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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STEPFANIE MCCAFFREY : CIVIL ACTION
: NO. 17460

WINDSOR AT WINDERMERE
LIMITED PARTNERSHIP, et al.

O’NEILL, J. May 8, 2017

MEMORANDUM

Defendants Windsor at Windermere Limited Partnership (WWLP), Windsor at
Windermere Investors Corporation (WWIC) and Windsor Communities (collggtimeving
defendants) move to dismiss plaintiff Stepfanie McCafsraynended complaint for lack of
jurisdiction pursuant to Rule 12(b)(2) of the Federal Rules of Civil Procedure. Nove loeé¢
are moving defendants’ motion and supporting memorandum of law (Dkt. No. 5), pkintiff’
opposition and supporting memorandum of law (Dkt. No. 6) and moving defendants’ reply (Dkt.
No. 7). For the reasonsatfollow, | will grantdefendants’ motion.

BACKGROUND

The Parties

Plaintiff initiated this action by filingner complaint in the Court of Common Pleas of
Chester County, Pennsylvania on October 6, 2@deDkt. No. 5 at ECF p. 2-3. On November
28, 2016, plaintiff filed a praecipe to reinstate her complaint and, on December 15, 2016, she
filed an amended comght naming WWLP, WWIC and Windsor Communities as defendants

along with Windsor Property Management Comparikt. No. 1 at ECF p. 11-30; idt 1 26;

! Defendant Windsor Property Management Company does not join in the motion

to dismiss. Moving defendants assert that Windsor Property Management Company has not
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see alsdkt. No. 5-4. Moving defendants removed plaintiff's case to this Court on February 1,
2017. Dkt. No. 1. Plaintiff did not seek remand. Moving defendants then filed the instant
motion to dismiss on March 15, 2017. Dkt. No. 5.

Plaintiff s amended complaint asserts claims relatiseléase she executed on February
28, 2014 -by its terms, an agreement between WWa&owner and landlord, and plaintiis
resident. Dkt. No. 1 at ECF p. 32 and 53 (lease pages 1 and 22).a3éesléor an apartment
with an address of 1511 Manchester Court, Apt. #302, West Chester, PA 18380ECF p.
32 (lease page 1). The lease provides that “[t]he leasing office addressrids{Wat
Windermere Place] is 1500 Windermere Road, West Chester PA, 19380” and that Windsor
Property Management Company, the owséRgent”, “manages the Community” and “accepts
service of notices, demands and service of process on behalf of the Oldnat.ECF p. 32.
The lease was executed on behalf of‘tdvener” by Amy Watkins, an “Authorized Signatory”
for “Windsor Property Management Company, Its Ageid.’at ECF p. 53 (lease page 22he
lease also provides that “Owner and Agent and their successors and asgigneneiae rights,
remedies and legal proceedings under the leddedt ECF p. 46 (lease page 15).

Section Il of the lease is titlé@erms and Conditions of Lease — Pennsylvafidd’ at
ECF p. 41(lease page 10). There is a single reference thereunder to a specific Renasylv
on page 11 of the lease:

You agree to waive any notice including the 10 or 30 day notice
period that is contained in Section 501 of the Landlord and Tenant

Act of 1951, as amended, 68 P.S. 250.501, or any other notice
period established by law. LANDLORD MAY FILE SUIT

been served, Dkt. No. 5 at ECF p. 3 n.1, and there is no proof of service on the docket for it.

2 The lease does not include a choice of law provision, but does provide that, if the
owner or agent elects to resolve a lease dispute by arbitration, “it will bestateevhere the
Apartment is located.’ld. at ECF p. 46 (leaseage 15).
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AGAINST TENANT TO ENFORCE THE TERMS OF THE
LEASE WITHOUT NOTICE TO TENANT.

Id. at ECF p. 4%lease page 11)

Plaintiffs amended complaint alleges that, “[u]pon information and belief . . . [WWLP]
... is a Pennsylvania Limited Partnership, with a place of business at 1500 Windeaxre R
West Chester Pennsylvania, and . . . was and is landlord and the owner of the propertiyavhere
incident at issue took placeld. at ECF p. 12, § 2 (capitalization omitted). She alleges that
“[u]pon information and belief, [WWIC] is a registered Pennsylvania Corporation anaips
capital to Windsor at Windermere LP for its real estate ventutdsédt ECF p. 12-13, 1 3
(capitalization omitted). She also alleges that “[u]pon information and belief, @inds
Communities is a registered Massachgsetisiness and is the parent company of Windsor at
Windermere LP."Id. at ECF p. 13, 1 4 (capitalization omittéd).

Moving defendants contend that plainsfjurisdictional allegations are incorrect and
“[n]Jone of the Moving defendants are incorporated in Pennsylvania and none of them maintain a
principal place of business in Pennsylvania.” Dkt. No. 5 at ECF p. 3. Moving defendartts asse
that contrary to the allegations in plaints#famended complaint, WWLP “is a Delaware Limited
Partneship and maintains its principal place of business at 125 High Street, 27th Floor, Boston,
Massachusetts . . . Itd. at ECF p. 4, 1 10. They contend that WWIC “is a Delaware
Corporation and maintains its principal place of business at 125 High Street, 27th Floam, Bos

Massachusetts . . . Id. at ECF p. 4, 1 11. Moving defendaatsoassert that Windsor

3 Plaintiff's amended complaint also alleges that, “[u]pon information and belief,

Windsor Property Management Company is the property management companysthat wa
responsible for the management, maintenance and oversight of the propertshehere
incident . . . took place, with a business address” of 1500 Windermere Road, West Chester,
Pennsylvania.” Dkt. No. 1 at ECF p. 13, 1 6 (capitalization omitted). Plaintiff doedeys &
citizenship.



Communities “is not a legal entity,” but rather, “is a trade name registeredheith.S. Patent
and Trademark Office.ld. at ECF p. 4,  12. Defendants includedé&same allegations
regardng their citizenshipin their notice of removaind statedhat “this Court has original
jurisdiction pursuant to 28 U.S.C. § 1332,” citing their “information and belief’ that “theuam
in controversy in this action, exclusive of interests and costs, exceeds $75,080.No. 1 at
ECF p. 23 1 27.

In her response to moving defendamtsition to dismisgor lack of jurisdiction plaintiff
contends that “all of the named Defendants not only had corporate offices in Pemasyluta
availed themselves of this jurisdiction by way of their contacts here.” N2kt6 at ECF p. 2,

7. Plaintiff submits that defendant WWLP and defendant WWIC are both registénetev
Pennsylvania Department of Statedtmbusiness in the Commonwealth of Pennsylvania. DKkt.
No. 6-1 at ECF p. ee alsdkt. No. 6-2. She also asserts that defendant Windsor Property
Management Company managed the apartment complex in question and ran itshpsmays

in West ChestelPennsylvania. Dkt. No. 6-1 at ECF p. 3.

4 The Court notes that neither plaintiff nor defendants (in their notice of removal,

seeDkt. No. 6-7 at 1 2) have alleged the identity and citizenship of each of the partners in
WWLP. The absence of such allegations is problematic for the Court’s sulajieet m

jurisdiction over this matter. Partnership, as an unincorporated entity, takes on the citizenship
of each of its partnersSwiger v. Allegheny Energy, Inc., 540 F.3d 179, 182 (3d Cir. 2008).

“[1]n the context of partnerships, the complete diversity requirement demaatdsltpartnes be
diverse from all parties on the opposing sidkl’ at 183;see als@Carden v. Arkoma Assoc.,

494 U.S. 185, 195-96 (1990) (holding that corporate citizenship is determined by the citizenship
of both the general and limited partners). However, becbwdl dismiss plaintiffs amended
complaint against moving defendants based on their personal jurisdiction argumeimgl tde
further address the question of subject matter jurisdiction in this opifjidh.court has leeway

to choose among threshold grounds for denying audience to a case on the merith&n$inoc
Int’l Co. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 431 (2Q@itations and internal
guotation omitted).




. The Alleged Incident and Plaintiff s Claims

In her amended complaint, plaintiff claims that while she was a residential tethdmit in
#302 at Windsor at Windemere Place in West Chester, Pennsylvania,téottiets started their
fireplace, which caused smoke and other hazardous materials to enter MsfréfcEaf
apartment. Dkt. No. 1 at ECF p. 12-14, 11 108-She alleges that “[a]s a direct result of the
substances that entered into [her] apartment, she suffered serious and permaiyent bodil
injuries. . . as well as emotional and mental anguish . 1d..a4t ECF p. 14, 1 11.

Plaintiff asserts a negligence claigaanst WWLP, WWIC, Windsor Communities and
Windsor Property Management Company (collectively, the Windermere Defejd@dieging
that they owed her a duty “[a]s the businesses having ownership and respondiilihesunits
located within the Community at Windermere Place,” where she was a tenant. DktaiNo
ECF p. 14, 1 14. Plaiifitclaims thatthe Windermere defendants breached their duty to her by,
inter alia, “[f]ailing to properly and timely repair| ] a defect with the chigag” “[f]ailing to
properly and timely investigat[e] complaints made by tenants;” “[flallngropely and timely
notify other tenants about repairs being conducted;” “[flailing to properly aretihire
adequate and properly trained professionals to make repairs to the chimney(s|fjadimd)‘to
properly and timely investigate and remediate #fective conditions . . . .1d.at ECF p. 14-15,
1 15. Plaintiff also alleges théite Windermere defendants were “vicariously liable for the acts
of [their] agents, employees, contractors and subcontractorsthéhdlindermere “[d]efendants
hired agents, contractor(s) and/or subcontractors to perform the chimney rejsaing a this
case,” and that the “agents, contractors, and/or subcontractors were negltjeateless in
their chimney repairs . . . .” Dkt. No. 1 at ECF p. 19 at  34-3& ct&ims that WWLP, WWIC

and Windsor Communities along with Windsor Property Management Corfimaache[d]



their duties as landlord, owner and management company” under the leasesagfbgrfailing
to provide reasonably safe accommodations for” lekrat ECF p. 21 at 45. She also asserts a
state law claim againthe Windermere defendarfts a breach of the warranty of habitability,
id. at ECF p. 23 at 1 51-58, and for punitive damatgeat ECF p. 24-27, at 11 59-70.
STANDARD OF REVIEW

A defendant may move to dismiss a complaint due to lack of personal jurisdiction
pursuant to Rule 12(b)(2) of the Federal Rules of Civil Procedtiteeredefendantsaisea
jurisdictional defense, it isrdinarily plaintiff’s burden to “prove by affidavits or other

competent evidence that jurisdiction is propdviétcalfe v. Renaissance Marine, Ins66 F.3d

324, 330 (3d Cir. 2009) (citation omitte@ge alscCumberland Truck Equipment Co. v. Detroit

Diesel Corp,.401 F. Supp. 2d 415, 418 (E.D. Pa. 2005) (holding the plaintiff has the burden to
demonstrate that the facts establish personal jurisdiction over the defendanp(omitted).
However, neither moving defendants nor plaintiff have requested discovery or amtiavyde
hearing on the issue of personal jurisdiction in this case. “If a district cownadbéold an
evidentiary hearing, the plaintiff must only establish a prima facie casesufija jurisdiction,”

Finn v. Great Plains Lending, LLC, No. 15-4658, 2016 WL 705242, at *2 (E.D. Pa. Feb. 23,

2016),citing Metcalfe 566 F.3d at 330, in which cas#hé plaintiff is entitled to have its

allegations taken as true and all factual disputes drawn in its favor.” Makt\Sales, Inc. v.

Smith 384 F.3d 93, 97 (3d Cir. 2004ge alsMetcalfe 566 F.3d at 330 Of course, by

accepting a plaintifé facts as true when a motion to dismiss is originally made, a court is not
precluded from revisiting the issue if it appears that the facts alleged tatsupisdiction are in

dispute.” _Metcalfe 566 F.3d at 331, quoting Carteret Sav. Bank, FA v. Shushan, 954 F.2d 141,

142 n.1 (3d Cir. 1992).



DISCUSSION
“Federal courts ordinarily follow state law in determining the bounds afjtivésdiction

over persons.'Daimler AG v. Baumanl34 S. Ct. 746, 753 (2014jting Fed. R. Civ. P.

4(k)(1)(A). Pennsylvania’s longrm statute permits the exercise of personal jurisdiction over
nonresident defendants to the fullest extent permitted under the due process claise of t
Fourteenth Amendment dfi¢ United States Constitution. 42 Pa. Cons. Stat § 5322(b). To show
that this Court can exercise personal jurisdiction over moving defendants, iffphairst

establish either that the particular cause of action sued upon arose frorfetitades activities

within the forum state” (i.e., specific jurisdiction), Provident Nat. Bank v. Cal. Fad.&Loan

Assn., 819 F.2d 434, 437 (3d Cir. 1987), or that “the defendamtthtacts with a forum afgo
continuous and systematic as to render [gpesially at home in the forum Stédté.e., general

jurisdiction). Daimler AG v. Bauman134 S. Ct. 746, 761 (2014) (quotations and citation

omitted).

Moving defendantfirst argue that dismissal is warranted as the Court “lacks general
jurisdiction oer [them] because they are hat homéin Pennsylvania,” noting that none of
them are incorporated in Pennsylvania and that none of them have principal plac&sessbas
the Commonwealth. Dkt. No. 5-2 at ECF p. 8. They assert that “[t{jhe Pennaydoeatacts
alleged by Plaintiff in the Amended Complaint are incorrect and are not sufticiestablish
general personal jurisdiction . . . l. They contend that “the Supreme Court’s holding in
Daimlerhas drastically limited the ability of a cduo exercise general jurisdiction over a
corporate defendant who is not incorporated and does not have a principal place of business in
the forum state.”ld. at ECF p. 6. In their reply brief, moving defendants argue that plaintiff

does not “acknowledge| ] the applicability of the Supreme Court’s holdibaimler’ and she



“makes no argument whatsoever that either WWLP or WWIC have exceptional centacts
Pennsylvania that render either of those entities esserditipme’ in Pennsylvania to enable
this court to exercise general jurisdiction over them.” Dkt. No. 7 at ECF p. 5.

| agree with moving defendants tipdaintiff has not meher burden to establish the
Court’s general juridiction overthem Although she alleges th&fWLP is a Pennsylvania
Limited Partnershimnd that WWIC is a registered Pennsylvania CorporasiegDkt. No. 1 at
ECF p. 12-13 (Am. Compl. 11 2;3n her response to the motion to dismiss, plaintiff does not
dispute movinglefendantsassertion that her allegations are incorr&geDkt. No. 6 at ECF p.
3 at 1 10 (admitting that “Defendant Windsor at Windermere is a foreign eitilyrioting that
it “was registered to do business in the Commonwealth of Pennsylvania); id. at § 10 (no
disputing that WWIC is a Delaware Corporation, but noting that it “registered to deebsisn
the Commonwealth of Pennsylvanid”)And with respect to that Windsor Communities,
plaintiff’s amended complaint alleges that it “is a registered Massatshiigsiness.” Dkt. No. 1
at ECF p. 13 (Am. Compl. at 1 4). Plaintiff has not shown that moving defendantatts with
Pennsylvania are “so continuous and systematic as to render [them]adigsaintiome in the
forum Staté’ Daimler, 134 S. Ct. at 761.

In her response to moving defendants’ motidainpiff contends thathe motion
“incorrectly focuses exclusively on [g]eneral [jJurisdiction, but fails to aedslithat this
jurisdiction is proper because Defendants have minimum contacts with this jioisdicd have
availed themselves to claims in the Eastern District of Pennsylvania.” Dkt-Nat ECF p. 2.

In other words, plaintiff contends that the Court has specific jurisdiction ovelarasc

> Further, in support of her response to defendants’ motion, plaintiff submits

documents from the Pennsylvania Department of State which seem to contiithd is a
Delaware limited partnership, Dkt. No.26at ECF p. 2, and that WWIC is a Delaware
corporation. Dkt. No. 6-2 at ECF p. 4.



To satisfy the requements of specifijurisdiction,a

defendant must have purposefully directed its activities at the
forum. . . . Second, the litigation must arise out of or relate to at
least one of those activities. . . . And third, if the prior two
requirements are met, a court may cdaswhether the exercise of
jurisdiction otherwise comports with fair play and substantial
justice.

O’Connor v. Sandy Lane Hotel Co., 496 F.3d 312, 317 (3d Cir. 2007) (citations, alterations and

internal quotations omitted3ee alsdMellon Bank (E.) PS8, Nat. As% v. Farino, 960 F.2d

1217, 1221 (3d Cir. 1997)[I] t is essential . . . that there be some act by which the defendant
purposely avails itself of the privilege of conducting business within the forate, $tus

invoking the benefits and protections of its laws.”). “Because specific gtimuidepends on a
link between the plaintifs cause of action and [a] defendarforumrelated activities, the

determination whether specific jurisdiction exists is clajpecific.” Lincoln Nat'| Corp. v.

Flint, No. 16-2588, 2016 WL 6615036, at *3 (E.D. Pa. Nov. 9, 2@it)g Remick v.

Manfredy, 238 F.3d 248, 255 (3d Cir. 2001).

In her opposition brief, plaintiff does not separately address whether thien@esur
specific jurisdiction over each oehclaims against each defendant, but instead argues that “all
of the allegations of negligence, recklessness, breach, etc., as pl[e]dgititié, took place in
this jurisdiction.” Dkt. No. 6-1 at ECF p. 7. Plaintiff contends that “Defendawtsbf entering
into a lease in this jurisdiction with the Plaintiff, listing its [sic] legal address benglucting
business here, maintaining offices and running their business here, all shoigrgugbntacts to
avail themselves of this jurisdiction]d. at ECF p. 6. She asserts that her amended complaint
raises claims related to her lease and argues that “[i]t is clear that the terms atnahsorfdthe
lease are subject to the Commonwealth of Pennsylvania [sic],” citing headinipdl leaseld.

at ECF p5-6;seeDkt. No. 1 at ECF p. 41 (lease page 10). Plaintiff argues that the lease is for



an apartment with “a legal address of 1511 Manchester Court, Apt. #302, West Chester, PA
19380.” Dkt. No. 6-1 at ECF p. 6ee als®dkt. No. 1 at ECF p. 32 (lease page 1). She also
argues that moving defendants “availed themselves of this jurisdictionibierayy to do
business” in Pennsylvania, citing the registrations of both WWLP and WWIC with the
Pennsylvania Department of State. Dkt. No. 6-1 at ECF p. 6. Plaintiff contends that “the
deliberate acts by the Movingel®endants of registering to do business here, and thereafter
conducting business here, while having a physical presence and corporasenoéficined and
operated here, without quEs establishes the minimum contacts in this forum Stdte.at

ECF p. 7.

Moving defendantseply that the “Court does not have specific jurisdiction over any of
the Moving Defendants, as Plaintiff's claims against Moving Defendants dois@baitof or
relate to any contact or activity of any of the Moving Defendants in PenngylvaDkt. No. 7 at
ECF p. 11. Instead, they argue that plairgitflaim “as to specific jurisdiction arises out of
[Windsor Property Management’s] conductd. at ECF p. 4. They cite plaintif§ allegation
that she “notified the property management company multiple times of a defsstigewith her
fireplace and/or chimney.1d., citing Am. Compl. at § 9.

More specifically, vith respect to plaintifs claims against WWLRnoving defendants
argue thaher allegations are insufficient to establish specific jurisdiction becthes&ease
which Plaintiff entered into and which is titled/indsor Property Management Compars/’
entered into and signed by Plaintiff and unserved Defendant Windsor Property Managem
Company, not WWLP.” Dkt. No. 7 at ECF p. They argue that “the lease was not prepared by
WWLP and is not signed by WWLP. The lease . .. only makes one reference to WWLP in the

first paragraph.”ld. Moving defendants neglect to address the effect, if any, of Windsor
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Property Management Company’s position as WWLP’s ageeeDkt. No. 1 at ECF p. 32
(lease p. 1). “Agency relationships, may be relevartb the existence of specific jurisdiction.
Daimler, 134 S. Ctat 759 n.13. “[A] corporation can purposefully avail itself of a forum by
directing its agents. .to take action there.1d. Plaintiff does not, however, specifically argue
that Windsor Property Management Company’s position as Wevagent warrants the Cowt
exercise of specific jurisdiction over WWLPU nder the agency theory, . . . only acts by the
agent which were directed by the principal may provide the basis for jurisdictigplied

Biosystems, Inc. v. Cruachem, Ltd., 772 F. Supp. 1458, 1467 (D. Del. 1991). As moving

defendants argue, plaintiff “fails to show how the Lease, which she” entereditintd/WLP’s
alleged agent “is anyway [sic] connected to her injuries or the cause thereof NdDktat ECF
p. 11. Indeed,lpintiff does not allege “that she evmstified any of the Moving Defendants of
issues with her fireplace or that any of the Moving Déé&is were involved in or were in fact
the cause of the incident giving rise to hemptaint.” 1d. Also, & noving defendantargue,
“[t]here is no allegation by Plaintiff that Defendant WWLP conductednassi at the leasing
office address or that ihstituted any type of legal action agaiR&intiff based upon the
‘Pennsylvania statutem the lease.”ld. at ECF p. 8. | agree with moving defendahts
“[p]laintiff s blanket statements that Defendatatsts of conducting business here, maintain
offices and running their business here’” are not sufficient to demonstratagl@burt has
specific jurisdiction over WWLP and “mere ownership of a property by WWLP witmoue” is
not enough to show that WWLP conducted business in Pennsyl\dnia.

Plaintiff fares no better with respect to her claims against W\&/f&fendant whe not
even a party to the lease agreement. She alleges onWYHMHT “provides capital to [WWP]

for its real estate ventures .” .Dkt. No. 1 at ECF p. 12-13 (Am. Compl. aBff Heramended
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complaint makes no effort to specify whether there is any link whatsoevezdreplaintiff's
apartment and any of WWi€activities. Further, plaintiff provides no support for her
contention that WWIC “purposefully directed its activities at Pennsylvaniat dtheher
assertion that WWIC is registered to conduct business in Pennsyl\Geebkt. No. 7 at ECF p.
6. Moving defendants argue that “[tlhe mere fact that a business entitysienegjto conduct
business in Pennsylvania, without more, is insufficient to establish this £spetific
jurisdiction over a defendant.ld. | agreethat plaintiff has not shown that her claims against
WWIC arise out of or relate to activities whichWNC purposefully directed at this forum.
Finally, moving defendants argue that “[p]laintiff's entire opposition ensias to
Defendant Windsor Communities and therefore plaintiff concedes that this Cdsrt lac
jurisdiction over” it. Dkt. No. 7 at ECF p. 5 n.2. They assert that “Windsor Communitres is
fact not even a legal entity,” noting that it is instead “a trade name registiéhettievU.S. Patent
and Trademark Office.Id. | agree with defendants that plaintiff has not met her burden to
edablish this Court’specificjurisdiction over Windsor Communitie®Vhere plaintiff has not
sufficiently alleged the Court’s jurisdiction over WWLC, it is certainbt enough for plaintiff
to rest on her allegation that Windsor Communities “is the parent company of” \W\0vkt?
No. 1 at ECF p. 13 (Am. Compl. at § Accordingly, | will dismiss her claimagainst it
Because | find that plaintiff has not met her burden to establish that the Court has
jurisdiction over her claims, | will grant movirefendantsmotion. | will, however grant
plaintiff leave to amend her amended complaint to the extent she is able to dlffallege a

basis for the Cours jurisdiction over her clains.

6 In her response to moving defendants’ motion, plaintiff argues that she “should be

entitled to simply amend her Amended Complaint to add the typical background language
relative to the appropriate federal statutegumsdiction. This was not included in Plaintiff's
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An appropriate Order follows.

Complaint or Amended Complaint because same were filed in state court.” Dkt1Nd.EB=F
p. 9, n.4. Arguably, more substantial amendments are required to support the Court’s
jurisdiction than the addition of “typical background language,” but | see no reasod thdt
plaintiff's request for leave to amend would necessarily be futile.
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