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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

AARON BELL : CIVIL ACTION
V. : No. 17-912
WILLIAM SULLIVAN, et al.

MEMORANDUM
Juan R. Sanchez, J. November16, 2017

Pro se Riintiff Aaron Bell brings claims pursuant #? U.S.C.8§8 1983and state law
againstthe City of PhiladelphiaElectricians, Inc* William Sullivan, and Michael Miller, Esq.
arising out of thallegedy improper issuance of citations to Bbi} the Philadelphia Department
for Licenses and Inspections (L&Ipr property violations. Defendanity of Philadelphia,
Michael Miller, and William Sullivarhave movedo dismiss theésecond Amende@omplaint
for failure to state a claimpursuant to Federal Rule of Civil Procedure 12(b){@Jr the reasons
set forth below, Defendant#otion to Dismiss for Failure to State a Claimll be grantedin
part and denied in part.

BACKGROUND ?
In November 2016, Bell sue®efendant Electricians, Incand Martin Morleyin

Philadelphia Municipal Couffor breach of contract stemming from their electrical service work

1 On October 26, 2017, the Clerk of Court entered default against Electricians, Inc. On
Novemberl, 2017, the Court denied without prejudice Bell's Motion for Entry of Default
Judgment Pursuant to Rule 55(b) due to the “daoigegically inconsistent determinations as to
liability of the nondefaulting defendant[] on the one hand, and defaulting defendant[] on the
other hand.” Order (Nov. 1, 2017), ECF No.(gRotingStout St. Funding LLC v. Johns@v3

F. Supp. 2d 632, 649 (E.D. Pa. 2012)

2 Thefollowing facts are drawn frorthe Complaint, the allegations of which the Court accepts
as true for purposesf deciding the instant motionSee Ashcroft v. Igbab56 U.S. 662, 679
(2009) (holding a court considering a Rule 12(b)(6) motion to dismiss should “assume the[]
veracity” of the complaint’s “welpleaded factual allegations”).
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performed on Bell's propertya duplex. Morley subsequently threatened Bell tha&rk his
friends who worked fol.&l would rdaliate agast Bell “by drowning [him] in bogud.&l
citations if[he] did not withdraw his . . . lawsuit.2d Am. Compl. T 11 (internal quotation marks
omitted) Bell refused to withdraw théawsuit, and on January 10, 2017Morley again
threatened Bell that fifriendsat L&l had“surprises coming [Bell’sway.” Id. I 12.

On February 21, 2017, Bell learned from the municipal court judge in his lawainsag
Electricians, Inc. thaton January 17, 203%#one week after Morley had threatened Bell
Defendant Sullivan, an L&l code enforcer, had issued him multiple citationsllégally
converting his property into a dupleXhe previous owner of the duplex, however, leadfully
convertedthe propertywith the City’s permission in 1953, and Bell has made no staictu
changesto the propertysince taking ownership. Between February 21 and2P3,7, Bell
repeatedly requested that Sullivan providen copies of and withdraw the citations. Sullivan
refused, requirindBell to prowe theproperty was not unlawfully converted into a duplex. The
City’s L&l office personnel also refused to provide Bell with copies of tlaioits.

On February 28, 2017, Bell commenced this actioder 42 U.S.C. § 198&lleging
Sullivan (1) unlawfully retdiated against him in violation of the First Amendmeg; violated
his substantive and procedural due process ri¢Bitsjolated his equal protection rightand (4)

Sullivan conspiredvith Electricians, Incto violate his constitutional righfs.Bell also alleged

% During aMay 24, 2017pral argument, the Government stateahd Bell did not disputethat

L&l issued Bell three citations for building a duplex without the necessaryitgsesmor around
January 19, 2017, but that approximately six weeks later, on March 7, 2017, L&l withdrew the
citations. Bell admits the citations, now withdrawn, have no impact on the value of his property.
Nevertheless, Bell maintains L&l withdrew the citatiomse weekafter he filed the instant
federal lawsuit, demonstratinpat only the threat of litigating this lawsujpromptedL&l to
withdraw the citatims. Bell therefore contends Hisrm lies in having to file this lawsuit in
order toforce L&l to withdraw the citationsthat were unwarranted from the time of their
issuance



the City of Philadelphia has adopted and promulgated a pattern, practice, angg@aéoyng to
L&I's issuance of citations in violation dflonell v. Dep’t of Soc. Servs. of N.¥36 U.S. 658,
691 (1978). Defendantsfiled a motion to dismiss, in which the City's attorney, Michael R.
Miller, stated Bell“has [a] history of committing questionable conduct in litigatioefs.’
Memo. in Supp. of Mot. t®ismiss 3,adding in a footnte:

“In Bell v. O’Connor No. 122625 (E.D. Pa.), two othe most respected civil

rights attorneys in Philadelphia moved to withdraw as Plaintiff’'s counsel. Judge

Dalzell granted their motion to withdraw after finding ‘counsel’s concerns . . .

well-founded’ that Plaintiff was attempting to use their servicedmmit

‘criminal or fraudulent’ conduct.”"See O’ConnarNo. 122625, Docket No. 38 at

page 1see alsd?a. R. Profl Conduct 1.16(b)(2).
Id. at 3 n.1. Bell then filed a First Amended Complaimiiding a defamation claim and a First
Amendment retaliation claim against Miller based on the allegedly &fementsn the
motion, and adding a defamation claim against Sullivan for communicating the statements
through Miller, his attorney. After Defendants filed a second motion to disBeds,without
leave from this Court, amended his Complaint a second twhding a secon®lonell claim
against the City based on its alleged ratification or adoption of the allefgadadery statements
in the motion to dismissDefendantdiled a third motion to disnss for failure to state a claim
pursuant to Federal Rule of Civil Procedure 12(b)(6)—the instant motion before the Court
DISCUSSION

To survive a motion to dismiss for failure to state a claim pursuant to Rule 6)2(ta)(
complaint must contain sufficient factual matter, accepted as true, to ‘statmaccrelief that is
plausible on its face.”Ashcroft v.Igbal, 556 U.S. 662, 678 (2009) (quotimell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). A claim facially plausible when the facts pleaded

“allow[] the court to draw the reasonable inference that the defendant is liakie foisconduct

alleged.” Id. In evaluating a Rule 12(b)(6) motion, a court first must separate the legal and



factual elementsfahe plaintiff's claims. SeeFowler v. UPMC Shadysid&78 F.3d 203, 210
(3d Cir. 2009). The court “must accept all of the complaint’s-pleladed facts as true, but may
disregard any legal conclusionsld. at 21011. The court must then “determindether the
facts alleged in the complaint are sufficient to show that the plaintiff has aitpéackim for
relief.” Id. at 211 (quotindgbal, 556 U.S. at 679). Because Bell proceeds pro se, the Court
construes his pleadings liberally and “will &pgthe applicable law, irrespective of whether [he]
has mentioned it by nameDluhos v. Strasber@21 F.3d 365, 369 (3d Cir. 2003).

A. First Amendment Retaliation

Bell contends Sullivan retaliated agairtstn for instituting the state lawsuit against
Electricians, Inc. and Morley by issuing hottationsSullivan knew to be baseless,violation
of the First AmendmentDefendants argue the retaliation claim fails becBedtidailed to plead
Sullivan knew about Bell's lawsuit when he issued the ioitat or that Sullivan hadny
connection to Morley.

In order to plead a First Amendment retaliaticlaim, a plaintiff must allegé(1)
constitutionally protected conduct, (2) retaliatory action sufficient to detersarpef ordinary
firmness from exeising h[is] constitutional rights, and (3) a causal link between the
constitutionally protected conduct and the retaliatory actidm®ibert v. PhilaHous. Auth.474
F. App’x 76, 7879 (3d Cir. 2012) (quotindhomas v. Independence Ty463 F.3d 285296
(3d Cir. 2006)). As to the third prong, &stablish the requisite causal connection a plaintiff
must allege either “(1) an unusually suggestive temporal proximity between the protected
activity and the allegedly retaliatory action, or (2) a pattérantagonism coupled with timing to
establish a causal link.Lauren W. ex. rel. Jean W. v. DeFlamjd80 F.3d 259, 267 (3d Cir.

2007) seeMirabella v. Villard, 853 F.3d 641, 651 (3d Cir. 2017) (describing the “cduddl as



“but for” causation);Thomas v. Town of Hammontdbl F.3d 108, 114 (3d Cir. 2003) (“[T]he
timing of the alleged retaliatory action must be unusually suggestive of retahadtirge before
a causal link will be inferred)” Further, to establish a causal connection, a plamtist allege
the defendant was aware of the protected conddemmondv. City of Wilkes Barre628 F.
App’x 806, 807 (3d Cir. 2015).

Bell has sufficiently asserted a First Amendment retaliation cagamnst Sullivan. First,
the filing of the lawsuit against Morley in state court constituted a constitutionaitggbed
right. See BE & K Constr. Co. v. NLRB36 U.S. 516, 525 (2002) (“[T]he right of access to the
courts is . . . but one aspect of the right of petitigellipses in original)citation omitted).
Second, bcause Bell allegeSullivan issued the citatioregainst him at the request of Morley,
and the citations had no legal basis and were withdrawn soon after Belh&l@ustant federal
lawsuit, the Court finds Bell has sufficiently alleged retaliatory acti®eeMcKee v. Hart 436
F.3d 165, 17(3d Cir. 2006) (noting the effect of the alleged retaliatory conthexd not be
great in order to be actionable, but it must be more teminimi$ (citation andinternal
guotation markemitted));Lease v. FishelNo. 0720003, 2011 WL 381656, at *5 (M.D. Pa. Jan.
28, 2011)holding plaintiff's allegations that township and building inspectors retaliat@astg
him for his successful land development litigation against township through unauthorized zoning
inspections and the filing of a petition against plaintiff with the state court foangwiolations
were “substantial enough to be more than de minimasitd therefore survived defendants’
motion to dismisk

Finally, Bell has sufficierly pleada causal link between the filing of his lawsuit and the
issuance of the citationsThe passage of one week betwaddaorley’'s threatsand Sullivan’s

issuance of citations, as well B&I's withdrawal of the citations one week after Bell filed the



instantfederal lawsuit, is unusually suggestive of retaliatory moti&ee Hammond628 F.
App’x at 808 (noting “two weeks may be close enough temporally to be probative of
causation”); cf. Thomas 351 F.3d at 114 (finding the passage of three weeksebatva
complaint being filed and retaliatory conduct does not unusually suggesttoeyahaotive);
Shellenberger v. Summit Bancorp, |n818 F.3d 183, 189 (3d Cir. 2003)o{ding the ten day
period between the protected activity and retaliatory conduct, combined with othercevafe
wrongdoing, established causatiobhgase 2011 WL 381656, at *5 (finding that although the
four to six months between the protected activsyiccessfully litigating a land development
dispute against the townshiand the déged retaliatory actienthe issuance of zoning
violations—was not unusually suggestil®y itself, coupledwith allegations ofa pattern of
antagonism,plaintiff had establisked a causal link). Further, becau8ell alleged Morley
threatened that his fmels at L&l would“drown’ Bell in citations, andSullivan is an L&l
inspector, it is reasonable to infer Sulliveauas motivated to issue the citations to assist his
friend. SeeAnderson v. Davilal25 F.3d 148, 161 (3d Cir. 1997)A]t least wherethe First
Amendment is concerned, the motives of government officials are indeed reldvaot
dispositive, when an individual’exercise of speech precedes government action affecting that
individual.”).

Defendants argue the Court cannot make thengstson that Sullivan was aware of the
statelawsuitagainst Electricians, Inc. and Morlégcause Bell failed to allege facts connecting
Morley and Sullivan. The Court, however, need only reasonably infer Ntortey’'s threatso
Bell and the close tempalr proximity between those threats and the citatimssied by

Sullivan—withdrawn immediately after the filing of this lawsuithat Sullivan was indeed



aware of the underlying lawsuit and issued the citations upon Morley’s réq@e=Oliver v.
Roquet 858 F.3d 180, 195 (3d Cir. 201{f)oting that to sufficiently plead causation, a plaintiff
must provide®supporting facts that make it reasonable tawdan inference of retaliatio))”
Fowler, 578 F.3d at 21{noting a complaint must “permit the court to infer more than the mere
possibility of misconduc)’ Bell’s retaliation claim against Sullivan therefore survives.

Bell also alleges Miller retaliated against him by publishangleliberatelyfalse and
defamatory statemenh thefirst motion to dismiss. Bell contentlse statemertembellishes an
obvious typo made by Judge Dalzell,” who, by Order dated November 26,320t8ited Bell's
attorneysin a previous federal mattéw withdrawtheir representatiopursuant to Pennsylvania
Rule of Professional Conduct 1.16(b)(2), when in thetattorneys sought to withdraw due to
disagreements in how to proceed in the litigatiddd Am. Compl. 1 280; seePa R. Rofl
Conductl.16(b)(2) (providing that “a lawyer may withdraw from representing a client.ithe
client persists in a course of action involving the lawyer’s serviceshbgtlawyer reasonably
believes is criminal or fraudulent”). Indeed, the district court, citing Rule 1(P§(bdundthat
“counsel’s concerns [were] weiibunded . . . and . . . outweigh[ed] the Court’'s need to ensure
effective court administrationjut male no mention of criminal or fraudulent condudsell v.

City of Phila., No. 122625,0rder (E.D. Pa. Nov. 26, 2013)n an April 3, 2017, email, one of

Bell's attorney in that matter confirmed for Bell th#te courthad permitted him to withdraw

* Defendants argukeibert v. Phila. Housing Auth474 F. App’x 76 (3d Cir. 2012) is on all
fours with the instant casdn Leibert howeverthe plaintiff failed to pleadnyfacts that would

have supported an inference that the defendants were involved with the adverse actioe or awa
of the protected activity.The Third Circuitfound that because the plaintiff failed pead a
causal conngmn between heprotectedspeech and the alleged retaliatory conduct, it could not
“infer more than the merpossibility of misconduct Leibert 474 F. App’xat79. In contrast,

Bell's allegations raisenore than the mere possibility of misconduct, as Bell’s pletkded facts
connect the state lawsuit, Morley’s threats, and Sullivan’s issuance obretatithin a short
period of time.



his representation “due to fundamental differences in the conduct of the upcoming2uati&lrh.
Compl. Ex. 2. Miller’'s statement ighereforeslightly misleadingasthe district court cited Rule
1.16(b)(2), arguably mistakenly, but did nitdelf state that Bell had attempted to use his
attorneys’ services to commitiminal or fraudulent conduct.

Nevertheless, Bell provides no reason to belMilter was aware of the pogse citation
error, andMiller’'s statementalonedoes not constitutsufficient retaliatory action to make out a
First Amendmentetaliationclaim. See Leibert4d74 E App’x at 79; Collura v. Disciplinary Bd.
of Sup. Ct. of Pa.No. 115637, 2013 WL 4479141, at *&E.D. Aug. 22, 2013)finding
attorney’s allegedly false statements in the course of litigation that plaintifbéea convicted
of harassment, where each ¢iplaintiff “had the opportunity to, and did, correct the avowed
misstatement,” did not rise to the level of a constitutional violation). Moreovérh&efailed
to allege a causal link between his protected activity of “seek[ing] redresgh the corts,” 2d
Am. Compl. { 63, and Miller's statemengee Ober v. Brownl05 F. App’x 345, 3473d Cir.
2004) (inding plaintiff's allegationsof defendantttorneys’ misconduct failed to state mskE
Amendment retaliation claim, as plaintiff failed poovide “any factual or legal support for his
contention that the alleged actions the attorneys and their investigator toekretedration
against him for his filing a lawsuit, as opposed to the actions merely takdmefputpose of
defending a lawsui}; Collura, 2013 WL 4479141, at6* (finding plaintiff failed to sufficiently
plead facts that would suggest defendant’s “misstatements, even if inteamohdistasteful,
were anything other than actions taken in the normal course of defending a’)awBeil’s

retaliation claim against Miller is therefore dismisSed.

®> Defendants argue Miller is entitled to immunity frothe retaliabn claim based on
Pennsylvania’s litigation privilegeThe Third Circuit Court of Appeals, however, has not fully
addressed whethéhne litigation privilege applies to bar claims under § 1983ee Spuck v. Pa.

8



B. Civil Conspiracy

Bell next contends Sullivan conspired against him by agreeing with Morley and
Electricians, Inc. to retaliate against Bell by issuing him the “false” citatibederdants argue
Bell fails to plead facts which plausibly suggest that Sullivan and Morley eehteto a
conspiratorial agreement, or any other facts that suggest an existing séligtioetween the two
men.

To state a conspiracy claim unded 983, a plaitiff must allege “(1) the existence of a
conspiracy involving state action; and (2) a depravation of civil rights in furtheranttes of
conspiracy by a party to the conspiracash v. WetzeB F. Supp. 3d 644, 661 (E.D. Pa. 2014)
(citing Panayotides v. Rabengl@5 F. Supp. 2d 411, 419 (E.D. Pa. 1999)d, 210 F.3d 358
(3d Cir. 2000)). A 8§ 1983 conspiracy claim must demonstrate mektting of the minds.”
Startzell v. City of Phila533 F.3d 183, 205 (3d Cir. 2008) (internal quotation marksiatbn
omitted). “Only allegations of conspiracy which are particularized, suthose addressing the
period of the conspiracy, the object of the conspiracy, and certain actions ofietped al
conspirators taken to achieve that purpose, will be desoiidient.” Rose v. Bartle871 F.2d
331, 366 (3d Cir. 1989kee Capogrossov. The SupCt. of N.J, 588 F.3d180, 185(3d Cir.
2009)(“[A]llegations of a conspiracy must provide some factual basis to support the existence of

the elements of a conspiracy. agreement and concerted actidrhi)s to properly plead a

Bd. of Prob. & Parole 563F. App’x 156, 158(3d Cir. 2014) (“[W]e discern no error with the
[d]istrict [c]ourt’s conclusion that atate agency attorney should be afforded [immunity] from
liability in damages when carrying out courtroom function9llura, 2013 WL 4479141, at *5
n.6 (nding that whether the litigation privilege “appligsbar federal claims under § 1983 is not
settled and has not been addressed by the Third Circuit Court of AppbatssSgeWallace v.
Abell, No. 07-4918 2008 WL 2833927, at *3 (E.D. Pa. July 22, 200®)Iding government
attorneys’ conduct, having arisen in the context of defending government clientprotasted

by the judicial pivilege and absolute immunity”)Becausehe Court dismisseBell’s retaliation
claim against Miller on other groundg need not decide whethéiller is entitled to the
litigation privilege with respect to this claim.

9



conspiracy, “a plaintiff must assert facts from which a conspiratonakagent can bmferred;
such that there exists “enough factual matter (taken as true) to suggest dgate@ment was
made,’ in other words, ‘plausible grounds to infer an agreeme@&at W.Mining & Mineral
Co. v. Fox Rothschild LLP615 F.3d 159, 178 (3d Cir. 2010) (quotiAglantic Corp. v.
Twombly 550 U.S. 544, 556 (2007)

Bell has assertesufficientfactsfrom which a conspiratorial agreement can be inferred,
as he allegethat “Sullivan agreed with Martin Morley and Defendant Elec., Inc., and did act in
furtherance of this conspiracy, to retaliate against [Bell] by issuing himedatidly false
citations. . . .” 2d Am. Compl. § 39. He provides the peabdonspiracy—the time between
Morley’s threats and the issuance of the citatieaad the object of conspiraeyetaliation
against Bell for refusing to withdraw his lawsuit against Me#eay addition tofactsconcerning
Morley’s threats and Sullivan’s issuance of citatidhereafter These allegationplausibly
suggestan agreemenetweenand concerted action by Sullivan and Morley to deprive Bell of
his constitutional rightsSee Lease2011 WL 381656, at *7 (holding plaintiff sufficiently plead
civil conspiracy claimby alleging defendarihspectors returned to his property to measure for
zoning violations and caused the township to seek the imposition of hyfithe statecourt).
The Courttherefore finds Bell has sufficiently alleged a conspiracy clagainst Suivan to
withstand Defendants’ motion to dismiss.

C. Due Process

Bell next alleges Sullivan violated H®urteenth Amendment substantive and procedural
due process rightsDefendants argue Bell's due process claims fail because Bell has failed to

plead that he suffered a deprivation of a protected interest. The Court agrees.

10



The Fourteenth Amendment “prohibits state deprivations of life, liberty, or property
without due process of law.Robb v. City of Phila.733 F.2d 286, 292 (3d Cit984. To make
out a substantive due process claim under § 1983, a plaintiff must show “(1) the particular
interest at issue is protected by the Fourteenth Amendment, and (2) the goveraie@mation
of that protected interest shocks the conscien€ohnedon Training Servs. v. City of Phila.
358 F. App’x 315, 319 (3d Cir. 2009)he interest at issuthereforemust be a “fundamental”
property interest under the Constitutiold.; seeNicholasv. Penn. State Univ227 F.3d133,
14041 (3d Cir. 2000)(“To prevail on a noitegislative substantive due process claim, a
plaintiff must establish as a threshold matter that he has a protected property inteteshto
the Fourteenth Amendment’s due process protection appl{eg€rnal quotation marks
omitted). If the interests fundamentalthe court “must then consider whether the conduct was
arbitrary or irrational,” i.e., conduct th&ghocks the conscienceld. “Only the most egregious
official conduct”will be considered¢onscienceshocking. United ArtistsTheatre Circuit, Inc. v.
Twp. of Warrington, PA316 F.3d392, 400(3d Cir. 2003 (internal quotation marks omitted)
(quoting Cty. Of Sacramento v. Lewi523 U.S. 833, 846 (1998)\Vhere theinterestis not
fundamental, however tHere is 1 substantive due process issue and the state conduct will be
upheld so long as the state complies with procedural due prodgesariection Training Serys.
358 F. App’x at 319.

Bell's substantive due process claim fails because he has failed tothHéthe issuance
of the citations deprived him of his propertyAn individual’'s ownership of real property
constitutesan interest protected by substantive due proceSseGrimm v. Sweeney49 F.
Supp. 2d 571, 608 (E.D. Pa. 2003Pwnership in and use and enjoyment of property are

interests protected by substantive due process.” (dtegjasio v. Zoning Bd. of AdjustmeB8

11



F.3d 592, 60801 (3d. Cir. 1995)abrogated on other grounds by United Artistseatre Circuit,

Inc. v. Twp.of Warrington,PA, 316 F.3d 392 (3d Cir. 2003. Here, Bell alleges the “false
citations have subjected [him] to substantial municipal fines,” and “have peevfmin] from

selling [his property].” 2d Am. Compl. 11 -Z1. At oral argument, however, Bell admitted he
never paid the citations and that the citations, now withdrawn, have no impact on the value of his
property. Bell hasthereforefailed to allege any deprivation ¢fis ownership or use of his
duplex.

Bell has also failed to allege Sullivan engaged in Socoousshocking” behavior. See
United Artists 316 F.3dat 394 (“Landuse decisions are matters of local concern, and such
disputes should not be transformed into substantive due process claims based only on allegations
that government officials actesith improper motives.” (internal quotation marks omittedj);
Vasquezv. City of Hamtramck757 F.2d 771773 (6th Cir. 1985)(holding plaintiff failed to
allege substantive due process claim relating to an officer’s issuance of kutgpaskets in
bad faith, as the officer's conduct, although “reprehensible,” was “not that tygmnatict which
so shocks the conscience that it violates appellant’s substantive due procesy gintssl|
Cos,, Inc. v. Borough of New Morga®d12 F. Supp. 2d 238, 2&P (E.D. Pa. 2007) (finding
plaintiff adequately plead substantive due process claim that akkeddants-the borough,
its council, anctertainpublic officials—*made various false statements to state agencies and the
public, breached the terms of contracts, and passed an alleged unconstitutiowahamell in
an attempt to deter [plaintiff] in the use of its propertyBell's substantive due process clasn
thereforedismissed.

To state a § 1983 procedural due process claim, “a plaintiff must allege )ttnat \ias

deprived of an individual interest that is encompassed within the Fourteenth Amendment’s

12



protection of life, liberty, or property, and (2) the procedures available to him digrovatie
due process of law.Hill v. Borough of KutztowmM55 F.3d 225, 2334 (3d Cir. 2006) (internal
guotation marks omitted). Bell must therefore allethat’ state actors deprived him of property
to which he had a legitimate claim of entitlement without the process he deseGate”v.
Storti, 608 F. Supp. 2d 629, 634 (E.D. Pa. 20@¥%jng Abbottv. Latshaw 164 F.3d 141, 146
(3d Cir. 1998)).

Bell's procedural due process claim is equally infirm. Bell arghesssuance of the
citations without noticgrevented him from his right to pursies administrative remedies
within the City’'s 30day appeal period for L&l citationsNeverthelessany denial of process
does notonstitutea procedural due process claim without the deprivation of a protected interest.
This claim isdismissed.

D. Equal Protection

In support of his equal protection claim, Bell alleges only that Sullivan “discriedna
against [him] because Sullivan failed to issue any citations to the owners of tbg drgperty
that is located close to [Bell's] [d]uplex2d Am.Compl § 23. Bellappears to bring a “class of
one” equal protection claim, for which he “must at a minimum allege that he was inédigtio
treated differently from others similarly situated by the defendant andhév@ was no rational
basis for such treatmentPhillips v. Cty. of Allegheny15 F.3d 224, 243 (3d Cir. 2008)0 be
“similarly situated” under the Equal Protext Clause, persons must be “alike in all relevant
aspects.”Startzel] 533 F.3d at 20@nternal quotation mark and citations omitted)

Here, Bd has failed to plead any facts that would allow the Court to infer purposeful

discrimination or differential treatment.Bell has also failed to allege the owners of the

13



neighboring duplex are “alike in all relevant aspects.” Bell's equal protedaon is therefore
dismissed.

E. Abuse of Process

Bell next alleges Sullivan’s issuance of “deliberately false citatiomg’etaliation for
failing to withdraw the state lawsuionstituted an abuse of proces2d Am. Compl. § 51.
Under Pennsylvania law, plaintiff may bring two types of abuse of process claims: “(1) a
statutory claim for wrongful use of civil proceedings/malicious use of psgéese., a
Dragonetti Act claim; and “(2) a common law claim for abuse of procé&serdian Med., Inc. v.
Gentell, Inc, No. 125582, 2013 WL 4457363, at *1 (E.D. Pa. Aug. 21, 2Qt#)ng 42 Pa
Cons. Stat. Ann. § 8351).

Bell's allegations suggest that bengs a common law abuse of process claiBee2d
Am. Compl. T 51.%[T]he gist of an action fofcommon law] abuse of process is the improper
use of process after it has been issued, that is, a perversion d@éen’ Refractories Co. v.
Fireman’s Fund Ins. C0337 F.3d 297, 304 (3d Cir. 2003) (quotiMgGee v. Feegb35 A.2d
1020, 1023 (Pa. 198)) Because Bell alleges Sullivan issued him the citations “primarily to
accomplish [an] unlawful purpose2d Am. Compl.§ 51, howeverhis claim pertains to the
wrongful initiation of civil processand would be better characterized as a malicious use of
process claim See U.S. Express Lines Ltd. v. Higgjn281 F.3d 383, 394 (3d Cir. 2002)
(“Malicious use has to do with the wrongful initiation of civil process, as cstetlavith abuse,
which is concerned with perversion of process after litigation has begun.” (Etingont

Television & Radio Corp. v. Franklin Elec. Co. of Philda54 A.2d 585, 587 (Pa. 1959)));

® Courts use “wrongful use of civil proceedings” and “malicious use of process’tiategeably.
SeeGordian Med., InG.2013 WL 4457363, at *1Zappalav. Hub Foods, In¢.683 F. Supp.
127, 12930 (W.D. Pa. 1988).inker v. CustonBilt Mach.Inc., 594 F. Supp. 894902n.2 (E.D.
Pa. 1984).

14



Cameron v. Graphic Mgmt. Assocs., |ri&l7 F. Supp. 19, 21 (E.D. Pa. 1992) (“Malicious use of
civil process has to do with the wrongfualtiation of such process, while abuse of civil process
is concerned with a perversion of a procafier it has been issued.” (emphasis in original)
(quotingMcGee 535 A.2d at 1023))His common law abuse of process claim therefore fails.

Even construinghe claimliberally asa malicious use of civil process ctaidoesnot
save it from dismissalln Pennsylvania, the tort of malicious use of process “has been codified
and modified by the Dragonetiict.” U.S. ex rel. Magid v. Wildermahlo. 964346,2005 WL
469590, at *2 (E.D. Pa. Feb. 28, 2005). To state a claim for wrongful use of civil proceedings,
“a party must prove that: (1) the underlying proceedings terminated in his ovber(8) the
defendant caused those proceedings to be instituted without probable cause; and (3) the
proceedings were instituted for an improper purpode.”’(citing Bannar v. Miller 701 A.2d
242 247 (Pa. Super. Ct. 1997T.he term “civil proceeding” implicatesnty matters involving
adjudication of claims. See42 Pa.Cons. $at Ann. 8§ 8351(a) (providing a person is subject to
liability where *he acts in a grossly negligent manner or without probable cause and primarily
for a purpose other than that of securing the proper discovery, joinder of partthgdication
of the claim in which the proceedings are basesk$ alsd”ellegrino Food Prod. Co. v. City of
Warren 136 F. Supp. 2d 391, 406 (W.D. Pa. 20009ting the*“term ‘process’ has been
interpreted in Pennsylvania to encompass all of the procedures incident to #tietitiyocess,
including discovery proceedings, the noticing of depositions and the issuing of subpoenas”
(citing Rosen v. American Bank Bblla, 627 A.2d 190, 192Ra. Super. Ct1993)). Here, the
issuance of citations does not qualify as a “civil proceeding” for purposemafi@ous use of
process claim SeeGrimm v. Borough of Norristow226 F. Supp. 2d 606, 63&.D. Pa. 2002)

(holding plaintiffs’ abuse of process claim failed, as defendants’ issuance obrgdtie to
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alleged building code violations “were not declarations, petitions or applicati@te to a
court” and therefore did not qualify as civil proceedimmgsuse of the ligation procesgor
purposes of the Dragonetti A@titing Pellegrino Food Prods. Cq.136 F. Supp. 2d at 406)
This claim is dismissed.

F. Defamation

Bell nextasserts a defamation claim against both Sullivan and Miller based on Miller's
statementegarding Bell's past litigation conduct Defendantsmotion to dismiss. To state a
claim for defamation under Pennsylvania law, a plaintiff must allege “(1) éfi@matory
character of the communication; (2) its publication by the defendant; (3) itsaplito the
plaintiff, (4) an understanding by the reader or listener of its defamatoaninge (5) an
understanding by the reader or listener of an intent by the defendant thateheest refers to
the plaintiff; (6) special harm resulting to tp&intiff from its publication; and (7) abuse of a
conditionally privileged positioh. Pennoyer v. Marriott Hotel Servs., In824 F. Supp. 2d 614,
618 (E.D. Pa. 2004) (citing 42 Pa. ConsatS 8343(a) (1988)). “A statement is defamatory if it
tendsso to harm the reputation of another as to lower him in the estimation of the community or
to deter third persons from associating or dealing with hi@réboff v. Colleran Firm744 F.3d
128, 136 (3d Cir. 2014) (internal quotation marks omitte@ubsantial truh is a complete
defense to a defamation claiRacitti v. Durr, 310 F. App’x 526, 528 (3d Cir. 2009).

Defendants argue the defamation claims must be dismissed based on Remaisylv
litigation privilege. In Pennsylvania, “statements made uxggs, attorneys, witnesses and
parties in the course of or pertinent to any stage of judicial proceedings algepgprivileged
and, therefore, cannot form the basis for liability for defamati@chatzberg v. State Farm Mut.

Auto. Ins. Cq.877 F. Supp. 2d 232, 2447 (E.D. Pa. 2012) (quotinBawlowski v. Smortcb88
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A.2d 36, 41 (Pa. Super. Ct. 1991))For the litigation privilege to apply, an attorney’s
communication must have been “(1) issued as a matter of regular course of the pgsceedin
[and (2) pertinent and material to the proceedingkl’ at 247 (alteration in originalYquoting
Bochetto v. Gibsgn860 A.2d 67, 73 Ra. 2004)). Bell argues Miller's statement was not
pertinent or material to the relief soughhNevertheless, Bell’slefamation claim is premised
solely on a filing submitted by Miller in his capacity as counsel for Defasd#uring the regular
course of judicial proceedings, and Defendants believed the statement to bet releBall’s
“truthfulness and credibility Defs.” Memo. in Suppof Mot. to Dismiss 14 Construing the
litigation privilege broadly, as it must, the Court finds Miller is protected by the litigatio
privilege. SeeDempsey v. Bucknell Unjwi6 F. Supp. 3d 565, 580 (M.D. Pa. 20¢#ny doubt
asto whether the defamatory statement was actually ‘pertinent and material to rénes red
relief sought' must be resolved in favor of pertinency and materialitjting Richmond v.
McHale, 35 A.3d 779, 785 (Pa. Super. Ct. 2012nended in partNo. 131679, 2015 WL
999101 (M.D. Pa. Mar. 6, 2015nd aff'd 834 F.3d 457 (3d Cir. 20L,@pennett v. Itochu Int'l,
Inc, 682 F. Supp. 2d 469, 477 (E.D. Pa. 2010) (noting that the litigation privilege in
Pennsylvania “has generally been a fairly broad grant immunityd)k v. Teledynentus, Inc,,
475 F. Supp. 2d 491, 509 (E.D. Pa. 2007) (finding absotuivilege proteted attorney
transmission ofa “valid and publicly available coudrder” containing allegedly defamatory
statemats to their client’s insurereven if the lawyer “knew that it contained erroneous, false,
and even defamatory statements,” as the remedy available to the defamed partyaweloddn
an appeal of the injurious judicial order).

Even if Miller were not immundrom liability, Bell’'s defamation claim fails because

Miller's statement was actually truélthough Bell argues Miller was “acutely” aware that there
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were no allegations of any “criminal or fraudulent conducBall v. O’Connor2d Am.Compl.
1 30, Miller accurately quoted the district court’s order and the languediipe oule cited by the
court. Bell's defamation claim also fails because Bell has failed to allege acialsparm he
experienced as a result of the statement’s publicatBaeCornell Companies, Inc. v. Borough
of New Morgan 512 F. Supp. 2d 238, 27(E.D. Pa. 2007)(“As for the special harm
requrement, a plaintiff must pleaal specific monetary or owif-pocket loss as a result of the
defamation.”(internal quotation mark omitted);lemente v. Espinos&49 F. Supp. 672, 680
(E.D. Pa. 1990)noting Pennsylvania courts define “special harm” “astual and concrete
damages capable of being estimated in mney

Finally, to the extent thalleged defamatorgtatemersg may be attributable to Sullivan,
Bell's defamation claim against Sullivan is dismider the same reasoms his defamation
claim againsMiller. See Schatzber§77 F. Suppat 246-47.

G. Monédll

Lastly, Bell alleges the City has adopted an unwritten pattern or practice of autbori
its L&l code enforcers to issue citations withgotoviding notice, and that the City has
“promulgated an official policy” authorizing L&l code enforcers to issue unsupportztibos,
in violation of the Due Press Clause2d Am. Compl. 1 556. Bell alsoalleges the “City’s
policymakers have ratéd or adopted Defendant Miller’'s publishing of deliberately false and
defamatory statements about [Bell] as retaliation for [his] exercising his togbeek redress
through the courts, in violation of the First Amendniendl. § 57.

A municipality maynot be held liable under 8§ 1983 based solely on the conduct of its
employees.See Mone)l436 U.S. at 691 Rather,when ‘a suit against a municipality is based

on § 1983, the municipality can only be liable when the alleged constitutionalréssisg
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implements or executes a policy, regulation, or decision officially adoptételyoverning body
or informally adopted by custom.’'McTernan v. City of YorkPA 564 F.3d 636, 657 (3d Cir.
2009). The plaintiff must specifically identify the custom or policy, and establish that the
deprivationof constitutional rightavas the result othat custom or policy. SeeBd. of Cty.
Com’rs of Bryan Cty., Okl. \Brown, 520 U.S. 397, 404 (1997)cTernan 564 F.3d at 658
Thus, a “successfuMonell claim must . . . establish: (1) an underlying constitutional violation;
(2) a policy or custom attributable to the municipality; and (3) that the constitutimhation
was caused by the municipality’s policy or custonsée Wilen v. City of Phila.177 F. Supp.
3d 885, 908 (E.D. Pa. 2016). A government’s policymade “when a decisionmaker
possess[ing] final authority to establish municipal policy with respect todi@aissues an
official proclamation, policy, or edictWhereas a custom madewhen “state officials [are] so
permanent and wedettled as to virtually constitute law.Beck v. City of Pittsburg89 F.3d
966, 971 (3d Cir. 199@Hglterations in original) (internal quotation marks omittetnder both
instances, glaintiff must also allege conduct by a municipal decisionmaket his or her
connection to the challenged policy or custonorder to adequately plead an official policy or
custom Wwarranting the imposition of municipal lialyi” McTernan 564 F.3d at 6589
(internal quotation mark omitted$eeBielevicz v. Dubinon915 F.2d 845, 850 (3d Cir.1990)
(“[A] plaintiff must show that an official who has the power to make policy is respofsible
either the affirmative proclamatn of a policy or acquiesace in a welkettled custom.”).

Bell's Monell claims fail for several reasons. First, because Bell's due process claims
against Sullivanbased on the issuance of unsupported citataons etaliation claim against
Miller fail, Bell has failed to adequately allege the requisite underlying constitLiviohetion to

support hisMonell claims. Second, Bell fails tprovide sufficient factual detatoncerning
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specific policies or customs, and the relevant decisiaker, relating to L&I's issuance of
citatiors or the City’'s adoption of Miller'sstatement See McTernan564 F.3d at 6589
(finding plaintiff’s failure to allege conduct by a municipal decisionmaker was fatal tddngll
claim); Torres v. City of AllentownNo. 071934, 2008 WL 2600314, at *5 (E.D. Pa. June 30,
2008) (“The amended complaint lacks any specific factual allegationsneifegethe conduct,
time, place, and persons responsible for any official municipal policy or custonmsiegdtire
police officers’ conduct.” (citingevancho v. Fisher423 F.3d 347, 353 (3d Cir. 2005)). Bell's
Monell claims are therefore dismissed.

For the reasons sédrth above, Defendants’ dion to Dismiss theSecond Amended
Complaintis granted in part and denied in part.

An appropriate Order follows.

BY THE COURT:

/s/ Juan R. Sanchez
Juan R. Sanchea.
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