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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN CHABOREK, : CIVIL ACTION
Plaintiff, :
No. 17-940
V.

ALLSTATE FINANCIAL SERVICES, LLC ,
MEGAN GAARDSMOE, and KEVIN
POWELL,

Defendants.

MCHUGH, J. June 5 2017
MEMORANDUM

This is a case arising out of a fraudulent “Pomszfiemeon the part of a now deceased
Allstate broker, brought by one of its victimi addition to suing Allstate, PlaintiBrian
Chaborek hamamedwo Allstate supervisors individually. Allstate takes umbrage at their
inclusion as defendants, contending that they were fraudulently joined to defesityliver
Because Allstate cannot meet the heavy burden imposed on a party claimdudeing joinder,
this case will be remanded to state court.

Background

Paul Godlewskwas an insurance brokfar Allstate,where he was supervised by Megan
Gaardsmoe and Kevin PowelDn the side, anfbr a long timeunbeknownst to Allstatdye ran
aPonzi scheme disguised agemture capital fund calleéGEIVC.” He advertised GEIV®n
social media and promotédn numerais televised interviewsWhen people “invested” with
him, he took their monegnd placedt in a bank account from which he withdrew and spent

money at will.
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Godlewski ran GEIVC undetected for a number of years. In 2014, hovileedtew
Jersey Office of the Attorney General began investigating him. In Oc20ldr; prosecutors
contactedAllstate “regarding certain of Godlewskibusiness activities,” Compl. at &nd
Allstate undertook an investigation of its own. In early 2015, Allstate fired @ekiend
terminated his FINRA registration. On June 9, 2015, Godlewski died while snorkelingks Tur
& Caicos.

Godlewskiis alleged to have swindled Plaintiff out of more than $500,08pecifically,
he induced Plaintiff tanake two “investments” in GEIVC: one for $500,000 in 2010, and
another for $10,738.15 in April 2015. In his dealings with Plair@éidlewski used Allstate’
logo, stationery, and office. Moreover, led Plaintiff to believehat GEIVC was a fund
approved and monitored by Allstate.

In 2014, Godlewski hired Plaintiff as an Allstate agent stated his intentioto sellhis
insurance practice® Plaintiff when he retiredLate that year, while Allstate wasvestigating
Godlewski, Godlewski convinced Plaintiff to purchase the agency from him. Gaardsdhoe
Powell supervised and approved this transactilaintiff alleges that as rend Godlewski were
negotiating the specifics of the deAllstate fired Godlewski and terminated his FINRA
registration. Gaardsmoe and Powell, however, allowed Godlewski to continue toneprese
himself as an Allstate employaed to use his Allstate email address, telephmmber,
voicemail, and office in the agency sale.

The Complaint alleges th&aardsmoe and Powell alseviewed andpproved
Plaintiff's financial documents preparations for the sale. These documstated thain early
2015, Plaintiff hadmore thars600,000 invested in GEIVC. Though they knythis timethat

GEIVC was a fraudGaardsmoe and Powell did not tell Plaintiff that he had been scammed.



Instead they purportedly told him “that Godlewski had been a model brd&aler, and
suggsted that [Plaintiff] accept Godlewisks his ‘mentor’ and discuss business problems and
dilemmas”with him. Compl.at 8. In April 2015, Plaintifpurchased the Allstate office from
Godlewski and made his second ($10,73Bidgestmentvith GEIVC.

Plaintiff has not requested rescission of, or damages flowing from, his purchase the
Allstate office. Rather, he claims that Allstate, Gaardsmoe, and Powell arddiatiiaking
various misstatements that led him to lapproximately$600,000 in Godlewski's Ponzi
scheme.

Standard of Review

Under the doctrine of fraudulent joindardefendant may remove a ndiverse case if it
can establish that allistate defendants were sued solely to prevent removal to federal court.
Wilson v. Republic Iron & 8¢l Co, 257 U.S. 92, 97 (1921). But defendants alleging fraudulent
joinder bear a “heavy burden of persuasi@gtoff v. State Farm Ins. C&®77 F.2d 848, 851
(3d Cir. 1992) — “if there is even a possibility that a state court would find that theatompl
states a cause of actjpthen the case must be remandéure Briscoe 448 F.3d 201, 217 (3d
Cir. 2006) (internal quotation marksnitted). To prevail, the defendant must show that there is
“no reasonable basis in fact or colorable ground supporting the claim against thefentant,
or no real intention in good faith to prosecute the action against the defendantajsetk

judgment.” Brown v. &vic 575 F.3d 322, 326 (3d Cir. 200@)ternalquotation markemitted).

The removal statute must be construed narrowly, and “all doubts should be resolved in favor of

remand.” Steel ValleyAuth. v. Union Switch & Signal Div809 F.2d 1006, 1010

(3d Cir. 1987).



My review at this stage is limitedhe issue is not wheth®faintiff has stated a claim
upon which relief can be granted. A defendant claiming a fraudulent joinder hasdreaveer
burden to carry than on a motion to dismiBstoff 977 F.2d at 852. As Jud§eiBois
elegantly stated the rule, fraudulent joinder is “reserved for situationg ndwmvery from the
non-diverse defendant is a clear legal impossibilit$alley v. AMERC(Q2013 WL 3557014 at
*3 (E.D. Pa.) (July 15,2013). | have jurisdiction only to determine whether | have ¢tiosdi |
will thus look no further into the merits of the case than is necessary to make thatrdsten.

Analysis

Plaintiff has set forth at least two potentially valid claims againisthe individual
defendants under Pennsylvania law.

Plaintiff has brought seven claims against Gaardsmoe and Pdwelly view, at least

two of Plaintiff's claimshave a possibility of succedswill address them each briefly below.
A. Negligent Misrepresentation

Plaintiff claims that Gaardsmoe and Powell made negligent misrepresentabomns a
Godlewski’'s employment with and supervision by Allstate, and that those neisegpations
both prevented him from asking Godlewski for his money baclev@wdlewski was still alive
and led him to invest additional monieyGEIVC.

To state a negligent misrepresentation claim in Pennsylvania, a plaintiff statsish

that (1) Defendants misrepresented a material fact, (2) under circumsidrecegheyshould

have known of its falsity, (3) with an intent to induce another to act on it, and (4) whicledesult

in an injury to a party acting in justifiable reliance on@ongloff Contracting, L.L.C. v. L.

Robert Kimball & Assocs., ArchitectsBng’rs, Inc, 119 A.3d 1070, 1076 (Pa. Super. Ct. 2015).

1| express no views on Plaintiff's remaining claims against Gaardanb@®owell. fietwo
claims discussed heege closely relatedTheir viability is enough tonake clear that fraudulent

joinder has nobccurred-sofederal jurisdiction does not exist. There is no need to go further.
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Plaintiff has alleged that Powell and Gaardsmoe made misrepresenthbans a
Godlewski's employment stattisat they knew were false, and that they did so in order to
convince Plaintiff to go through with the purchasé&aofdlewski’s Allstate practicelt appears
that the strongest claims against the individual defendants involve only a small pothien of
overall loss the$10,738.15 he gave to Godlewski in April 20ut the amount of the claim is
irrelevant to its legal validity?

Defendant claims that Gaardsmoe and Powell, as individuals, owed no duty of care to
Plaintiff —with the result that they cannot be liable to him for negligent misrepresentation or
fraud. It is true that initially Gaardsme@ad Powell owed no duty to Plaintiff. But under
Pennsylvania law, once someone undertakes to make representations, a dudisardat
liability can follow from negligent, reckless, or intentional false statememtis which Plaintiff
could reasonablyely. See generallgibbs v. Ernst538 Pa. 193, 647 A.2d 882 (Pa. 19%&e
also Dicio v. Wells Fargo Bank, N,£015 WL 8276585, *8 (E.D. Pa.) (Nov. 4, 2015)
(Mitchell, J); Bionix Development Corp v. Sklar Carg009 WL 335154, *4 (E.D.Pa.) (Oct. 14,
2009) (Joyner, J.)n re Lewis 478 B.R. 645 (Bankr. E.D.Pa.) (Jul. 19, 2012) (FitzSimmon, J.).

Defendars rely uporCoomes v. Allstate Insurance C2011 WL 4005325 (S.D. Ohio)
(Aug. 9, 2011), which is decided under Ohio lawhere, an Allstate agé began law school
under the mistaken impression that he would be able to both practice law and sell enuranc
Allstate after his graduation, when in fact Allstate forbidsajents from practicing lawn
addition to suing Allstate, he sued his supervisors, whose alleged representationgssions

led him to this mistaken conclusion. The cour€momeseld that the plaintiff raised no

2| t would also appeahat counsel was attempting to plead the facts in a responsible waiycptteas “at
least” a certain portion of Plaintiff's losses could be attributed to the individefendants As phrased, the
Complaint holds opethe possibility that theiliability could be broader
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colorable claims against his former supervisors, because “any allegegbenog [was] a
corporate wrongdoing and not one where individual liability exisig.’at *5.

Coomesaddressed different circumstances.réhéheindividual defendants’ duty to the
plaintiff stemmed directly from performance of their duties as represezgathAllstate. Their
alleged eror was a breach of a corporate duty to an employee of the corporatigstatements
of company policy made during compatrainings. Here, the claiasserted has nothing to do
with Powell and Gaardsmoe’s discharge of their duties on behalf of Alldtdiability is
imposed it will be because they, as individuals, made false statements to Plaontiff ab
Godlewski so that Plaintiff would buy Godlewski’'s insurance practice, insuldigng from
losses associated with Godlewski's firing. In short, the misconduct allegedsonal in nature.

B. Common Law Fraud

Plaintiff claims that Powell and Gaardsmoeigsrepresentations constituted not only
negligent misrepresentation, but also fraud. The difference between negligespresentation
and fraud in Pennsylvaniaiigtent— in fraud, a statement must imade with actual knowledge
or recklessness (rathtran negligence) as to its falsiteeKit v. Mitchell, 771 A.2d 814, 819
(Pa. Super. Ct. 2001¢Gruenwald v. Adv. Com@30 A.2d 1004, 1014 (Pa. Super. Ct. 1999).
Fraud must be proven by clear and convincing evidence and pleaded with particedarity
Sewak v. Lockharg§99 A.2d 755, 759 (Pa. Super. Ct. 1997); Fed. R. Civ. P. B@nause
Plaintiff has alleged that Powell and Gaardsmoe had actual knowledge thatategnents were
untrue, a reasonable court could find that he has pled afdafraud as well as negligent

misrepresentation.



I. The tactical decisions of Plaintiff's counsel are legally irrelevant to thissue of
fraudulent joinder.

A significant portion 6 Defendants’ briefindocuses upon what the defense presumes
was the thought process of counsel flaimiff in crafting the complaint.The defense speculates
that the estate of Godlewski, the architect of the fraud, was not named as a ddfecaase
there is a pending claim agat itin the Chester County Orphans’ Co(which has exclusive
jurisdiction),making it necessarpr Plaintiff to name other nordiverse parties tavoid federal
jurisdiction. SeeOpp. to Mot. to Remand at 2 n.2.ctiticizes Plaintifffor initially filing suit in
Philadelphia County, rather than Chester County, where the cause of action purpodselly
even as it recognizes that such a filing is “permissible under Pennsylvasia's rules.”ld. at
1. It goes ono arguethat the individual defendants were named “for the sole purpose of
defeding diversity jurisdiction.”Id. at 9.

Assuming that counsellgely motivationin naming individual defendantgasin fact
to seek the most favorable forum — tlegy same goal Allstate has in opposing remana —
strategic purpose of avoiding federal jurisdiction is neither improper nohleghdvant. As the
Supreme Court held iMecom v. Fitzsimmons Drilling Ctnc. 284 U.S. 183, 189 (1931)n“a
removal procedadg the motive of a plaiiff joining defendants isnmaterial, provided there is
in good faith a cause of action against those joined.” Even a specific intent to aval feder
jurisdiction is of nanoment: “T he fact that the plaintiffs’ motive for joini a[non-diversef
defendant is to defeat diversity is not considered indicative of fraudulent joindlagl’v. State

Farm Fire & Cas.Co., 770 F.2d 26, 32 (3d Cir. 1985) (Higginbotham, IThe solequestion is

% In Abel,the non-diverse defendants were not even identified by name, but rather sued as “John
Does.”



whether there is a potentially vialdkaim against the nediversedefendants Stated diferently,
lawyers are expectdd be zealus advocates for their clients within the bounds of the law.

In that regard, it also bears mention that beyond veéhers arananyrelevant
considerations in the choice of defendar®srsonal involvement as a party may havexgact
upon how forthcoming witnessis as to the potential involvement of othels.some cases
when an individual party is named as a defendant, he oetdis separate counsel, and the
advice given by such counsel may differ dramatically, particularlyevtie individual’s
employer is also a defendant. And in some cases, where the conduct involved is uniquely
personal in nature, such as fraud cases, a plaingffitnais a miéer of principleseek to impose
direct liability upon any party the plaintiff sees as responsible for hiedoss the Supreme
Court has recognized in the related area of federal preemption, a plemtins master of his
complaint and can make choices accordingGaterpillar Inc. v.Williams 482 U.S. 386, 393
(1987).

Conclusion

Defendants have not met the “heavy burden of persuatsianaccompanies allegations
of fraudulent joinder.Batoff 977 F.2cat851. Because a reasonable Pennsylvania court could
find that Plaintiff has stated a claim against Kevin Powell and Megan Gaardsinersity
jurisdiction does not exist in this cas&ccordingly, it will be remandetb the Pennsylvania

Court of Common Pleas.

/s/ Gerald Austin McHugh
United States Districiudge







