JAMES-VELARDO et al v. LEWIS et al Doc. 7

INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARINA JAMES-VELARDO and
CHRISTOPHER WALLACE, :
Plaintiffs, ) CIVIL ACTION

V.
UNITED STATESOF AMERICA and. : No. 17-1261
JOSEPH LEWIS, :

Defendants.

MEMORANDUM

PRATTER, J. JurLy 11,2017

Marina Jamed&/elardo and Christopher Wallace complain that Joseptis caused them
serious injurés when he negligently operai@dUnited States Postal Service Mdalactor
Trailer andcollidedwith their vehicle The United States has moved to transfer this action to
Florida, where the alleged tortious conduct took place. Ms. J¥elasdo and Mr. Wallace,
both citizens of Pennsylvania, oppose that motion. For the reasons that follow, the Court will
deny the motion.
BACKGROUND

Ms. Jamesd/elardo and Mr. Wallaceyho both reside in Philadelphia, Pennsylvania,
allege that Mr. Lewis, a resident of Jacksonville, Florida, suddenly and withauihganade a
left turn, crossedver into their lane of travednd struckheir motor vehicle. The accident took
place in Jacksonvilleshile Mr. Lewis was working as a United States Postal empl@Beth
Ms. JamesVelardo and Mr. Wallace alledgbatthey have suffered serious injuries as a result of
the accident. Ms. Jam&&lardo and Mr. Wallace each ask for no more than $50r0688mages

andallege claims ohegligence.
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Shortly aftethe Complaint was filedhe United Statesioved to transfer this action to
theMiddle District of Floridapursuant to 28 U.S.C. § 1404(a), arguing thaMiudelle District
of Florida would be a more convenidatum.

LEGAL STANDARD

Under 28 U.S.C. § 1404(a), “fft the convenience of parties and witnesses, in the

interest of justice, a district court may transfer any civil action to any oisteictior division

where it might have been brought or to any district or division to which all parties ha

consented.” Once it is determined that a case could have been brought in the proposesktransfe

district,a court must weigh a variety of private and public factors to determine whwather t
matter should be transferred under 28 U.S.C. § 1404(a). The private factors include:

[1 P]laintiff's forum preference as manifested in the original choice; [2] the daefgis

preference; [3] whether the claim arose elsewhere; [4] the convenience of thegsarties
indicated bytheir relative physical and financial condition; [5] the convenience of the
witnesses-but only to the extent that the withesses may actually be unavailable for trial
in one of the fora; and [6] the location of books and records (similarly limited to the
extent that the files could not be produced in the alternative forum)

Jumarav. Sate FarmIns. Co., 55 F.3d 873, 879 (3d Cir. 1995) (internal citations omitted). The

public factors include:

[1 T]he enforceability of the judgment; [2] practical considerations that could theke
trial easy, expeditious, or inexpensive; {3 relative administrative difficulty in the two
fora resulting from court congestion; [4] the local interest in deciding tmrdloversies
at home; [5] the public policies of the fora; and [6] the familiasityhe trial judge with
the applicable state law in diversity cases.

Id. at 879-8((citations omitted).The movant carries the heavy burden of establishing the need

for transfer, as the plaintiff's choice of venue “should not be lightly distutbletl at 879.



DiscussiON

The United Stateargues that this matter should be transferred tiMitldle District of
Florida No one argues that tividdle District of Florida would not be a proper venue. Thus,
theanalysis turns to the consideration of the private and piisinara factors.

The United Stateargues first that Ms. Jam¥glardo and Mr. Wallace’s choice of forum
is entitled to little deference because the operative facts occurred elsesitireyeases that
support the proposition that “where none of the operative facts of the action occuhed in t
plaintiff's chosen forum, the choice is afforded less weiglseé Gaskins v. National R.R.
Passenger Corp., No. CIV. A. 00-5144, 2001 WL 322518 at *1 (E.D. Pa. Feb. 21 2@b)g
v. United Sates, No. 5:05€V-55-0C-10GRJ, 2006 WL 948048 (M.D. Fl. April 12, 2006)
Cellular Technology & Telecommunications, L.P. v. Alltel Corp., 508 F. Supp. 2d 1186, 1186
(S.D. FI. 2007).

The cases cited e United Stateare easily distinguishable, however. Gaskins, not
only did none of the operative events occur in the transferor district, but, unlike herjribhé
alsoresided in the transferee distri¢daskins, 2001 WL 322518, at *1In Slong, the paintiffs
filed suit in the Middle Distet of Florida, even though thégmtiffs had reeived no medical
treatment in Floridand allthe operative facts had occurred in Californi&long, 2006 WL
948048, at *3. Additionally, although the plaintiffs had a residence in Florida, they did not live
therewhen they filed suitld. Lastly, inCellular Technology, the plaintiff’'s choice was affaied
less deference because thargiff did not reside in thé&ransferoristrict. Cellular Technology,
508 F. Supp. 2d at 1186.

In this case, both Ms. Jam¥elardo and Mr. Wallace desidein this District.

Moreover, aside frorone visit to an emergencgom in Jacksonville immediely following the



accidentMs. James/elardo and Mr. Wallace have been treated in Philadelphia for months for
their alleged injuries.For these reasons, the Court will not so easily disddsnames/elardo
and Mr. Wallace’shoice of forum.

As to the other private factors, tbaited States’ preference for a Floriteium does
weigh slightly in favor of transfer. Also weighing in favor of transfea nsideration of where
the claim first arose, which the parties agree Wlasda. However, a consideration of the
physical ad financialburdens weighs in favor of Ms. Jaméslardo and Mr. WallaceThe
financial burden of pursuing a lawsuit far from home would be muatedifficult for Ms.
Jamesvelardo and Mr. Wallac& bearas compared teequiringthe United Stasto defenda
lawsuit here.Additionally, Ms. Jame¥felardo and Mr. Wallace’s attorneys are not members of
the Florida barandthey would be forced to sk new counsel if this matter waansferred.

The convenience of the witnessesighs slightly in favor of transfer, although the
remaining private factors are largely rdeterminative “[P]arty witnesses are presumed to be
willing to testify in either forundespite any inconvenience. The convenience ofpaoty
witnesses is the maindus.” Hillard v. Guidant Corp., 76 F. Supp. 2d 566, 570 (M.D. Pa.
1999). Although the Uted States argues that the cost of bringingcene and investigative
witnesses from Florida to this District will be “significant” and that this Court caromopel the
appearance of such witnesses, it does not prargevidence that any of the witnesses would
be unwilling totravel to that District to testifyThe United States, with its resources, can
transport witnesses to this District with little difficultfthe burden on Ms. James-Velardo and
Mr. Wallace to transport theRhiladelphiabaseddoctors to Florida would be much greater.
Additionally, a Florida court would likewise be unable to compel Ms. James-Veladdga

Wallace’s doctors tappear at trial teestify. To the extent noparty witnesses’ testimony may



be presented byideo deposition, withess inconvenience is that much less of an Ssigrb v.
Roadway Exp., Inc., No. 4:05CV-0011, 2005 WL 1215955, at *4 (M.D. Pa. Apr. 19, 2005)
(finding that tle inconvenience of withesses did not weigh heavily in favor of transfer, in part
because courtroom technology allowed for live videaferenceaestimony or using video
depositions at trial, in a case similar to this one in which a plaintiff sued in histfoaime over
an accident that occurred in another forumherefore, the convenience of witnesses only
weighsslightly in favor of transfer.

As to the public factors, nmarty argueshat judgment enforceability or public policy has
an impact orthis motion. The United Stateargues that th®iddle District of Floridais less
congested than thisifrict, citing caseload statistics that show ##toughcivil casesin this
District, on average, are resolved more quigkign in the Middle District of Floridahere are
fewercivil cases older than three years pending enNthddle Districtof Florida thanthere are in
this District. Those statistics, however, give the Court very limited insight on tampqotential
“congestion” considerations, such as how many cases are pending in eactpedigtuidge or
how long, on average, cases of this type remain pending. The cited statistics dotonothing
advancehe United Statésrgument.

The United Statealso contends Florida law will goveamd the state of Florida has an
interest in deciding localized controverssghome.Ms. James/elardo and Mr. Wallace
counterthat because they aRennsylvania residesiand because their car was registered in
Pennsylvania, the Commonweadtlso has an interest in this caséhe Court finds that both
jurisdictions have at least some interest in this particular disgaitieat this factor does not

weigh heavily one way or the other.



As to the final public factothe United Stateargues that a jugk in theMiddle District
of Floridawill have greater familiarity with Floria law, tipping this factor in its favor. Although
Florida law will apply undethe Federal Tort Claims Adt does not appear that any particularly
challenging or unique legal issues will anisehis case Theefore, this final factor does not
weigh strongly in favoof transfer

Overall, some factors do weigh in favor of transfer, including the UnitedsState
preference, where thaaim arosethe convenience of the witnesses, and the application of
Florida lav. However, those factors, even in combination, are not substantial enough to
overcome the deference due to Ms. Jaesardo and Mr. Wallace’shoice of venue,
especially given the relative finantj@ositions of the two parties. Thus, the Court willt no
transfer this action to the Middle District of Florida
CONCLUSION

For the foregoing reasons, the Court will démg United Statésnotion. An appropriate

order follows.

BY THE COURT:

S/Gene E.K. Pratter
GENE E.K.PRATTER
United States District Judge




