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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KHALID ALTAWAR H,
Petitioner, CIVIL ACTION NO. 17-1303
V.
JOHN WETZEL,et al.,
Respondents.
ORDER
AND NOW, this 26th day of October 2017, after considering the petition for writ of
habeas corpus (Doc. No. 1), the respondents’ response thereto (Dog), N stateourt
record, United States Magistrate Judigrilyn Heffley’s report and recommendation (Doc. No.
9), and the petitioner’s objections to the report and recommendation (Dot2Naccordingly,
it is herebyORDERED as follows:
1. The Clerk of Court iDIRECTED to remove this action from civil susperesad
RETURN it to the court’s active docket;
2. The petitioner’s objections to the report and recommendation (Docldl@re
OVERRULED;*
3. The HonorableMarilyn Heffley’'s report and recommendation (Doc. Nd). is
APPROVED andADOPTED,;
4, The petitioner’s petition for writ of habeas corpus (Doc. No. DENIED;
5. The petitioner has not made a substantial showing of the denial of a constitutional

right and is therefore not entitled to a certificate of agimktly, 28 U.S.C. § 2253(c)(2); and
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6. The Clerk of Court shall mark this caseGsOSED.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH

! The court conducts a de novo review and determination of the portions optteard recommendation by the
magistrate judge to which there are objectioBee 28 U.S.C. § 636(b)(1) (“A judge of the court shall make a de
novo determination of those portions of the report or specified proposed findimgsoonmendations to which
objection is made.”)see also E.D. Pa. Loc. R. Civ. P. 72.1(1V)(b) (providing requirements fandilobjections to
magistrate judge’s proposed findings, recommendations ortyepo

Altawarh first objects to Magistrate Judge Heffleyxtenclusion thatis trial counsel wasot ineffective
when counsel did not objetd the fact thatAltawarh was sentencetbr attempted first degree murdéespite the
Commonwealth charging himwith criminal homicide. See Pet’s Written Objs. to the R. & R. of the Magistrate
(“Objs.”) at 1-5, Doc. No. 12. In support difiis objectionAltawarh cites Commonwealth v. Kemmerer, 584 A.2d
940 (Pa. 1991), to argue that Magistrate Judge Heffley égradlying onCommonwealth v. Polimeni, 378 A.2d
1189 (Pa. 1977phecauseKemmerer “expressly overruled’Polimeni. See id. at 23. Altawarlis reliance on
Kemmerer is misplaced.

In Kemmerer, the Supreme Court of Pennsylvamiddressed whether the goveemhwas barred under
former Pennsylvania Rule of Criminal Procedure 1120(d) from bringirsg@nd prosecution for secoddgree
murder, thirddegree murder, and voluntary manslaughédter the first jury found the [defendant] not guilty on
charges of first degree murder and involuntary manslaughter,” but notilccach a verdict on the other charges.
See Kemmerer, 584 A.2d at 941alteration to original) The Court explained that thesue was whether the charges
of second degree murder, third degree murder, and voluntary maristawghe “necessarily included” in the first
degree murder and involuntary manslaughter chaayeshich the jury foundhe defendant not guiltySee id. at
943 (“In the instant matter, then, we must ascertain whether the cliangaing against appellee are necessarily
included in the offenses of which he has been acquitted.”). Unlikerimerer, here the issue is not preclusion.
Rather, the issue is whether a charge of criminal hdmignder 18 Pa. C.S. § 25@1suficient for the jury to find
the defendant guilty of first degree murder ungbetion 2502. It is.

Not only does the language sdction 2501 explicitly state that “[c]riminal homicide shall be classifisd
murder, voluntary manslaughter, or involuntary manslaughter,Kbuimerer itself acknowledges this reality. In
Kemmerer, the Court noted that the defendant was charged witte ‘ount of criminal homicide . . . .I'd. at 940.
Yet, the jury ultimately considered whether the defendant had ctednfitst, secondor third degree murder (as
well as involuntary and voluntary manslaughteBge id. at 94142. Whetherthe jury inthe first case was allowed
to consider first degree murder when the defendant had only baegedhwith criminal homicidevas never at
issue on appeal irKemmerer. Rather, the issue was whether the prosecution could beemprad case against the
defendnt for lower levels of criminal homicideln sum,Kemmerer does not address the issue in this case and
Altawarh’s objection on this point is without merit.

For his second objectiomjltawarh suggests that his trial counsel did not sufficiently advise dfirthe
prejudice that he could incur if he decided to wear prison garb at$8@Dbjs at 56. Altawarhdoes not raise any
arguments here thadtudge Heffley did not already address in fggrort and recommendatioithe court findsJudge
Heffley’s reasoning to be persuasive and adoptshalysis

For his third objectionAltawarh argues that his trial counsel was ineffectivefailing to “seek a change
of venue”due to“prejudicial pretrial publicity’ Seeid. at 67. In theReport and Recomemdation, Judge Heffley
found that “there is no reasonable probability that the trial coordld have agreed to a change in venue if
Altawarh's counsel had requested one.” &R. at 23, Doc. No. 9Altawarhobjects to thidinding becaus¢he real
“gist of [his] claim, [was] counsel’s complete failure to even try [to mareafchange of venue]” and not whether
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counsel would have been successful had counsel attempted to mawehénge of venue. Obg 7 (alterations to
original).

Altawarh's objecton lacks merit because laverlooks the Supreme Court’s analytic framework for an
ineffective assistance of counsel claim. The standard for an ineffectigtaass of counsel claim is twold.
Srickland v. Washington, 466 U.S. 668 (1984). First, counsel's performance must have fallen belobjective
standard of reasonablenesSee id. at 687. Second, counsel’'s lack of performance must have prejudiced the
defendant. See id. To show prejudice, a petitioner musdtow “that there is a reasonable probability that, but for
counsel’'s unprofessional errors, the result of the proceeding wawd been differerit,with ‘a reasonable
probability’ meaninga probability sufficient to undeine confidence in the outcorfie.Mathias v. Frackville SCI,
869 F.3d 175, 189 (3d Cir. 2017) (quotiigickland, 466 U.Sat 699.

In light of this standard, Judge Heffley's statement that “there is nonaalgoprobability that the trial
court would have agreed to a change in vahudtawarhis counsel had requested one” addedshe “gist of the
claim.” Judge Heffley found, and this court agrees, that the publigity vt sufficiently pervasive to warrant a
change of venue. In other worddtawarhs objection failed to passétsecond prong d@trickland because even if
Altawarh's counsel had objected, there is a reasonable probability thatitteme would have been the same,
the state trial courtvould nothavetransferredhe casend hestill would havebeen tried irBucks County.

Altawarh's final objectionrelates to his clainthat the trial court considered improper sentencing faators
imposing his sentence. Objs. a®.7 Altawarh argues that the trial court imposed an aggravated serttesed on
the trial caurt’'s statement that an “aggravated sentence was warranted” in the Idast 7-8. Altawarhwas
ultimately sentenced to 9180 months for attempted murder and1A% months for rape Altawarh argues that
these sentences were aggravated because “despite the statutomymasdntence, the trial court . . . deviat[ed]
from the standard guidelinesld. at9. Altawarhis mistaken.

Notwithstanding the fact that the trial court did mention aggfavated sentence” in tlsentencing
colloquy, the sentence the trial court actually impadees not appear to laggravated as the term is understood in
Pennsylvania. A sentence is considered aggraveteer the Pennsylvania guidelingBen the miniram length of
the sentence exceeds the maximum length provimeid the standardjuideline rangéy any length of time up to
twelve months. If the minimum length goes beyond twelve months ahevaaximum length provided for in the
standard guideline nge, that sentence is no longer considered aggravated, and is now considéepdraure
sentence.”

In his objectionsAltawarh states that “the standard range for attempted murder-1984nonths.” Id.
This means thaAltawarhs standard range fagpe would have been 7 months. See Pennsylvania Commission
on Sentencing, Basic Sentencing Matrix § 303.16 (6th ed. 2008)der this scenario, if Altawarh hadceived a
minimum sentence of 103 montHer attempted murderthen the trial court wouldhave sentenced him in the
“aggravatetirange of the sentencing guidelireescausehe trial courtwould have exceeded the maximum length of
102 monthgrovided in hisstandardyuideline range. Here, however, on both sentences, his minimurwithés
the standardrangeas reflected by his sentence to a minimum term of confinement fono®@hs for attempted
murder and higonsecutivesentence to a minimum term of confinement for 78 months for. rapeis,the trial
court does not appear to have imposed an aggravated sentence per the informatvanh Aas provided.
Nonetheless, even if the trial court had imposed aggravated rangacgnfor attempted murder and rape, Judge
Heffley properly rejected Altawarh’s argument that his trial coumsed ineffetive for failing to challenge his
sentence.SeeR. & R. at 2428.

Altawarh does not object to any of Judge Heffley’s other findings or conclusions. quamky, this
court reviews those findings and conclusions for plain error. Finding Imenee this court adopts Magistrate Judge
Heffley's reasoning and conclusions Altawarh’s other claims.



