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DONALD WORTHINGTON

V.

CHESTER DOWNS AND MARINA, LLC,
OWNER/LICENSEE OF HARRAH'S
PHILADELPHIA d/b/a HARRAH'S
PHILADELPHIA CASINO AND
RACETRACK

CIVIL ACTION

NO. 17-1360

MEMORANDUM RE: DEFENDANT'S MOTION TO DISMISS

Baylson, J.

l. Introduction

August 11, 2017

Plaintiff Donald Worthingtor(*Plaintiff”) brings this action against DefendaDhester

Downs and Marina LLCOwner and Licensee éfarrah’s Philadelpla Casino and Racetrack

(“Defendant”) allegingsix claims:

| 1. (Count I) Disability Discrimination pursuant to tlfanericans withDisabilities Act

42 U.S.C. § 1210%t seq., (“ADA");

2. (Count Il) Retalation pursuant to the ADA,

3. (Count Ill) Disability Discrimination pursuant to the Pennsylvania Human Relations
Act, 43 P.S. 8§ 95%t seq., (“PHRA”);

4. (Count IV)Retaliation pursuant to theHRA;

5. (Count V) Retaliation & Interference psuant to the &mily MedicalLeaveAct, 29
U.S.C. 8§ 2611¢t seq., (“FMLA”) ; and

6. (Count VI)Wrongful Discharge pursuant to Pennsylvania common law

(ECF 8, First Amended Complaint, “FAC”).
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On June 21, 201'Defendanimovedto dismiss thé-AC in its entirety namely,Counts
Il and IV for lack of subject matter jurisdictionpursuant to Federal Rule of Civil Procedure
(“FRCP”) 12(b)(1) andCounts I, I, V, and Vfor failure to state a clainpursuant t¢-RCP
12(b)(6). (ECF 10Defendant’s Motion to Dismis&Def.’s Mot.”). On July 5, 2017, Plaintiff
filed his Opposition, (ECF 1PRlaintiff’s Opposition to Defendant’s Motion to Dismiss, “Pl.’s
Opp’n”), to which Defendant filed a Reply that same day (ECF 12, “Def.’s Reply”)

For the reasons explained below, Defendant’s matiirbe GRANTED as to Counts |
and 11, without prejudice, and witlkeave to amendand DENIED as t&€ounts I, IV, V, and VI
I. Factual Background

Plaintiff was employed by Defendaas a‘Dealef from agproximatelyApril 28, 2011 to
July 6, 2016, and maintained a satisfactory job performance througeamployment (FAC
12). Plaintiff alleges that after he reportadother Dealer, Alan Glassman, to Defendant for a
violation oftheir “Toke Committedylaws; Glassman began harassing and verbally abusing
him. (d.). On June 12, 2016, approximately six months after the harassment began, Plaintiff
reportedto Carolyn Rinaldo, a manager, that Glassman signed Defendant’s §eatist’

several minutebefore he was permitted to do sdd. {[ 15. In retaliation, Plaintiff allegethat

! We reject at the outset the contention thatCourt does not have subject matter

jurisdiction over the PHRA claims (Count Ill and IW¢cause Plaintiff exhausteégs EEOC and
PHRA administrative remedidmforefiling his original complaint(FAC { 6);seeMandel v. M

& Q Packaging Corp.706 F.3d 157, 163 (3d Cir. 2013) (“éahausta plaintiff must file a

charge of discrimination with tHEEOCand receive aght-to-sue notice from thEEOC”").

The EEOC Righto-Sue notice wafled on December 27, 2016, aRthintiff filed his original
complaint in this Court on March 27, 2017. (FAC at 1). Therefore, Plaintiff did not overlap any
PHRA jurisdiction with that of federal subject matter jurisdiction, and thist@aur consider his
PHRA claims.

2 On July 14, 2017, the Court granted Plaintiff’'s motion for leave to file a Sursssy (

ECF 13, 14), which the Court has considdéredeciding the instant motion.




“Glassman pushed [him],” and that several emplqyaekiding Shanice Flournoy and Kristine
Ferioli, witnessed the altercatiorfld.)

As a result othe incident with Glassman, Plaintéfleges that he experienced shoulder
pain and numbness in his hand with the permission of Bill Totten, Plaintiff's Shift Manager,
he visited the hospital emergency roord. {| 16§. Upon arrival, Plaintiff told the hospittiat
his injury was “work related” and the emergency room physician completed and/orke
Compensation Injury Reportd( 1 17. Plaintiff wasthen diagnosed withBrachial Plexus
Injury and Shoulder Strainywhich, Plaintiff allegescause‘limited range of motion, numbness
in the arms, and hand, and diminished hand strengid“substantially impair” Plaintiff’s
major life activities. (Id. fff 17-18). Plaintiff alleges thatupon dischargdie was “referretio a
physical therapist and orthopedist for het evaluatiori (1d.).

On June 14, 2016 Plaintiff completed an incident report with Tim Kreisahehor
Relations Manager, Hennarie TrivuiammAssistant Shift Manager, and Veronica Durham,
Risk Manager. (Id. 1 19). Plaintiff alleges he disclosed his diagnosis to those individuals, and
that thereaftelDefendant perceiveldim as disabled.ld.). Plaintiff alsoallegesthat during this
meeting, he expressed to Kriescher, Trivujaara Durham his intent to file a claim for workers’
compensation benefits, but that Kriescher stated in respongdldhmiff's injury was not work
related, such that he wameligible for worker’'s compensation benefitdd. ( 20.

On June 15, 2016 &htiff requested aix-monthmedical leave of absengaursuant to
the FMLA, which was approved and became effective immedia(édy.| 22).

On July 6, 2016-three weeksifter his FMLA leave commenceeDefendant terminated
Plaintiff's employmentciting the June 12, 2016 incident with Glassmaarthereason (Id. |

23). Plaintiff alleges by contrast, that the reason for his termination wa%btsial and/or



perceived disabilities and/or record of impairnjeimt retaliationfor his requestor FMLA
medical leave, and for his expressionnént to file a claim for worker’s compensation benefits.
(Id. 1 24).
II. Legal Standard

In considering a motion to dismiss under Rule 1B(h){ve accept all factual allegations
as true [and] construe the complaint in the light most favorable to the plaintifitren Gen.

Hosp. v. Amgen, In¢643 F.3d 77, 84 (3d Cir. 2011) (internal quotation marks and citations

omitted). “To survive a nten to dismiss, a complaint must contain sufficient factual matter,

accepted as true, to ‘state a claim for relief that is plausible on its fashtroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

The Court inigbal explained that, although court must accept as true all of the factual
allegations contained in a complaint, that requirement does not apply to legal conclusions;
therefore, pleadings must include factual allegations to supportgdeclaims assertett. at
678, 684. “Threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not sufficeld. @t 679 (citing Twombly, 550 U.S. at 555%eealso

Phillips v. County of Allegheny, 515 F.3d 224, 232 (3d Cir. 2008) (“We caution that without

some factual allegation in the complaint, a claimant cannot satisfy the requirenéet dhzhe
provide not only ‘fair notice,’ but also the ‘grounds’ on which the claim rests.”) ¢gciimombly,
550 U.S. at 556 n.3). Accordingly, to survive a motion to dismiss, a plaintiff must plead Ffactua
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged.’Igbal, 556 U.S. at 678 (citing Twombly, 550 U.S. at 556).

A complaint may be dismissed under Rule 12(b)(6) for failure to exhaust admiwmgstrati

remedies if the plaintiff does not submit a complaint to the EEOC or relevant staty agdn



obtain a rightto-sue letter, because both actions are prerequisites to filing suit undéfitle

Robinson v. Dalton, 107 F.3d 1018, 1022 (3d Cir. 1997). In considering a motion to dismiss on

these grounds, a court may consider the EEOC administrative record withoutiognbhert

motion into one for summary judgmer@oncha v. Perfecseal, In&No. CIV.A. 13-5709, 2014

WL 4634965, at *1 (E.D. Pa. Sept. 15, 2014).
IV. Discussion

A. Count I: ADA Disability Discrimination

Defendanfirst argueghat Plaintiffhasfailed tostate a claim for ADAlisability
discrimination. (Def.’s Mot. at5). To state a claim fodiscrimination under the ADA, plaintiff
must show: “(1) he is a disabled person within the meaning of the ADA; (2) he iwisther
gualified to perform the essential functions of the job, with or without reasonable
accommodations by the employer; and (3) he has suffered an othetwesseaemployment

decisionas a result of discriminatioh.Gaul v. Lucent Technologie$34 F.3d 576, 580 (3d Cir.

1998) ¢iting Shiring v. Runyon90 F.3d 827, 831 (3d Cir. 19968ge als@®strowski v. ConANay

Freight, Inc, 543 Fed.App’x 128, 130 (3d Cir. 2013). A “disability” is definedby the ADAas:
“(A) a physical or mental impairment that substantially limits one or more of the major lif

activities of [an] individual; (B) a record of such impairment; or (C) beaggrded as hawin

3 The Court will consider Count I[PHRA discriminationith Count | because the test

for disability discrimination is the same under the ADA and PHBAeBIalko v. Quaker Oats
Co., 434 FedApp'x 139, 142 (3d Cir2011) (“The analytical framework used to evaluate a
disability discrimination claim under the PHRA is effectively indistinguishabia fiteat under
the ADA, thus allowing courts to dispose of both ADAd&PHRA claims on the same
grounds.”);seealsoMacfarlan v. Ivy Hill SNF, LLC 675 F.3d 266, 274 (3d Cir. 2012) (holding
that the ADA and the PHRA are “to be interpreted consistently,” and that both ti@game
standard for determination of liability”)




such an impairmnt.” 42 U.S.C. § 12102(2); Taylor v. Phoenixville Sch. Dist., 184 F.3d 296,

305-06 (3d Cir. 1999).

Defendant argues that Plaintiff has failed to satisfy the first prong ofliiAe A
discrimination testthat he is ddisabled person’— within the meaning of the ADA. (Def.’s
Mot. at 5). Defendant argues that Plaintifédlegations merely list symptoms that Brachial
Plexus Injury and Shoulder Straganerally cause, rather than allege facts to establish that his
alleged diagnosis actugllimited him or constituted a substantial limitationhis major life
activities. (d.).

Plaintiff contend, by contrasthat he sufficiently alleged that he isdisabled persdn
because he alleged that BrachiabkiBkeInjury and Shoulder Strain impede two major life
activities: lifing and grasimg things. (Pl.’s Opp’'rat 9 FAC § 18. Plaintiff argues that “it is
abundantly clear Plaintiff experienced the same [symptoms], as he pled degrassed with
the veryconditions that cause said symptoms.” (Pl.’s Opp’n at 11).

The Court finds that Plaintiff's allegatiorthough general, are sufficieat this stagé¢o
satisfy the “disabled person” prong of his ADA clai@ourts in this District frequentlynd
thesekinds of “bareboned” allegations sufficient to state a claim under the ABAe e.q,

Hudson v. Catch, Inc., No. CV 16-2032, 2016 WL 8716462, at *5 (E.D. Pa. Oct. 7, 2016)

(finding the plaintiff's allegations that he suffered from “a form of PTSBd that he had
“trouble sleeping, [and] starting smoking cigarettes|[,]” albeit “dayeed,” sufficient to satisfy

the “disabled person” proigAlifano v. Merck & Co., 175 F. Supp. 2d 792, 797 (E.D. Pa. 2001)

(concluding thaPlaintiff had sufficiently satited the “disabled person” element of her ADA
claim by simply stating her physical impairment, fibromyalgia and chrauigue, and listing a

few of her symptoms, including body aches and pains, headaches, and lightheadgdness);



Hughes v. City oBethlehem 294 Fed. App’x 701, 705 (3d Cir. 200@)smissing Plaintiff's

ADA claims for failure to demonstrate she was a disabled person aftenforgs®e evidence of
any limitation her Type Il Diabetes caused on her dalily life.).

To state a claim undéhe ADA, Plaintiff must also adequately allefigets to supporthe
third prong, that he has suffered an otherwise adverse employment decision as a result of
discrimination.” Gaul 134 F.3d at 580. Adverse employment actions incljrdet only
adverg actions motivated by prejudice and fear of disabilities, but also includg fmlmake
reasonable accommodations #oplaintiff s disabilities.” Taylor, 184 F.3dat 6. As the Third
Circuit has recently heJdind both parties recognizedrequest for FMLA medical leave “may
gualify, under certain circumstances, as a request for a reasonable accommutkeidhe

ADAI.]" Capps v. Mondelez Global LLC, 847 F. 3d 144 (3d Cir. 2010gf.’s Mot. 11 Pl.’s

Opp’nat 10.

Defendant arguedat Plaintiff failed tcadequately allege the third elemehthis ADA
claim because he failed &tlegeanyfacts—such as Defendant’s “thoughts on or reactions to his
[Plaintiff's] alleged ‘disability’’—to establish thahe adverse employment action, Plaintiff's
termination, wasiresult of hisdisability. (Def.’s Mot.at 9.

Plaintiff argueghathe adequatelgllegedthat his terminatioseverecis six-month
FMLA medical leavgorematurey, and constituted failure toaccommodatéis disability
Specifically,Plaintiff contends“Defendant’s claim that it accommodated Plaintiff's request for
a reasonablaccommodation by providifélaintiff] less than one sixtlof the leave requested
and terminating his employment for utilizing said leave is simply insufficigiftl’s Opp’n at

12).



Preliminarily, he Court agrees, as the parties acknowledge, that Plaintiffisgion
while on FMLA leave mayonstitute dailure to reasonably accommodate a disability which, in
turn, can constitute an “adverse employment action,” within the meaning of the £Bgps,
847 F. 3d at 155. éWever,the Court finds tha®laintiff hasstill failed to establish the third
elementof his ADA discrimination claim because he doesalleige any facts tehow that the
alleged “adverse employment actienhis terminatior—was “a result of discrimination” rather
than due to Plaintiff's altercation with Glassman.

While the ADA prevents an employer from discharging an employee basedamleis
disability, “[a]n employer is not liable. . for terminating an employee during . . . his FMLA
leave when the reason for termination is not related to the employee’s uséAf"FEpring v.

Sealed Air Corp.483 Fed. App’'x 765, 768-69 (3d Cir. 2012is is true “even if that

misconduct is related to his disabilityReinhart v. Mineral Techs. IndNo. CIV.A. 05-4203,

2006 WL 4050695, at *9 (E.D. Pa. Nov. 27, 20068ere,Plaintiff has faled to allege that his
termination wasa resultof his disability” Here, the FAC is insufficient because Plaintiff, at
most, alleges that his termination was sometrelated td his disability—in thathis altercation
with Glassman causédds alleged dsability— rather than because of his disability.

Accordingly, Defendant’s motion to dismiss Coumtill be granted, without prejudice
andwith leave to amend.

B. Countll: ADA Retaliation

Defendant also moves to dismiss Count IPtintiff’s Complaint, whichallegesthat
Defendant retaliatedgainstPlaintiff for exercising his rights under the ADADéf.'s Mot. at 12

FAC 1 29.



To state a clainfor retaliation under the ADA, “the plaintiff must show: (1) he engaged
in an ADA protected activity, (2) he suffered an adverse employment actitwe lgfendant
employer (before or after the protected activity), and (3) there is a causadction between the

protected activity and the adverse employment actig@hiuka v. Good Shepherd Home, 05-

CV-02917,2006 WL 2380387 at *seeHenderson v. Edens Corp., No. ©81308,2015 WL

4977189 at *9 (E.D. Pa. Aug. 20, 2015) (Baylson, J.).

To establish the third element of an ADA retaliation clarplaintiff must prove, “either
(1) an unusually suggestive temporal proximity between the protected aatiitiieaallegedly
retaliatory action, or (2) a pattern of antagonism coupled with timing to estabtiausal link.”

Lauren W. ex rel. Jean W. v. DeFlamimM$80 F.3d 259, 267 (3d Cir. 2007).

Defendant arguehatPlaintiff's retaliation claims fad two-fold: (1) because his
allegation that hengaged in agrotected activityyby requesting FMLA leave isvagueand
conclusory (Def.’s Mot. at 1213); and (2)because he fails tlege factshat would establish a
causal connection betweany allegedrotected activity and theatlverse actigi, i.e. his
termination (Id.). Specifically, Defendant avers thhe ‘temporal proximity between
Plaintiff’'s FMLA request andhisterminationis insufficient becaustnethreeweekgap isnot
“unduly suggestivedf retaliation. (Def.’s Mot. at 13). AdditionallyDefendant argue®laintiff
does not allege any other facts that would show a causal connection, angmasgative
comments from decision makers, a culture against FMLA leagepattern of antagonism
against FMLA leave requsés or to Plaintiff personally(ld.).

Plaintiff contendsby contrastthat all elements dfisADA retaliation claim arsatisfied
First, the “protected activity” he engaged in was his request for a reasanablemodation, a

six-month medical leave of absence pursuant to the FMPA's Opp’n at 11).As for the



causal connection, Plaintiff argues toatrts in this @cuit have yet to set a brighihe rule as
to how close in time the alleged protected activity and adverse action must be to be “unduly
suggestive” of retaliation(id. at 12, and that three weeks is sufficignproximateto state his
claim. (Id. at 13).

Initially, it is clear that Plaintiff satisfied the first elementhid ADA retaliation claimby
alleging that heequested a simmonth FMLA medical leave request-AC  23; seeJackson v.

J. Lewis Crozer Library345 FedApp'x 533, 536-37 (3d Cir. 2011) (“An employseequest

for reasonable accommodation is an ADA protected activisgdalsoKeiffer v. CPR

Restoration & Cleaning@00 F. Supp. 3d 520, 536 (E.D. Pa. Aug2@®16) (finding“a goodfaith

request for reasonable accommodation is a protected acjivity

As to the third elementotwithstanding Defendant’s contention to the contittwe/Court
will not conclude, as a matter of law, that the three weeks between Plaintiffraeacement of
his FMLA leave time and termination was insufficiently proximate such that it cmtlde
“unduly suggestiveof retaliation. (Pl.'s Opp’n at 12FAC 122-23. As Defendant concedes,
theThird Circuitdoes not have a bright line rule as to wikagth of time is'unduly

suggestive.” (Def.’s Mot. at 13)esLeBoon v.Lancaster Jewish Cmty. Ctr. Aes503 F.3d

217, 233 (3d Cir. 2007) [t]here is no bright line rule as to what constitutes unduly suggestive

temporal proximity.”) seeLichtenstein v. Univ. of Pittsburgh Med. Ctr., 691 F.3d 294, 307 (3d

Cir. 2012) (collecting cases finding unduly suggestaraporalproximity ranging from two days

to threeweeks; cf. Thomasv. Town of Hammonton, 351 F.3d 108, 114 (3d Cir. 2003) (finding

temporalproximity not unduly suggestive whetlereeweekselapsed between protected activity

and adverse employment actipK)er v. F. Lackland & Sons, LLNo. CIV.A. 14-897, 2014

WL 7192403, at *17 (E.D. Pa. Dec. 17, 2014) (“Absent some intervening antagonism, Plaintiff

10



cannot rest solely on a tempopabximity of more than one week.”Moreover, the Third
Circuit has cautioned thdthe amount of time between the protected activity and the alleged
retaliation is a circumstance to be considered by dfifadér in determining if the plaintiff has

established the required causation.” Shellenberger v. Summit Bancorp, Inc., 318 F.3d 183, 189

(3d Cir. 2003).

Accordingly,the Court finds that Plaintiff has sufficiently plead the causal connection
element of his ADA retaliation claim, amkfendant’s motion to dismiss Counbfithe FAC
will be denied.

C. COUNT V: FMLA Retaliation

Defendantlsomoves to dismiss for failure to state a cldanFMLA retaliation To
state a claim under the FMLA, plaintiff must show, “that (1) he [or she] took an FMLA leave,
(2) he [or she] suffered an adverse employment decision, and (3) the adverse dession w

causally related to his [or her] leav€alero v. Cardone Indus., Inc., No. CIV.A. 11-3192, 2012

WL 2547356, at *6 (E.D. Pa. June 29, 2012) (Baylson, J.) (citing Conoshenti v. Pub. Serv. Elec.

& Gas Co, 364 F.3d 135, 146 (3d Cir. 2004) holdmgdfied by Erdman v. Nationwide Ins.

Co., 582 F.3d 500 (3d Cir. 2009)pefendantargues Plaintiff failed to allege fadtsat showhe
was an “eligible employee” pursuant to the FMI(Bef.’s Mot. & 15),and failed to allege a
causal connectioexistedbetween his request for FMLA leavedahis termination. Id.).

First, it is beyond dispute thBtaintiff was an “eligible employee” under the FMLA

because he was granted FMLA leaYEAC { 20) seealsoCalerg 2012 WL 2547356, at *6

(“An “eligible employee” under the FMLA is entitldo leave, if he or she hasarious health

condition that makes [him or her] unable to perform the functions of [his or her] pogition.”

11



As for retaliation, the anadysfor FMLA retaliation is identical to that fgkDA
retaliation,seesupra IV.B, and applies with equal force here.

Accordingly, Plaintiff has adequately alleged an FMLA retaliation cfaim.

D. COUNT VI: Wrongful Discharge

Finally, Defendant moves to dismiss Plaintiff’'s wrongful discharge claivhile
Pennsylvaniaisuallydoes not recognize a cause of action for the wrongful discb&ageat
will employee,it recognizes two exceptions: (1) where the discharge violates clear mandates of
public policy,or (2) where the discharge is intended specifically to cause haohey v.

Presbyterian Ministerd=und, 749 F. Supp. 109, 111 (E.D. Pa. Sept. 17, 8Bid)g Geary v.

U. S. Steel Corp., 456 Pa. 171, 177, 319 A.2d 174, 177 (19&4)plaintiff notes, ourts in this

District have found that—notwithstanding the fact that the public policy exceptiamaisawv
one—the public policy exceptiaran extend to protect employees who have been terminated
after expressing amtent to file workers’ compensation claims, in addition to those employees

who actually have filed workers’ compensation claiBeeSmith v. R.R. Donnelley & Sons

Co., 10ev-1417, 2011 WL 4346340, at *4-6 (E.D. Pa. Sept. 16, 2011) (discuBsimtpsylvania
Supreme Court precedent, and finding that the public policy excefaeEsextentb instances
where “injured employees who have expressed their intent to pursue workers coimpensat
claims” and noting that “this conclusion aligns with the public policy and is in keapihdhe

narrow interpretation of this exception to thendit-employment doctrine.”).

4 The Court finds that Plaintiff has also adequately stated a claim for retalistiter the

PHRA (Count IV) because the analyses are identical.S8egod v. Philadelphia Gas Works,
209 F. Supp. 2d 443, 451 (E.D. Pa. Mar. 29, 2082, 57 Fed. App’x 68 (3d Cir. 2003)
(holding that retaliation claims under the FMLA and PHRA are analyzed undemtiege s
framework).

12



Defendant arguefiowever, thaPlaintiff's wrongful discharge claim failsecause
Plaintiff did not actuallyfile a worker’'s compensation claim, B temination did not follow
“protected activity” and therefore could not violate public policy. (Def.’s Muot.7a

Plaintiff contendghat his allegations are sufficient to state a claim for wrongful
discharge based on a public policy exception, uR@ansylvania lanbecause when he arrived
at the emergency room, he notified hospital personnel that his injury was worll ezldtéhey
subsequently completed a Worker's Compensation Injury Report. (FAC | 17; pp.isad14).
Additionally, Plaintiff allegedthatafter he left the hospitahealsoinformed Kriegher,
Trivuiano, and Durharthat (1) he hadnotified hospital personnéhat hisinjury was work
related, and2) heintendedo file a claim for worker’'s compensation benefi(BAC § 20 Pl.’s
Opp’n at 15).

Based on the facts alleged in the FAC regarding Plaintiff's intent to file aewsrk
compensation claim, and the reasonin@mith, 2011 WL 4346340, at *6, the Court is
adequately persuaded, at this time, that Plaintiff has alleged enough todtate for wrongful
discharge under Pennsylvania law, based on the public policy exception to gendtal at
employment laws.

V. Conclusion
For the foregoing reasorn3efendant’anotion will be GRANTED as to Counts | afid]

and DENIED as t&€ounts I, IV,V, and VI. An appropriate Order follows.

O:\Jessica.200M7-cv-1360, Worthington v. Chester Dowiveemo Re Motion to Dismiss.docx
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