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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

AIMEE DAVIS

Plaintiff,

X CIVIL ACTION
V. : No. 17-1381

CITY OF PHILADELPHIA, et al.

Defendans.
McHUGH, J. January 5, 2018

MEMORANDUM

Like all people who have not been found guilty of a crime tpaédetainees have a
constitutional right to be free from punishment. This case concerns one facetrightha
detainees’ right to adequate medical care, as guaranteed by the Fourteendimaniasn
substantive due process claus@llowing an auto accident in which Plaintiff Aimee Davis broke
her wrist, Philadelphia police arrested her and transported her to the hd3laitaliff was
discharged with instructions from Emergency Room personnel that she needed urgé¢iohatte
from anorthopedic specialistPlaintiff remained in custody for six weeksfore she receivatie
recommended care, and by the time surgery was ultimately perfoameaiunion of the bones
allegedly prevented a successful outcorBbe contends thahe ispermanently disfigured as a
result, and brings claims under 42 U.S.C. § 1983 against the City of Philadelphia,dRiversi
Correctional Facilitis medical provider anthedical staff, and several police officeShe also
brings medical malpractice claims against Riverside’s individual medical staffers.

Motions to Dsmiss byDefendants City of Philadelphia and Dr. Jonathan Cainen
pending. BecausePlaintiff has pld facts suffieent to support an inference that the inadequate

medical care she received amounted to punishment under the Fourteenth Amendnieti@sel
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such deprivation could potentially béributed to the City undéionell, | deny the City’s
Motion, except as to claims based vicarious liabiliy. SeeMonell v. Deft of Soc. Servs. of New
York 436 U.S. 658, 691-95 (1978)likewise denyDr. Cohen’s Motiorbecause Plaintiff has
stated claims against him for direct § 1983 liability and medical nactipe!
l. Factual Allegations

Plaintiff's relevantfactual allegationsseparated from her legal conclusions tak&n as
true, are as followsPlaintiff broke her wrista left distal radiudracture in a caraccident on
October 16, 2015. In connection with the accident, Philadelphia police arrestedfRahtdok
herto the hospital foemergencyreatment. Hospital staff determined that wrist bonesvere
displaced and needed to be realigned, but their two attempts to align the bones wesssiitsucc
Thehospital informedPlaintiff andthe arresting officeran{ whose custody she remaindidat the
fracture wasunstable” andin need of surgical repair, and that sieeded to see an orthopedic
specialist within two day$=AC Y 25-27.Thenext day, October 17th, thespitalreleased
Plaintiff and gave her discharge documentation tgtiliee officers.

From the hospital, policeansported Plaintiffo Riverside Caectional Facility, where

medical staff, includindr. Jonathan Coherpnducted a medical intake screening as part of her

! Plaintiff Aimee Davis originally filed this case against Defendant City da8lphia [“the City”] and

several other entities in the Middle Dist of Pennsylvania. From there, Judge Brann severed the case and
transferred Plaintiff’'s claim against the City to this distf8#e generaldECF No. 1 (the original record

from the Middle District, including Plaintiff's original Complaint (ECF Nil), the City’s Motion to

Sever (ECF No.-15), and Judge Brann's Memorandum (ECF No. 1-18)). Shortly after the trdnsfer
dismissed Plaintiff'sComplaint against the City as “patently inadequate” without prejudicefite. Order,

ECF No. 4. She did so, adding several individual defendants (including movant Dr),Gaven

professional negligence claims, and pages of factual allegafiedsirst Am. Compl. ECF No. 5

[hereinafter “FAC”]

2 Plaintiff did not specify whether she left the hospital with anything toliglair protect her wrist, such
as a splint or sling.



initial processing. Plaintiff alleges that the police officers didt relay her urgent need for
specialistcare to Riverside staff or take any other action to ensure she received the specialis
treatment they knew she needed for her injured WtASC 1 32—34. Riverside’s health intake
procesgequiredPlaintiff to completean Intake Screening Questionnaire [hereinafter the “Intake
Form”] that asked whether she had any “life threatening meprodlems” but did not ask ghe
had a sedus (but not lifethreatening) medical neextif she had been prescribed any medical
treatmentpr requesta description of her current conditions. FAC | 36.

Fromthe time ofherarrival at Riverside on Octoberth#o her transfer to another
correctionafacility (SCI Muncy)on October 2@d, Plaintiff complained to D Cohen and other
Riverside medical staff of her “significant and unbearable pain and swellingépadtedly asked
to see a specialist for her fracture, as the hospital had instrE&€d] 6768. Plaintiff received
over-the-counter pain medicatidiMotrin, only”), but was not allowed to see a speciakstC
68. On October ZF—Plaintiff’s fifth day at Riverside and ortkay before her transfer &CI
Muncy—Dr. Cohen noted in a progress report that Plaintiff had been told to consult an orthopedic
surgeon and, in the “treatment” section of the report, he wrote “refer to temple ditscp&he
next day, sometime after the decision to transfer Plaintiff to SCI Muncy tareleer actual
transfer, Dr. Cohen “ordered array” of herwrist. FAC 11 44-45. But neither the x-ray nor the
Temple Orthopedics referral happened, and Ritwmas transferred to SCI Mundgter that day.

Dr. Cohen completed a summary “in connection with” Plaintiff's transfer taV&@cy

[hereinafter thé Transfer Summary’JFAC 47. Like thelntake Form, the TansferSummary

% Dr. Cohen worked for Riverside’s “ABC Corpg’fictional name Plaintifised to describe the
“governmental entity and/or private contractor retained by the City™pinavides healthcare to inmates in
the Philadelphia Prison System.” FAC { 13. Defendants have since disclosaidtitf Bhd the Court that
the health providr is Corizon Health (formerly known as Prison Health Services). Ffiagictunsel
assured the Court that she would promptly substitute the parties arldasgeto amend Plaintiff's
Complaint to reflect the health provider’s identity.
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did not include questions about whetRédaintiff had serious medical needs or had been prescribe
medical treatment that she had not yet receidedThe Transfer Summary askedhether

Plaintiff hadany recent hospitalizations aridhere wereany casults pending, but in response to
both questions, Dr. Cohen (or another Riversndelical staffer) incorrectly answered “n&AC

19 49-50. Riverside medical staff wrotédower bunk & tier left arm fx” in the comments section,
presumably identifying Plaintiff’s fracture and that she should be assagbetiom bunk at her
destination facility FAC 1 51. Nowhere did Dr. Cohen indicate tRktintiff's fracture was
unstable, awaiting surgery, or that Plaintiff was “already days ovetdie seen by apecialist

and have surgeryd. Dr. Cohen and the medical staffers did not d&lathtiff's medical
records—either from Riverside or the hospital—on to SCI Muficy.

After Plaintiff's transfer to SCI Muncy with nothing in higansfer record® indicateher
urgent need fospecialistcare shecontinued to complain of severe pain and swelling and to
request the surgery she needédwvas not until November 24that Plaintiff was finally allowed
to see a surgeennearly six weeks after her discharge from the hospithé specialist
recommended surgery, which Plaintiff underwent six days I&gtthen her wrist had begun to
healin an in improper positiorwhich “complicat[ed] the surgery and worsen[ed] her recovery.”
FAC 1 73. Plaintiff then underwent a second surgery and received continuing orthopedic

supervision and physical therapy. Plaintiff is now left with “serious andgresnt damage to her

* Plaintiff does not specify when and how Riverside medical staff gained cohtret hospital records.
SeeFAC 1 60. In fact, her allegation that Riverside’s medical staff “failed w sepies of the medical
records in their possession to the receiving institutiaiyuding . . . the [hospital] records,” FAC { 60,
seems at odds with her allegation that the police officers who transportedméehe hospital to Riverside
“failed to provide [Riverside] staff . . . with the necessary paperwork fthe hospital] fp] explain the
severity of Plaintiff's conditions and needs,” FAC { 33. But in accordarnbemyi duty to “construe [the]
allegations in the light most favorable to the plaintiff,” | consider thisgadions alternative theories on
the fate of Plaintifs hospital recordsSeePinker v. Roche Holdings L{d292 F.3d 361, 374 n.7 (3d Cir.
2002);see also Bell Atl. Corp. v. TwompB50 U.S. 544, 584 (2007) (explaining that the Federal Rules of
Civil Procedure require a “favorable reading” of the plaintiff's comp)ail thus read Plaintiff's
Complaint to allege thatitherthe police failed to deliver her hospital records to Riverside or, if tliey d
Riverside failed to forward those hospital records to SCI Muncy uponiHigittansfer.
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left wrist,” including pain, swelling, and loss of strength and motion as a result of being denied
treatment while at Riverside.
lI.  Plaintiff's Claims and Defendants’ Motions to Dismiss

Based on these factual allegations, Plaimkfiv brings 42 U.S.C. 8§ 19&3aimsagainst
the City of PhiladelphianderMonell, direct § 1983 claims against Dr. Cohen and all other
individual defendants, arstate law medical malpractice claims against Dr. Cohen arattibe
medical professional defendants.

Although Plaintiffsnew Gmplaintincludes detailed factual allegations sufficient to put
Defendants on notice as to her claims, the organization of her Counts is confouridingff’'s
Count | is titled “Deliberate Indifference to Plaintiffs’ [sic] Fourteenth Adent Rights’and
purports to apply to all defendantSount Il is titled “Monell Claim” anchameghe City and
Riverside’s medical provider. However, Plaintiff attributes conduct to ityarCthe form of a
Monell claim (through‘policy, practice, or customéllegdions) throughout Counts | ard |
thereforeconstrue all of Plaintiff’'s “policy, practice, or custom” allegations agjdime Cityas the
collective basis for hdvionell claim, regardless dheirlocation in her Complainihether under
Count | orll). To the extent that Plaintif Count lattemptgagain)to hold the City vicariously
liable for the actions of the individual police officersRiverside’smedical staff, it is dismissed
as to the City with prejudice.

Beyond thatPlaintiff’s Complaintallegesthatthe City violated heFourteenth

Amendment rights in the following ways:

®In my May 7, 2017 Order (ECF No. 4) dismissing Plaintiff's original Complaint (ECF No.withput
prejudice, | explained that “Plaintiff's Complailwtas] patently inadequate to set forth a viable claim for
liability under 42 U.S.C. § 1983. iamdd] only the City of Philadelphia, and no individual actors who
were involved in making decisions concerning Plaintiff's medical clgpite the fact that there is no
vicarious liability under 81983.” Count | of Plaintiff's new Complainontinues to assectaims against
the City that are ndflonell claims, which | deem to be impermissible vicarious liability claifee
Monell,436 U.Sat692.



e The City has a “practice, policy, or custom” under which police officers vamsport
people with seriousedical problers todetention facilitiesare not required or trained to
relay perthent medical information tmedial staff at the receivinfacility. FAC 1 31,
110.

e The City has a “policy, practice, asdstom” of allowing its prison medical provider to
use a medical Intake Screening Quastiaire thats “insufficient on its facgin that it fails
to ask if the person has a serious (fitathreatening) medical need, whether she has been
prescribedcanymedical treatmerdghe hasot yet received, anfdr adescriptionof her
medical conditions=AC 1 35-36, 104.

e The City has likewise “deliberately chosen” to use a Transfer Summary imnstapthat
fails to ask “whether the prisoner has a serious medical need” or “whetheistire lpas
been prescribed medical tteeent that she has not yet receiv8dAC 48 This choice,
Plaintiff argues, “minimizefreporting of] serious medical conditions to receiving
institutions at the time of transfers by omitting relevant information CMALO5, and
amounts to a “practice, policy, or custom’pbviding “such little medical information”
about an inmate who is being transferred that the receiving facility musstigly on its
own intake assessment.” FA@ %8, 61’
The City made each of thesecdgons, Plaintiff allegesto avoid the burden andesessary
expenses” of providingealth care to detaineesth serious medical problem3hat is, Plaintiff
claims the City has decided not to ask about or docudetainees’ reports @erious, norie-
threatening medical problentsorder to avoid the inevitabxpense of treatmetfif those
guesions are answered affirmativéhras they would have bedrere FAC 1148, 62.

As to Dr. Cohen, Plaintiff alleges that he violated her Fourteenth Amendigiets? when

he:

®| note that the latter-Plaintiff's assertion that the Transfer Summary failed to ask dbeatment that
hadbeen prescribed but not yet receivatiust be narrowed by Plaintiff's factual allegation that the
Transfer Summary included a question as to “whether there were any consditg j&eeFAC 9 50.
Presumably, the Transfer Summary’s question about pending consults woulé sapter, but not all, of
the “prescribed medical treatment . . . not yet receiveeerAC 1 4748.

"1 assume that Plaintiff's paragraph 112, which alleges a failure to hie pfficers on the proper use of
force and deadlforce, was included in error as there are no allegations suppori§epRAC T 112.

® Plaintiff claims that each of these actions demonstrated deliberate intitferthe relevant standard for
claims brought by prisoners alleging inadequate medical care under the Eiginldrent. The
conceptual relationship between protections under the Eighth and Fourteesidments is discussed
below.



e Failed to have her seen by a specialist while she was at Rivéiaidd] 53;
e Failed to order an xay until after she was set to be transferred to SCI MUP&¢ 54;

e Ignored her “continuous complaints” of pain, swelling, and need fwialst treatment
and surgeryFAC 187-88, 91, and, to the extent that Dr. Cohen took any action to
address her serious medical needs, he delayed in so doing,” FAC { 91, daaisby her
needless suffering and “a significantly worse recoyvefrAC 1189-90;

e Provided false, misleading, or incompletedicalinformation to SCI Muncy, FAC { 53,
including by failing to notify SCI Muncy that Plaintiff had recently been hokpetd, FAC
1 55, or hat “a consult with awmrthopedic surgeon was pendingAC { 56.

Plaintiff alleges that DrCohen, like the City, did so in order to avoid the costs and burdens

of sending Plaintiff from Riverside to a specialist and getting her surgicah#atiwhile she was

at RiversideFAC | 7Q

Defendants City of Philadelphia and Dr. Cohen now move separately under Rule 12(b)(6)

to dismiss Plaintiff's claims against therihe City, moving only on its own behalf (not ftg
individual employees) argues that Plaintiffonell claim must fail because Plaintiff pleads “no
facts” supporting municipal liability under § 1983, including how or when the policiasstoros
were implemented or whiamunicipal policymakes) wereresponsible for thenbef. City’s Mot.
Dismiss6-8, ECF No. 18 [hereinaftéCity’s MTD”] . The City also argues that Plaintiff's
failure-to-train theorymust fail because she does not describe “a single instance of prior
misconduct” by police or correctional officers and does not “specifically pleadheiCity’s]
training programs . . . are inadequatgity’s MTD 9.

In Dr. Cohen’s Motion, henistakenly treats Plaintiff's Fourteenth Amendment
constitutional claim against him as an Eighth Amendment claim, and argues thad pheih@
facts showing that he was deliberately indifferent to her medical neetisCohen’s Mot.
Dismiss3, ECF No. 7Thereinafter “Cohen’s MTD’] He asserts that he “exercised his

professional judgment” and “treated Plaintiff by ordering aayand referring her for an



orthopedic evaluationfd. at 4. Without directladdressing Plaintiff's claim th&ae unduly
delayed her treatmerdy. Cohen notes that “there is no allegation {hat had the ability to do
any more than make the referral and order thayX whenPlaintiff was at RiversideSee idat 4
n.2. In his opposition to Plaintiff's medical malpractickaim against him, Dr. Cohen argubat
Plaintiff has not alleged that he breached the standard ofidaa¢.7. He claims that Plaintiff's
allegations—that he failed to treat her or order surgery “in a timely manner” and failedpenby
respond to her complaints of pain and for appropriate care=directly contradicted” by
Plaintiff's allegations that Dr. Cohen “told her to see an orthopedic sutgedrreferred her to
TempleOrthopedics.’ld. at 7 (referencingrAC | 44).
lll. Standard of Review

These motions are governed by the vesliablished standards governing the application of
Rule 12(h(6), as amplified byrowler v. UPMC Shadysid&78 F.3d 203, 210 (3d Cir. 2009).
V. Analysis

To statea § 1983 claimDavismust allege facts showing that Defendaatstéd under the
color of state law and denied [her] a federally protected constitutiostdtatory right."See
Angelico v. Lehigh Valley Hosd.84 F.3d 268, 277 (3d Cir. 1999). For purposes of the pending

motions, neither Defendant disputes that Plaintiff adequately alleged éneyasting under color

° On this point, it is clear to me that Dr. Cohen misreads Plaintiff's camplRlaintiff writes: [Dr.]

Cohen’s progress reports reflect that Plaintiff reported that shé¢oleato go to an orthopedic surgeon, and
under ‘treatment’ Defendant Cohen wrote ‘refer to temple orthopédiReading this plain language in

the context of Plaintiff's full complainit is clear me that Plaintiff is alleging that she told Dr. Cohen that
she had been tololy hospital stafthat she must see an orthopedic surgeon. Dr. Cohen apparently reads
this same sentence to mean thahineselftold Plaintiff she needed to see @ithopedic surgeerand that
she then reported that (back) to him, and he then noted her “report” in his progfees | find Dr.

Cohen’s reading nonsensical in that it ignores the phrase’s plain meaniitgy @rdext in the Complaint
(which is replete with allegations that Plaintiff told Riverside dtat the hospitahstructedcher to see a
specialist immediately). Perhaps most importantly, it ignores thigyregprison, where a doctor’s
recommendation to a detainee that she see a specialist has no effect, since detairedgle &we un
coordinate their own care and are, as a matter of law, completefyt wigheir prison doctors to arrange
for it. See Estelle v. Gamblé29 U.S. 97, 103 (1976) (“An inmate must rely on prison authoritieedb t

his medical needs; if the authorities fail to do so, those needs will nattg. m
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of state law. | therefore analyze only whetR&intiff identified a constitutional right, and
plausibly alleged that Defendants denied her that right.

A. The Gnstitutional Right and its Level of Protection

The first step in evaluating®1983 claim is to “identify the exact contours of the
underlying right” in order to determine whether the plaintiff has allegeg@vad&on of any
constitutional rightNatale v. Camden Cty. Corr. Faciljt§18 F.3d 575, 581 (3d Cir. 2003)
(quotingCty. of Sacramento v. LewiS23 U.S. 833, 841 n.5 (1998)). Plaintiff's Complaint
certainlyidentifies a constitutional righther Fourteenth Amendment substantive due psoces
right to be free from punishment, as someone not adjudicated. gDéspitethe partiesearly
confusion on this point, thegre now inagreenent™® | will neverthéessdiscuss the nature of the
right at issue in ordetio resolvewhatever ambiguity may remaim the Defendants’ briefs, and to
define the legal standard controlling this case.

When Plaintiff was at Riverside, she was atpia detainee—a person confined to a
correctional facility “prior to a determination of [he&ilt or innocence.See Bell v. Wolfisi41
U.S. 520, 523 (1979). Under the substantive due process clause of the Fourteenth Amendment,
subjecting prerial detaineestd any form of punishment at all is an unconstitutional deprivation
of their liberty” Id. at 579-80. The Third Circuit has recognized that inadequate conditions of

confinement, including deprivation of necessary medical care, are one form dfrpants

1% plaintiff's original Complaint identified an Eighth Amendment right toriee from cruel and unusual
punishment. ECF No. 1-1After | dismissed that Complaint waibut prejudice for various inadequacies,
she filed an Amended Complaint identifying her substantive daeeps rights under the Fourteenth
AmendmentSeeFAC 1120 (beginning Plaintiff's Count I), 109The City's pendingnotion does not
characterize the right at all, but Dr. Cohen’s Motion and the parties$’Ruoile 26(f) report, ECF No. 20,
repeatedly refer to prisoners’ Eighth Amendment right to be free froeh and unusual punishment. All
counsel agred at the prelimary pretrialconference that, because Plaintiff was atpet detainee at all
relevant times, the right at issue here derives from the Fourteenth, ratnéngtEighth, Amendment.



impermissibleunder the Fourteenth AmendmeNatale 318 F.3dat 583 (recognizing are-trial
detainee’s right to adequate medical care under the Fourteenth Amentiment)

Nearly four decades ago, the Supreme Court héldatiishthat “[ijn evaluating the
conditions or restrictions of pretrial detention . . . the proper inquiry is whether thosgarendi
amount to punishmerf the detainee 441 U.S. at 535. Although there is some disagreement
among the Circuit$ over the scope of detainees’ right to be free from punishmsmesifically,
how the Eighth Amendment deliberate indifference stanfiland Estell€” interactswith Wolfish
in claims bydetaineegor inadequate medical treatmenthe law in this circuits well-settled™*

The Third Circuit has drawa clear distinction betweehe controlling standards undée Eighth

and Fourteenth Amendments, holding thpaetrial detainees are entitled to greater constitutional
protection than that provided by the Eighth Amendméd#tibbard v. Taylor399 F.3d 150, 167
n.23 (3d Cir. 2005)“[O]ur analysis is consistent witiWolfishs] distinction between pretrial
detainees’ protection frompunishment’ under the Fourteenth Amendment, on the one hand, and
convicted inmates’ protection from punishment that is ‘cruel and unusual’ under thie Eight
Amendment, on the other.”)lThe HubbardCourtmade clear thathe Eighth Amendment’s
deliberate indifference standard is relevant to claims by pretrial detainegHémaluse it

establishgs] a floor.” Id. at 165—67. Natalehad already recognized that the Fourteenth

! See alsdviontgomery v. Rayl45 F. App’x 738, 739 (3d Cir. 20pgholding that a federal piteial
detainee’s claim for inadequate treatment is properly analyzed undeftth&rhendment’'s Due Process
to determine if immounts to punishment).

2 For a thorough summary of the circuit split, 8svid C. Gorlin Evaluating Punishment in Purgatory:
The Need to Separate Pretrial Detainees’ Conditioh€onfinement Claims from Inadequate Eighth
Amendment Analysi€08 Mich. L. Rev. 417, 421 (2009).

%1n Estellg the Supreme Court held that “deliberate indifference to seriouisaheeeds of prisoners”
constitutes cruel and unusual punishment under the Eighth Amendment. 429 U.S. at 104.

' Despite this clarity, Plaintiff has failed at every step to accuraesgribe the contours of the right,
conflating it entirelywith prisoners’ Eighth Amendment rights.
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Amendment guaranteed detainees adequate medical care, and a gran&hafd Circuit,albeit in
a nonprecedentiabpinion, had no hesitation in applyiftybbard’sprecepts ta@laims such as
this:
While the due process rights of a pried detainee arat leastas great as the Eighth
Amendment protectioravailableto a cowicted prisoner, the proper standéod
examining such claims is the standard set fortBalh v. Wolfish; i.e., whether the
conditions ofconfinemen{or here, inadequate medical treatment) anmexiat
punishment prior to an adjudication of guilt.
SeeRay, 145 F. App’xat 740(citations and brackets omitted) (emphasis in original).
Of coursejn cases like thisthere will rarely be an expressed intent to puniSeé
Mestre v. WagnemNo. 11-cv-2191, 2012 WL 299652, at *3—4 (E.D. Pa. Feb. 1, 2012) (Savage,
J.). So to determine whémadequate medical treatment amountpunishmentgourts in the
Third Circuit engage in a twstep testdistilled [from] Wolfishs teachings Hubbard 399 F.3d
at 159. First, the court must ask whethiétre complained of conditions serve “any legitimate
purpose.ld. If so, the court mustext determine whether the conditions are “raity related”
to that purposdd. The second step considers whether the conditions cause the detainee to endure
such “genuine hardship” that the conditions are “excessive in relation to the puiggigas@to

them.”ld. at 159-6(Qciting Union Qy. Jail Inmates v. DiBuon@,13 F.2d 984 (3d Cir. 1983)).

B. Section 1983 Theories Supported by Plaintiff's Factual Allegations

Although notartfully pled, Plantiff's Complaintalleges facts sufficient to support an
inference thashe was denied her Fourteenth Amendment right to be free from punisfiraexit,

that the denial is attributable to the City and Dr. Cohen.

!5 Although there is also precedent supporting Plaintiff's allegation téfridants’ conduct amounted to
deliberate indifference, my conclusion that she has adequately set out arodkgr the more protective
Fourteenth Amendment standard obvidkesneed to analyze her claims under the less protective Eighth
Amendment.

11



1. Plaintiff's Monell Claim Against the City

The City urges that it should be dismissed from this case because Plainigff‘Ehanply
parrots the legal standard for municipal liability under § 1983 without pleadingippgrsing
facts.” City's MTD 6. | disagreeA fair reading ofPlaintiff's Compaint showsthather factual
allegations, if true, describe an unconstitutionally puniteadity at Riversideéhatcould only
result from choices by the City’s policymakesge City of Canton v. Har(igd89 U.S. 378, 389
(1989).

First, Plaintiff makes detailed factual allegati@ugpporting her claim that skeas
deprived of her Fourteenth Amendment right. 8lteges that, despiexplicit hospital
instructions and her own, repeated requests to Riverside staff, she went witkeotlyurgeded
surgery, endured severe pain, and now has a permanently injured wrist as &hesaltributes
this toinadequate intake procedusRiversiddhat failto ensure timeensitive medical
information is relayed by transport police torftline medical staffand from frontline staff tan
appropriatenedical staffewith power to act on it.These alleged practices are not rationally
related to the City’s otherwise legitimate goal of cost savings, bedapswation of required
medicalcare would be unconstitutionaflgxcessive in relation” to that go@eeHubbard 399
F.3d at 159-6Kenney v. Montgomery CiyNo. 13-cv-2590, 2013 WL 5356862, at *7 (E.D. Pa.
Sept. 25, 2013) (DuBois, Jdenyingamotion to dismiss bthe ounty and its prison health
contractor because the plaintiff's allegations, although “sparse,” adegset@yt a claim of “a
problematic practice or policy . of denying medical care for cost savings reasons.”).

Having determined that Plaintiff adeately alleges a deprivation of her Fourteenth

Amendment right to be free from punishment, | must next determine if the allegeattsndu
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fairly attributable to the CitynderMonell.*® | conclude thattte deprivatiorPlaintiff describes is
plausiblyattributable to the Citgs a policyjunder severatelatedMonell theories, includings(1)

an affirmativepolicy (embodied inthe City’sextraordinarily narrowntake Form), seeFAC 1136,
104;(2) the failure to establish and implemarnolicy totimely address the serious medical needs
of people detained at RiversidmeFAC 1136, 58, 104and(3) a failure to train police officer®
convey pertinent medical information to the receiving faciiggeFAC §110. Upcoming

discovery will test Plaintiff's allegations against evidence and reveal ettt reality at

Riverside is as Plaintiff describeSeePhillips, 515 F.3d at 234.

First, Plaintiffcanshowthat the Cityis “actually responsible” for violatmnher Fourteenth
Amendment right if shelentifiesan affirmativemunicipalpolicy and allegefacts showing that
the “act complainedf is simply an implementation of that policyseeBd. of Cty. CommsS of
Bryan Cty. v. Brown520 U.S. 397, 417 (199 &ee &so City of Canton v. Harris489 U.S. 378,
389 (1989) (explaining that, for 8§ 1983 purposes, a municipal “policy” must reflect a ftdé&ibe
or “conscious” choice by a municipalityPlaintiff has adequately alleged that the City’s Intake
Form amounts to an affirmative policy, pursuant to which Riverside staff conductead@ouate
initial health screening of Plaintiff when she first arrivéde, e.gRodriguez v. City of
Philadelphig No. 14¢ev-7362, 2015 WL 4461785, at *4 (E.D. Pa. July 21, 2@déhyng a

motion to dismiss whernglaintiff detainee alleged that his broken wrist healed incorrectly in a

'®] do not read the City’s Motion to challenge causation. To the extdrit thees,| conclude that
Plaintiff's Complaint adequately alleges that the City’s delay imatig her to access required treatment
plausibly resulted in the pain, improper healing, and continuing functiongtionis of Plaintiff's wrist.
See, e.gNatale 318 F.3d at 585 (holding at the summary judgment stage that “[t]he failutalitiss . .
. a policy [to address the immediate medication needs of inmates with serioualroedditions] is a
particularly glaring omission in a program of medical cpkaeasonable jury] could . . . infer that the
failure to establish a more responsive policy caused the specific constitwiimation of which the
[Plaintiff detainee] complain[s],e., the failure to administer insulin . . . in a timely fashipn.
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splint, despite hospital instructions and his repeated requests to Corizon foetegtich pain
medication, because the Philadelphia Prison System had a policy against aflaxgimgsts).

TheCity is correct thatunderMcTernan v. City of YorkPlaintiff must allege conduct by a
municipal policymaketo support her claim for nmicipal liability. See564 F.3d 636, 659 (3d Cir.
2009). In McTernan the Third Circuit affirmed the lower court’s dismissabafabortion-
protestormplaintiff’s claim where the plaintiff “simply paraphrased 8§ 1983,” stating that “[a]ll of
the acts of the Defendants . . . were conducted under color oflthwJnlike thelegal
conclusiongejected by thé&icTernanCourt, Plaintiff's factual allegationtere specifyhe
contentof Riverside’s printed Intake Form, its routine lgeRiverside medical staih the intake
process, and its effect dHaintiff's access to treatemt while at RiversideThe City’s suggestion
that a printed intake form is not the result of a deliberate choice by a munwhpghpaker is not
supportable or persuasiv@eeCity's MTD 7-8.'

SecondPlaintiff has allegediacts that suppoenothey related theory of liability:ithat the
City failed to develop and implement policies and procedures necessary toaslesjuate intake
assessments and timely medical assistance to deteéfeme®.gNatale 318 F.3d at 584In
Natale a diabetic prdrial detainee brought a § 1983 claim against the county and Prison Health
Services for failing t@dminister insulin during his first 72 hours of detention. 318 F.3d at 584.

Natale pledMonell liability based on the county’s “failure to establish a policy to address the

" Moreover, several courts in this circuit, recognizifgnell plaintiffs’ lack of access to municipal policy
information at this early stage, have held that plaintiffs are goined “to plead with special particularity
the exact policies and practidiat were in place, prior to taking any discovery into the alleged policies,
[or] explain exactly how these precisely alleged policies caused oitxedatt to [their] injuries.’Kenney
2013 WL 5356862, at *7 (listing caseb)asty v. Cty. of Montgomerio. 12cv-4335, 2014 WL 830282,
at *4 (E.D. Pa. Mar. 4, 2014) (Surrick, J.) (holding the same where a pdetidghee alleged that his
requests for urgent medical care were “ignored, delayed, or denged’ of four cases in this district that
have citedKenneyfor the foregoing pleading proposition).
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medication needs of inmates during the first 72 hours of incarceration.” The Coud denie
summary judgment, reasoning that

[T]here is no evidence that [Prison Health Senjibasl an affirmative policy or

custom that prevented its employees from inquiring into the frequency with which

Natale required insulin. There is, however, evidence that PHS turned a blind eye to

an obviously inadequate practice that was likely to resuhe violation of

constitutional rights. . . there was no policy ensuring that an inmate [in] need of

medication for a serious medical condition would be given that medication during

the first 72 hours of incarceration.

Here, as iNatale there isno allegation that the City or its health provider had a rule
prohibiting its intake staff (or its physicians) from asking about arrivinginke¢s’ serious medical
needsor recent hospitalizations, or against responding to detainees’ urgent requests.for ¢
Rather Plaintiff allegesthat the City chose not tolkathese basic medical questioria a major
city with large numbers of people entering detention centers every day, this givegeise to an
inferencethat the City could have “turned a blind eye to an obviously inadequate praStee.”
id.; Hasty, 2014 WL 830282, at *4 (holding that a greal detainee’s factual allegations “clearly
support a plausible claim for relief under the theory that [the county] failetbj and
implementpolicies and procedures necessaryrtsuee timely medical assistaricekenney 2013
WL 5356862, at *7 (denying motion to dismiss where plaintiff alleged that the countisand i
prison health provider “failed to develop and implenaoiicies, practicesand procedures . . .
that would ensure inmates received apprépriare and necessary referralsge alsdnmates of
Occoquan v. Barry717 F. Supp. 854, 867 (D.D.C. 1989p€fendants have failed to develop a
reliable screening system for inmates entgjthe detention center] as shown by the lack of
testing for[infectious diseases]There is no follow-up system for treating chronic diseases and

inmates wait months for appointments to specialty clifjicgvVichterman v. City of Philadelphia

No. 16-cv-5796, 2017 WL 1374528, at *4 (E.D. Pa. Apr. 17, 2Q4fgre plaintiff detainee died
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of an overdose just hours after admitting at intake to heroin use, denying motion ssdismi
because“[t]he City’'s alleged failure to implement appropriate policiéeactices . . .
constitute[d] a practice or custom . . . ascribable to municipal decisa&ars”).

Third, Plaintiff has adequately pled a failttetrain theory against the City, alleging that it
failed to train its police to relagetainees’ medicahformation to detention center staffhe
Syporeme Courhas held that eity hasanunconstitutional policy when it fails to train its
employees despite an obvious need for training, and thaghailure is likely to result in an
employee making a wrordgcisionHarris, 489 U.S. at 389TheHarris Court acknowledged
that it “may seem contrary to common sense to assert that a municipality will actuallst hav
policy of not taking reasonable steps to train its emplgybes explained thatih light of the
duties assigned to specific officers or employees the need for more cerditi@ining is so
obvious, and the inadequacy so likely to result in the violation of constitutional rigkitfheh
policymakers . . . can reasonably be said to have been deliberately indifferemeedtiéd. at
390. For example, the Cousaid that because city policymakers “know to a moral certainty” that
their police officers will need to arrest fleeing felotige need to train officers on the use of deadly
force s “so obvious” that the failure to do so couaftehstitutedeliberate indifference to
constitutional rightsld. at 390 n.10.Similarly, in a major ¢y like Philadelphia, there can be no
doubt that police officers will, as part of their duties, regularly transportngetaiand prisoners)
with serious medical needs to and amtmgCity’s detention facilitiesThose detainees may be
coming from a hospital to a detention facility, or moving from one facility to anetties case
involves both scenarios. It is plausible then, that the twetdin policeto relay urgent medical
information could be “so obvious” that a failure to do so would amimudéliberate indifference.

The City insists that Plaintiff’s failuréo-train claim must faibecause she “alleges no facts
regardng prior instances of police miscondeeiused by allegedly inadequate training.” City’s
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MTD 8. Althoughit is true that'a pattern of similar constitutional violationg bntained
employees is ordinarilgecessary” to make out a faileb@train claim undeMonell, the need for
training in a given situation may be “so obvious” that failure to do so amounts to an
unconstitutional policy “even without a patteyhconstitutional violations. Thomas v.
Cumberland Cty 749 F.3d 217, 223 (3d Cir. 2014) (citiHgrris, 489 U.S. at 389 n.10). As long
as Plaintiff relies on a “single incident” theotlge City’s failureto-train liability will “depend]]
on the likelihood that the situation will recur and the predictability that an offickimlg specific
tools to handle that situation will violate citizens’ rightSée idat 223—-24. For now,laintiff's
failure-to-train claim survives thidMotion to Dismiss.Continued survivabf that claim will turn
on Plaintiff’'s abilityto show not only that policeequently fail to relaymportant medical
information to the @y’'s detenton facilities, but alsthatofficers without trainingon the issue are
likely to violate detainees’ rights by not relaying that information.

2. Plaintiff's Section 1983 Claim Against Dr. Cohen

Having found that Plaintiff adequatedgets out Monell claim against th€ity, | next
examine whether she has adequately allegedth&ohen deprived her of the same riglite+
Fourteenth Amendment right to be free from punishment as @igirdetainee at Riverside.
Returning to the twatep test fronHubbard | must determinevhether Dr. Cohen’s conduct, as
alleged by Plaintiff, served a “legitimate purpose” and, if so, whether his condsctationally
related” to that purpose, or whether the conduct was “excessive” in relatioB¢e3f9 F.3d at
159 As noted above, Plaintiff alleges that Dr. Cohen limitecaccess to medical care for the
“non-medical reason” of cost avoidancalthough cost savings a legitimate purposéconclude
that Dr. Cohen’allegedactions toward Plainfifwould notbe ratonally related to that purpose

because they caused Plaintiff to endigeriuine hardship.3ee id.
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As discussed above, Plaintiff alleges that Dr. Cohen failed to adequatelyetrgatin and
swelling during her six days at Riverside, andiespite herepeated requests to see a specialist for
surgery, as the hospital had orderatklayed Plaintiff's access to urgently neededheryby
failing to order arorthopedic consultr x-ray until Plaintiff's fifth and sixth day in custody,
respectively. Plaintiff further alleges that, upon her transfer to SCI Muncgdhenfurther
delayed her care when he omitted crumédrmationfrom herTransfer Summary that would have
indicatedto the receiving facility her urgent need feratment Plaintiff claims that Dr. Cohen
not only failed to include important information in the Transfer Summary, but alsor@aswe
guestions incorrectly that would have signaled Plaintiff's need for tiogea,i.e. about recent
hospitalizations and pending consults. These allegations, if true, would certairbebsiee in
relation to a legitimate goal of saving mon8geKenney 2013 WL 5356862, at *5 (holding that
plaintiff had adequately pled altteerate indifference claim-a more demanding standard than
Plaintiff Davis faces here-where plaintiff alleged thahe prison doctor made decisions about
plaintiff’'s care because the doctor was “financially motivated not to olidgnostic testing and/or
refer patients for outside treatmentSe alsdHasty, 2014 WL 830282, at *8 (denying defendant
doctor’s motion to dismiss where plaintiff detainee alleged that the dogtwmréad and denied
Plaintiff's repeated requests for medical assistance” andi failestablish a medical referral
system “capable of providing immediate care to an inmate with an emergenicgimed
condition”).

| am not persuaded by Dr. Cohen’s resporthat he “exrcised his medicg@hdgment and
treated Plaintiff by ordering anray and referring her for an orthopedic evaluation.” Cohen’s
MTD 4. This fails to address Plaintiff’'s claiof delay At their core her allegationgertain to
timeliness—that when Dr. Cohen finally responded to her request for surgery byrayderi
consult, it was too late. dgarding the allegedly inaccurate and incompletasferSummary, Dr.
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Cohen simply counters that he “completed the required summary paperigdorkd the extent
that this raises a factual dispute, | must take Plaintiff's version of the fattgeas

The remainder of Dr. Cohen’s opposition focuses on thieedate indifference standard,
which, underHubbard is merely thdloor of my inquiry hereSeeCohen’s MTD 3. Dr. Cohen
cites three scenarios where courts have found deliberate indiffen@heee a prison official “(1)
knows of a prisoner’s need for medical treatment but intentionally refuses to ptoy@elelays
necessary medical treatment based naramedical reason; or (3) prevents a prisoner from
receiving needed or recommended treatmédt.dt3 (citing Rouse v. Plantierl82 F.3d 192, 197
(3d Cir. 1999)). Having already found that Plaintiff's allegations against Dr.iJulke out a
plausible claim under the Fourteenth Amendment, | need not analyze them undghthe E
Amendment’s deliberate indifference standard. | note, however, that seawsgalsuggest that her
allegationsvould satisfy the deliberate indifference standard, as $eée.g, White v.
Napoleon 897 F.2d 103, 110 (3d Cir. 199@rison doctor’s defiance of “explicit medical
instructions,” including from a hospital, is deliberate indifference when it sasulserious and
obvious injuries”);Brown v. Farrel| No. 16€v-3097, 2017 WL 1243155, at *3 (E.D. Pa. Mar. 30,
2017) (denying doctor’'s motion to dismiss where plaintiff prisoner alleged thabhiplaintof
pain were “blatantly ignored” and listing cases likewise finding that iggqrain complaints
amounts to delierate indifference)Scantling v. VaughmNo. 03¢v-0067, 2004 WL 306126, at
*7-8 (E.D. Pa. Feb. 12, 2004) (denying motion to dismiss prisoner’s deliberate indifelams
against prison doctors who were alleged to have known about his pain andthenredtment he
requested).

C. Plaintiff's Medical Malpractice Claim Against Dr. Cohen

Although medical malpractice alone does not necessarily give rise totdutamrsal
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claim, Estelle 429 U.S. at 10any finding above that Plaintiff has adequately pl@ constitutioal
claim against Dr. Cohen for inadequate treatment motivated bygaasigs surely extends to her
claim medical malpractice against him.

To plead a medical malpractice claim in Pennsylvania, plaintiffs must allege all of the
traditionalelements of negligencehat the doctor owed a duty to the patient, that he breached that
duty, that the breach was thepimae cause oplaintiff's harm, and that damages resulted from
the harmQuinby v. Plumsteadville Family Practice89 Pa. 183, 199, 907 A.2d 1061, 1070
(2006). Plaintiff's allegations address all of these elements. On duty, Plaintiff allegeDr.
Cohen was responsible for her medical care, including decisomg her access to care, while
she was detained at Riverside. FAC1®, 18, 117. On breach, she alleges that he ignored her
complaints of severe pain and swelling, denied or delayed her access to an orthopedist spe
and failed to adequately document her treatment history and needs in Rivarsids.rEACY
120. Regarding causation and damages, she alleges that his inadequate care caused her
unnecessary pain, an improperly healed wrist, and continuing pain and limited m8egBAC
1 120(i). Based on these allegations, | easily conclude that Plaintiff has stated a claigdfoal

malpractice against Dr. Cohen and is entitled to discovery.

/sl Gerald Austin McHugh
United States District Judge
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