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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TRACY HUA, et al : CIVIL ACTION

v.
NO. 17-1457
LEHMAN XS TRUST MORTGAGE
PASS-THROUGH CERTIFICATES,
SERIES 2007-7N, U.S. BANK
NATIONAL ASSOCIATION, AS
TRUSTEE, et al.

MEMORANDUM

KEARNEY, J. November 14, 2017
On September 25, 2017, we dismissed the borrowers’ lender liability case but granted
leave to amend if the borrowers could plead a racketeering or breach of contract claim based on
facts arising after the state court foreclosure judgment guided by our opinion. The borrowers
instead elected to repeat almost the same racketeering and contract allegations, marking their
third federal complaint challenging a state court foreclosure judgment and we in turn, repeat our
findings dismissing the complaint:
After losing a trial in the state court and an earlier case here, two real estate
borrowers now again sue their lenders after defaulting on a mortgage on their
investment property. They challenged the default and foreclosure judgment before
the state court. Though displeased with their losses, they did not appeal in the state
courts. Instead, they filed here in 2015 and our colleague Judge Savage dismissed
their duplicative claims. After returning to state court and obtaining multiple
delays, the Sheriff sold their investment property earlier this year. They now return
to us again challenging conduct after the state court judgment although almost all
of their facts are resolved by the 2014 final state court judgment addressed by

Judge Savage... They also fail to allege a breach of contract or racketeering claim
not otherwise barred by res judicata.’

Given our leave to amend to plead claims after the foreclosure judgment, the borrowers added a

quiet title claim over which we decline to exercise supplemental jurisdiction. The borrowers
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have tried three times to challenge foreclosure conduct. They have not plead a cognizable
claim. In the accompanying Order, we dismiss the borrowers’ third effort with prejudice.
I Pleaded Facts

Tracy Hua and Chi Hung Mu granted a mortgage to Countrywide Bank FSB to secure a
loan on their property on March 19, 2007. Countrywide then promptly assigned their mortgage
through the Mortgage Electronic Registration Systems, Inc. (MERS) to record the proper holder
of their assigned mortgage through a trust created by the now departed Lehman Bros.

Tracy Hua and Chi Hang Mu defaulted on the loan in February 2011.> Defendant U.S.
Bank National Association as Trustee for the Certificateholders of LXS 2007-7N Trust Fund
(U.S. Bank)* filed a foreclosure action against Ms. Hua and Mr. Mu in state court.” The state
court foreclosure proceedings concluded with an in rem judgment entered in favor of U.S. Bank
on July 2, 20 14.5 Hua and Mu did not appeal from the judgment order.

On October 30, 2014, the Court of Common Pleas issued a writ of execution on the
Property.” Less than a month later, Hua sued U.S. Bank and other defendants in this District.®
Hua argued the same facts alleged here constituted violations of the Fair Debt Collections
Practices Act (“FDCPA”)’ and sought “actual damages in the amount of value” of the Property
and other damages. Judge Savage dismissed Hua’s action under the Rooker-Feldman doctrine,
finding Hua complained of injury caused by the state court foreclosure judgment: “To grant Hua
relief, we would have to reject the state court judgment. After a trial, judgment was entered
against her. The state court determined that the mortgage was in default and assessed the amount
owed. It also concluded that the mortgage was valid and the plaintiff, Lehman XS, with U.S.
Bank as trustee, had the right to foreclose on the mortgage. We cannot review the state court

judgment. Nor can we reject it. . . 1o



After the foreclosure judgment, the sheriff sold the property earlier this year.!! Ms. Hua
and Mr. Mu then again sued assignees of their mortgage and related parties,'? alleging: fraud in
violation of Regulation Z; violation of the Fair Debt Collection Practices Act; violation of
Pennsylvania’s Unfair Trade Practices and Consumer Protection Law; breach of contract; wire
fraud; and violation of the Real Estate Settlement Procedures Act.?

As did Judge Savage, we dismissed the second attempt under the doctrines of Rooker-
Feldman and res judicata but provided Ms. Hua and Mr. Mu “one last leave, if possible in good
faith, to plead a breach of contract or racketeering claim arising after the 2014 judgment with
specificity.”'* Ms. Hua and Mr. Mu filed an amended complaint (their third challenge to the
foreclosure) again alleging breach of contract and racketeering but adding a new claim to quiet
title."”

1. Analysis

Defendants move to dismiss Ms. Hua and Mr. Mu’s amended complaint arguing: (1)
the racketeering and contract claims are still barred by the Rooker-Feldman doctrine and the
res judicata effect of the 2014 state court judgment; (2) they still fail to allege facts against
Countrywide and Mortgage Electronic Registration Systems; (3) the breach of contract and
quiet title claims are insufficiently plead; (4) the Racketeer Influenced and Corrupt
Organizations Act (“RICO”) wire fraud claim lacks requisite specificity and elements; and (5)
Ms. Hua and Mr. Mu did not ask and we did not provide leave to amend to include the
additional quiet title claim.

Even if Ms. Hua and Mr. Mu properly plead claims for breach of contract and quiet title,
we must dismiss for lack of subject matter jurisdiction. Subject matter jurisdiction may be

challenged by “either a facial or a factual attack.”'® When addressing a facial attack to subject



matter jurisdiction, we need not look to the facts alleged in the complaint, but “a factual
challenge, attacks the factual allegations underlying the complaint’s assertion of jurisdiction.”"’
We may consider evidence outside the pleadings when addressing a factual challenge.'® Ms.
Hua and Mr. Mu bear the burden of proving subject matter jurisdiction."

A. The Rooker-Feldman doctrine divests us of jurisdiction over claims relating to the
state court judgment.

We are prohibited from exercising jurisdiction in “cases brought by state-court losers
complaining of injuries caused by state-court judgments rendered before the district court
proceedings commenced and inviting district court review and rejection of those judgments.”*
Only our United States Supreme Court may sit in review of a final state court judgment.”' The
Rooker-Feldman doctrine applies when: “(1) the federal plaintiff lost in state court; (2) the
plaintiff ‘complain(s] of injuries caused by [the] state-court judgments;’ (3) those judgments
were rendered before the federal suit was filed; and (4) the plaintiff is inviting the district court
to review and reject the state judgments.”?

Ms. Hua and Mr. Mu are once again asking us to review and reject the 2014 in rem
judgment order entered by the state court before filing this case.”> The first and third elements of
Rooker-Feldman are satisfied because Ms. Hua and Mr. Mu lost in a state court action when the
state court entered an in rem judgment in foreclosure against them on July 2, 2014, which pre-
dates the filing of this action. When considering if the state court’s judgment caused the alleged
injuries, “[a] useful guidepost is the timing of the injury, that is, whether the injury complained
of in federal court existed prior to the state-court proceedings and thus could not have been
'caused by' those proceedings.”?*

We previously held the Rooker-Feldman doctrine bars Ms. Hua and Mr. Mu’s allegations

“Defendants denied Hua and Mu accounting statements and payment histories to resolve



questions surrounding the amount of monthly payments” because “[c]laims based on these
allegations challenge the validity of the July 2014 state court foreclosure judgment.”” We also
concluded their allegation is based on conduct before the state court judgment.”® Ms. Hua and
Mr. Mu plead these identical facts for breach of contract in their amended complaint.”’

Ms. Hua and Mr. Mu’s quiet title claim is also barred by the Rooker-Feldman doctrine. In
Pagano v. Ventures Trust 2013-1-HR, the court dismissed an action to quiet title for lack of
subject matter jurisdiction because the allegations “complain[s] of harm caused by the state court
mortgage foreclosure action.”® In Pagano, the plaintiff brought the quiet title action to claim a
property and enjoin the defendants from asserting their rights to the property “in light of the
foreclosure judgment” in the state court.”? Our court of appeals similarly held the Rooker-
Feldman doctrine barred a federal district court from setting aside a state court foreclosure
judgment and entering quiet title in the complaining party’s favor because “the requested federal_
relief would necessarily imply that the Superior Court's decision was erroneous.”’

Ms. Hua and Mr. Mu challenge the July 2, 2014 state court foreclosure judgment and
subsequent Sheriff’s Sale of the property. We cannot exercise subject matter jurisdiction over
the quiet title claim.

B. Res judicata bars revisiting all claims decided in the state court judgment.

Defendants argue the breach of contract and quiet title claims are barred by res judicata.
Res judicata is “intended to ensure the finality of judgments and prevent repetitive litigations.”"
A claim is precluded under the res judicata doctrine when there exists: “(1) a final judgment on
the merits in a prior suit involving (2) the same parties or their privies and (3) a subsequent suit

based on the same cause of action.” Res judicata applies to both actually litigated claims and

“claims which could have been litigated during the first proceeding if they were part of the same



cause of action.”® To determine if Ms. Hua and Mr. Mu bring an identical cause of action as
they litigated in state court, we examine whether the parties complain of the same acts and
demand the same relief, if the material facts alleged are identical, if the plaintiffs propose an
identical theory of recovery, and if the witnesses and documents necessary for trial are the
same.”?

Ms. Hua and Mr. Mu’s breach of contract and quiet title claims are based on Defendants’
alleged improper conduct during the foreclosure process, which resulted in a July 2, 2014 final
judgment in state court. Ms. Hua and Mr. Mu could have raised their claims challenging the
foreclosure process during the state court action and are now barred from relitigating their claims
under res judicata.

C. Even if Rooker-Feldman and res judicata did not bar these claims, Ms. Hua and
Mr. Mu fail to state a claim.

We are limited to the facts alleged in the amended complaint and its attachments when
deciding a Rule 12(b)(6) motion®* and must “accept as true all allegations in the complaint and
all reasonable inferences that can be drawn therefrom, and view them in the light
most favorable to the non-moving party.”*> The allegations “must be enough to raise a right
to relief above the speculative level” in order to survive a motion to dismiss.*® A complaint
“must contain sufficient factual allegations so as to state a facially plausible claim for relief.”*’
A complaint must include “more than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.”*® We are not required “to accept as true a legal
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conclusion couched as a factual allegation. [A] case should not be dismissed for failure to

state a claim unless it clearly appears that no relief can be granted under any set of facts that

could be proved consistently with the plaintiff's allegations.”*"



1. Ms. Hua and Mr. Mu do not allege breach of contract.
Ms. Hua and Mr. Mu again fail to allege a breach of contract in their amended complaint.
They plead the “Defendants” breached “the contractual terms of the loan/note by engaging in
deceptive and fraudulent practices,” using the same verbiage alleged in their original
complaint.*!
To allege breach of contract in Pennsylvania, Ms. Mua and Mr. Mu must plead: (1) the

existence of an agreement and its essential terms; (2) a breach of duty created by the agreement;

3

and (3) resultant damages.42 Ms. Mua and Mr. Mu must demonstrate “a causal connection
between the breach and the loss” to recover damages for breach of contract.®?

Ms. Mua and Mr. Mu now plead the identical breach of contract claim we previously
dismissed.** Their claims concern conduct occurring before the July 2, 2014 judgment; Ms. Mua
and Mr. Mu fail to allege if there is a new contract, its essential terms, breach, and damages.
They fail to plead a breach of contract claim.

2. Ms. Hua and Mr. Mu do not allege racketeering.

Ms. Hua and Mr. Mu again fail to allege racketeering in their amended complaint. They
again plead “Defendants” engaged “in deceptive and fraudulent practices, to wit: the deceptive,
fraudulent and unlawful taking, theft and attempted conversion of Plaintiffs’ property” in
violation of the Racketeer Influenced and Corrupt Organizations Act (RICO), including a wire

fraud offense.*’

To plead a civil RICO claim,* Ms. Hua and Mr. Mu must allege “a ‘person’ employed
by or associated with an enterprise engaged in...” (1) conduct (2) of an enterprise (3) through a
pattern (4) of racketeering activity.””* A “pattern of racketeering activity requires at least two

acts of racketeering” and wire fraud constitutes racketeering activity.*®



To plead fraud as the basis for a RICO violation, Ms. Hua and Mr. Mu must plead with
the particularity required by Fed. R. Civ. P. 9(b). Under Fed. R. Civ. P. 9(b), “[i]n alleging fraud
or mistake, a party must state with particularity the circumstances constituting fraud or
mistake.”® Rule 9(b)’s particularity requirement is satisfied “by pleading the ‘date, place or
time’ of the fraud, or through ‘alternative means of injecting precision and some measure of
substantiation into their allegations of fraud’” and “also must allege who made a
misrepresentation to whom and the general content of the misrepresentation.”’

Ms. Hua and Mr. Mu plead the identical racketeering claim we previously dismissed.
They once again fail to comply with Rule 9(b)’s requirements.’’ They fail to allege a date, place,
or time of any post-2014 wire fraud. Ms. Hua and Mr. Mu allege “on various” unidentified
“occasions,” “Defendants indicated” they would extend a loan modification.> They again fail to
allege when these statements were made, who made them, and the content of the
misrepresentation. We dismiss this claim.

3. Ms. Hua and Mr. Mu may not allege a quiet title claim here.

Ms. Hua and Mr. Mu included an additional claim for quiet title to their amended
complaint without asking for or being granted leave to amend.>> Under Fed. R. Civ. P. 15(a)(2),
“a party may amend its pleading only with the opposing party's written consent or the court's
leave.”® The court should freely give leave when justice so requires.”” Granting leave to amend
is “within the sound discretion” of this court.’® In Hamas v. Beckett Aviation Corp., the court did
not permit the plaintiffs to introduce an additional Pennsylvania state law claim without moving
to amend their complaint.’’

We granted Ms. Hua and Mr. Mu “one last leave, if possible in good faith, to plead a

breach of contract or racketeering claims arising after the 2014 judgment with specificity.”® We



did not grant Ms. Hua and Mr. Mu leave to amend include an additional state law claim nor did
they ask us to provide them leave to include the new claim. We will not permit Ms. Hua and Mr.
Mu to include their quiet title claim. |

Ms. Hua and Mr. Mu’s remaining quiet title action arises under Pennsylvania law. Under
28 U.S.C.A. § 1367(a), “the district courts shall have supplemental jurisdiction over all other
claims that are so related to claims in the action within such original jurisdiction that they form
part of the same case or controversy under Article III of the United States Constitution.”® A
district court “may decline to exercise supplemental jurisdiction over a claim” when “all claims
over which it has original jurisdiction” are dismissed.” In Irish v. Ferguson, the district court
declined to exercise supplemental jurisdiction over the plaintiff’s state law claims after it
dismissed the RICO claim.®® Once the federal claims are dismissed, we may decline to exercise
supplemental jurisdiction over the remaining state claims under 28 U.S.C. § 1367(c)(3).5' After
we dismiss a claim we have original jurisdiction before trial, we “must decline to decide the
pendent state claims unless considerations of judicial economy, convenience, and fairness to the
parties provide an affirmative justification for doing so.”%?

The Rooker-Feldman and res judicata doctrines bar us from exercising jurisdiction over
Ms. Hua and Mr. Mu’s federal claim. Even if Rooker-Feldman and res judicara did not apply,
Ms. Hua and Mr. Mu fail to plead a federal law claim under RICO. Absent a federal question,
we decline to exercise supplemental jurisdiction over the remaining state law claim of quiet title.

D. Ms. Hua and Mr. Mu fail to plead a claim against Mortgage Electronic
Registration Systems or Countrywide.

Defendants argue the amended complaint fails to assert a claim against either Mortgage
Electronic Registration Systems or Countrywide. We agree. Ms. Hua and Mr. Mu do not allege

a fact showing Countrywide’s or Mortgage Electronic Registration Systems’s involvement in



their loan after the execution and recording of the original mortgage.63 Ms. Hua and Mr. Mu
allege they executed and delivered the mortgage to Countrywide on March 19, 2007.%* They
argue, “Defendants allege that an alleged assigned (sic) of mortgage was recorded on June 20,
2011 from ‘MERS as Nominee for Countrywide’ to ‘U.S. Bank National Association as
Trustee For Certificateholders of LXS 2007-7N Trust Fund.”® They further allege, “the
Original assignment is actually only from ‘Mortgage Electronic Registration Systems, Inc.’
(MERS) and not as a nominee.”*

All of Ms. Hua and Mr. Mu’s allegations regarding Countrywide and Mortgage
Electronic Registration Systems relate to conduct occurring before the 2014 state court

judgment and, as addressed above, are barred by Rooker-Feldman and res judicata.

111. Conclusion

Ms. Hua and Mr. Mu’s amended complaint once again attempts to challenge the 2014
state court foreclosure judgment. Their breach of contract and quiet title claims are based on
facts pre-dating the July 2, 2014 state court judgment and the Rooker-Feldman and res judicata
doctrines bar us from exercising jurisdiction over the previously litigated claims.

We also grant Defendants’ motion to dismiss Ms. Hua and Mr. Mu’s claims with
prejudice. In our September 25, 2017 order, we granted Ms. Hua and Mr. Mu leave to amend the
breach of contract and racketeering claims.®’ Ms. Hua and Mr. Mu plead the identical facts we
previously dismissed for both the breach of contract and racketeering claims and still fail to state
a claim.®® We did not allow leave to include an additional claim for quiet title nor did they ask
for leave. Even if we granted leave to amend to include the quiet title action, we decline to
exercise supplemental jurisdiction over a claim to quiet title. We dismiss the amended complaint

with prejudice.
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