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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ALLIED WORLD SPECIALTY : CIVIL ACTION
INSURANCE COMPANY, :

formally known as : No. 17-1463
DARWIN NATIONAL ASSURANCE

COMPANY

V.
INDEPENDENCE BLUE CROSS

MEMORANDUM
Juan R. Sanchez, J. October 31 2017

Plaintiff Allied World Specialty Insurance Company f/kldarwin National Assurance
Company seeks a declaratory judgmeéimat the Managed Care Organization Errors and
Omissions Liability Insurance Poligyissued to Defendant Independence Blue Crok€ (the
Policy) provides no coverage fdhe claims asserted against Independencenulti-district
litigation in which Independence is a defendant in the Northern District of Alab&sedn re:
Blue Cross Blue Shield Antitrust Litig., Master File No. 2:1-8v-20000RDP (M.D. Ala.) (the
MDL Action). Allied World asserts there is no coverage for the MDL Action tedcases
consolidated therein under the Policy because (1) the claims asserted laga@psndence fall
under the “Related Claim” Exclusion in the Policy; (2) the claims assagaidst Independence
fall under the “Prior or Pending or Prior Claims” Exclusions in the Policy; angléintiffs in
the MDL Action seek relief that does not constitute “Loss” under the Policy amsl/or
uninsurable as a matter of lawndependence moves to dismisstay thisdeclaratory judgment
action, asserting AlliedvVorld’s coverage obligations depend on the outcome of claims that have
yet to be resolved in the MDL Action. In response, Allied World arguesthitgshold

guestions” of whethethe Related Claimand/or Prior LitigatiorExclusions within the Policlpar
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covaage do not depend on the development of the underlying action and are ripe for review.
The Court agrees with Allied WorldAllied World’s secondary question of whether the relief
sought by the plaintiffs in the MDL Action is covered under the Policy, however, cannot be
addressed until resolution tfe plaintiffs’ claims for relief. Independence’s Motion to Dismiss
or Stay is therefore denied in part, and graimegohrtinsofar aghe discrete issue of whether the
relief sought by the plaintiffs in th&#IDL Action is covered under the Policy sdayedfor a
period of six months.
BACKGROUND

In 2012, several class action lawsuits were filechéglthcargroviders and subscribers
against multiple Blue Cross Blue Shield esstandnember plandncluding Independencghe
Blues) and the Blue Cros8lue Shield Associatignalleging the defendants “conspired to
leverage their economic power and market dominance to-eodgrensate healthcare providers
for their services and to increase healthcargs to subscribers by coordinating their operations
and limiting their activities through restrictions in their trademark licenses,” ilatao of
federal antitrust laws. Comg].7. Several of these actions were transferred to the United States
District Court for the Northern District of Alabama fooardinated pretrial proceedings part
of the MDL Action. The partiedo the MDL Actionarecurrentlyin the midst of discoverySee
Def.’s Mem. Ex. A(Scheduling Order).

Prior to the filing of the kasuits consolidated in the MDL Action, Independence was a
defendant imanother class actiom,ove v. Blue Cross Blue Shield Assoc., No. 0321296 (S.D.
Fla), which was part of an earliéMDL proceeding styledn re Managed Care Litigation, No.
1:00MDL-1334. As in the MDL Action, the plaintiffs irLove alleged the Bluegntered into

cooperation agreemenisth each otheto maximize their profits, in violation déderalantitrust



laws. Independence was also a defendant in a subsequent kissaman v. Blue Cross Blue
Shield of Ala.,, No. 1320050 (S.D. Fla.), in which provider plaintiffs in the MDL Action, who
were also plaintiffs in theove class and participated in theve settlementsought a declaration
thatthey could assert their antitrudaims in the MDL Actiondespite being releasing parties in
the Love settlement

Following the commencement of the MDL Action, Independence provided notice of the
MDL Action to Allied World and requestedoverage under thBolicy. In a March 4, 2014,
letter, Allied World agreed to reimbursiefensecosts incurred by Independence in connection
with the MDL Action under the Policyut reservedts rights to deny coveragesee Compl. EX.
1.

Allied World later reversa& course, hwever, advising Independence amJune 14, 2017,
letter thatit had determined the Policy does not provide coverage for the claims asseted by t
plaintiffs in the MDL Action because (1) the MDL Action is“Related Clairh to previous
litigation—the Love litigation—under the Policyandis therefore excluded under the Polgy’
Related Claim Eclusion,and (2) coverage for the MDL Action @adsoprecluded by th&olicy’s
Prior or Pending Litigatioor Prior ClaimsExclusions. See Def.’s Supp. Mem. Ex. CAllied
World also “reserve[d] its rights to the extent that any award might inclods, fpenalties, nen
monetary relief, amounts deemed uninsurable under law, or claim that doed nathfalthe
definition of Loss.” Id. at 11. As a result, Allied Wdd informed Independence it wouttb

longer advance bependence’s defense expenses in the MDL Action, and requested

! The Blues filed a motion to dismiss thkisselman complaint, which the district court granted
after finding theantitrustclaimsasserted by th#&lusselman plaintiffs in the MDL Action were
released by the settlement agreements ih.dle litigation. The United States Court of Appeals
for the Eleventh Cauit affirmed thatdecision. See Musselman v. Blue Cross Blue Shield of
Ala., 684 F. App’x 824 (11th Cir. 2017).



reimbursement of amountadvancedto date pursuant to thearties’ Defense Expenses
Repayment Agreemeit.

Allied World nowseeksa declaatory judgment that the Policy does not provide coverage
to Independence for the MDL Actipand that it is entitled toecoup the defense costs it has
already expended in the MDL Action Independence moves to dismiss Allied World’s
Complaint, arguingAllied World’s coverage obligations depend fawts that have yet to be
developedn the underlying antitrust case#n the alternative, Independence moves to stay this
action pending the resolution of the Mction.

DISCUSSION

The Declaratory Judgment A¢DJA) permits a federal court to “declare the rights and
otherlegal relations of any interested party seeking such declaration, whether antimert felief
is or could be sought.” 28 UG.§ 2201(a). The remedy provided 8y2201is discretionary.
See Wilton v. Seven Falls Co., 515 U.S. 277, 2871995)(“We have repeatedly characterizbd t
Declaratory Judgment Act @ enabling Act, which confers a discretion on the courts rather
than an abolute right upon the litigant.” (internal quotatiorarksomitted)). A court may, in
appropriate circumstances, abstain from entertaining an action seekndectaratory relief,
see Kdly v. Maxum Specialty Ins. Grp., 868 F.3d 274, 281 (3d Cir. 2010yr stay a declaratory
judgment actionsee Wilton, 515 U.S. at 282-83.

In deciding whether to entertain a declaratory judgment action, a digitdt considers
factors “bearing on the usefulness of the declaratory judgment remedyeafitness of the case

for [federal] resolution.” Kelly, 868 F.3d at 28Zalteration in original). The court must first

2 Independence andllfed World executed a Repaymehgreementwhich gives Allied World
theright to recoup any defense expenses paid tededdencé it is determined that the Loss
incurred by Independence in the MDL Action is not covered by the PdieyCompl. § 49.
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determinethe “significant” factor of whether there is a “parallel state proceedind.” The
existence of a parallel state proceeding “militates significantly in favoratihdey jurisdiction,”
where as‘the absence of pending parallel state proceedings militates significantlyan dav
exercising jurisdiction.”ld.

The court must then consider other relevant factors, including, but not limited to:

(1) the likelihood that a federal court declaratisiti resolve the uncertainty of

obligation which gave rise to the controversy;

(2) the convenience of the parties;

(3) the public interest in settlement of the uncertainty of obligation;

(4) the availability and relative convenience of other remedies;

(5) a general policy of restraint when the same issues are pending in a state court;

(6) avoidance of duplicative litigation;

(7) prevention of the use of the declaratory action as a method of procedural

fencing or as a means to provide another forum in afoaces judicata; and

(8) (in the insurance context), an inherent confiicinterest between an insurer’

duty to defend in a state court and its attempt to characterize that suit in federal

court as falling within the scope of a policy exclusion.

Id. at 28283 (quotingReifer v. Westport Ins. Corp., 751 F.3d 129, 146 (3d Cir. 2014Vhere a
parallel state proceeding does not exisfore declining jurisdictiona court should ensure “the
lack of pending parallel state proceedings is outweighed bysopgpfactors.”ld. at 282.

The partiesagree n@arallel state proceedirexists here. The MDL Action is in federal
court, and, in any everit,is not aparallelproceeding to the instant declaratory judgment action
See Kelly, 868 F3d at 284 (holding “there must be a substantial similarity in issues and parties
between commporaneous pending proceedingsorderto “make those proceedings paraljel”
Thus, this Court may decline jurisdiction only if the lack of a parallel stateepding is
outweighed by the factors enumeratedKidly. The Court findsthesefactors warrat the
exercise of jurisdiction.

There is no serious dispute that the first, second, and fourth factors weigh in favor of

exercising jurisdiction. As to the first facta,declaration in this case would resolve Allied



World's coverage obligations to Independenoeler the PolicySee Kelly, 868 F.3d at 288 (“[A]
declaratory judgment by the District Court would resolve the uncertdiatyptompted filing of
the DeclaratoryAction[,]” as it “would unquestionably clarify and settle the dispute regarding
[the insurer’$ obligations under the insurance poligy.Allied World Surplus Lines Ins. Co. v.
Wellmark, Inc., No. 17117, Order at 3 (S.D. lowa June 27, 20ffihding tha a declaratory
judgment regarding Allied World’s obligations to Wellmainother defendant ithe MDL
Action, would “terminate and afford relief from uncertaintysecurity, and controversy” to both
partied.®> As to the scondfactor, the parties willhot be inconvenienced by having this matter
adjudicated in this forum. Independence has its principal place of business in Yemasgnd
Allied World chose this forum in filing this lawsuitThe fourth factor also weighs in favor of
accepting jurisdiction, as Allied World argues it has no other remedy aeailald
Independence merely asserts this action is premature, not that other remettidsevaziequate
or more convenientSee id. at 289. Indeed, the “resolution of [the] coverage issue ithano
action is ‘by no means certain and the presence of multiple unrelated issues][effatient
resolution even less certain.Wellmark, No. 17117, Order at 3 (S.D. lowa June 27, 2017)
(alterations in original) (quotingexington Ins. Co. v. Integrity Land Title Co., 721 F.3d 958, 968
(8th Cir. 2013)).

The parties also do not dispute that the third, seventh, and eighth factors are neutral in
this case. As to the third factdhis Court is “welequipped” to address “the usyalublic]
interest in the fair adjudication of legal dispute&&ly, 868 F.3d at 288The seventh factas

neutra) asthere are no allegations here of procedural fencing, a race for res judicatere

% In Wellmark, Allied World soughta declaratory judgment thpbliciesit issued to Wellmark,
another Blue Cross Blughield entity,provided no coverage for a claim arising out of the same
MDL Action at issue irthis case.The court denied Wellmark’s motion to dismiss or stay after
applying the relevant factardVellmark, No. 17-117, Order at 4 (S.D. lowa June 27, 2017
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generally, improper motiveThe eighth factor is alsaeutral;Allied World has ceased covering
defense costs and, therefore, any conflict no longer existgher, there is no indication there
existsan inherent conflict of interest between Allied World’s dutyatdvance or reimburse
defense costsn the MDL Action and its argument that certain policy exclusions pitohib
coverage in the MDL Action, aallied World is not a party to the MDL Actioand need not
make conflicting legal and factual assertions in the two proceediegKelly, 868 F.3d at 289;
cf. Westfield Ins. Co. v. Icon Legacy Custom Modular Homes, No. 150539,2015 WL 4602262,
at *5 (M.D. Pa. July 30, 2015) (finding inherent conflict of intefastor neutralwhereinsurer
was pursuing declaratory judgment actiagainst Iconwhile defendingicon in the underlying
action, as the insurer “need not argue against ldatésest| ] in this action; it is merely arggin
that any liability on Icon’gartis not covered under the Poligy

In arguing the Court should dismiss thisesasidependenceelies primarily onthe fifth
and sixthKelly factors—“a general policy of restraintand “duplicative litigation—arguing
these factorsveigh heavily in favor of dismissing this action due to the “entanglement” ©f thi
action with the MDLAction. Independence arguesy coverage determination by this Court
depends on the factisat must be determined the MDL Action, and any findings of facts made
by this Gourt may conflict with the MDL court’s findingsAllied World agrees this to be true as
to one coverage issughe “Loss” issue-but argues that whether coverage is barredhey
application of the Related Claim and Prior or Pending Litigation Exclusssswdely a question

of law.* The Court agrees Independence has offered no amgnt as to how determining

* Independence also argues Allied World's reliance on extrinsic evidence inritpl&ntand
coverage position letternamely the complaint ihove and statements made in thieisselman
Action—demonstrates a coverage determination cannot be made sgldyoking at the
complaints in the underlying and prior actions, and is further reason to stay or dissnasgion.
Indeed, both parties go to some length to dispute the difference between thedstandart
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whether those exclusions bar coverage would interfere with the MDL Actionhanrel is no
indication the coverage issue will be addressed in the MDL Action. Thus, a “gpokcsl of
restraint” serves no purpose here wherdaeAllWorld’'s obligations under the Policy are not
pending in the MDL Action. See Kelly, 868 F.3d at 289. Similarly, there is no risk of
dugdicative litigation as to thospolicy exclusions.Seeid. (“[T]here is no reason at this juncture

to be concernedbout duplicative litigation as the issues in the two proceedings are distinct.”).
The Court therefore finds the coverage dispute as to the Related Claim and Ryadrohit

Exclusion is ripe for consideratioh See Wellmark, No. 17117, Order at 4 (S.D. lowa June 27,

should apply in determining a duty to advance defense costs, a duty to defend, and a duty to
indemnify, which standard applies here, and whether the Court may look to evidence outside the
four corners of the Complaint. But such questions need not be answered at this tintary Cont
to Independence’s argument, that this Court must look to pleadings in other cadesniinde
whether exclusions in the Policy bar coverage in the MDL Action does not me@ounewill
“engage in extensive factual inquirieiat may conflict with the factual development of the
MDL Action, nor is it dspositiveof whether aletermination of the coverage dispute is entangled
in the underlying action.See Wellmark, No. 17117, Order at 4 (S.D. lowa June 27, 2017)
(finding that although “there may be some issues of overlapping fact, the Caainatsee any
overlapping issues of law that would result in an ‘unnecessatgnglement” (quoting
Lexington Ins. Co. v. Integrity Land Title Co., 721 F.3d 958, 968 (8th Cir. 2013))}estfield Ins.
Co., 2015 WL 4602262, at *4 (finding that although the underlying state court proceedings “may
involve many of the same factual issues as this [declaratory judgment &¢tiosg proceedings
would “not resolve the fundamental dispute at issuehether the insurer must continue to
defend the insured)d. at *5 (noting that resolving the coverage dispute would “involve[] a
comparison of the Policy language with the state court complaints, and possibfgct
uncovered through discovery”).

Independencéurther arguesAllied World’s prior involvement inthe MDL Action—
attending court proceedings and mediation sessions and retaining-expEréssaly entangles
the two proceedingsSee Def.’s Reply 3. But Allied World’s initial efforts to comply with its
duty to advance expense costs do not bear on the entanglement of issues in the two @oceeding

®> Independence further argues this matter should be dismissed becauseWAdliel, having
ceased advancing defense costs, would not be prejudiced if this action wessetisonistayed

See Def.’s Mem. 8 n.3; Def.’s Reply 5. On the other hand, Independence argues, it is prejudiced
by havingto litigate this action while defending the MDL Actiowhich may forceat to make
arguments in support of coverage in this action that could prejudice its defehseuatierlying

case Independence relies on a recent order by a district court in threeDa$ Oregon issuing a
twelvemonth stay of a declaratory judgment action filed by Alkgdrld against Cambia, a €0
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2017) €inding there would be nannecessaryrdanglement with the MDL Actioas a result of
“overlapping issues of fact or lawas Allied World wa nota party to the underlying MDL
Action and theMDL litigation did not“involve interpretations of insurance policy provisions, as
Allied World’s request for declaratory judgment [did]”).

NeverthelessAllied World has conceded the discrete issue of whether the seligfht
by the plaintiffs in the MDL Action constitutes a Loss, rensurable as a matter of law, or is
otherwise not covered under the Policy depends on the development of factheand
determination ofelief in the MDL Action, and may be stayed. Indeeelduse relief hasot yet
been assessed in the MDL Action, it would be premature for this Court to decide mthethe
relief sought in the underlying action is covered by the Poligye Kelly, 868 F.3d at 281h.12
(“It is possible that, in certain circumstances, determining the issue efagwe will rely on
guestiors central to the underlying liability proceeding . . . . Even if the proceediregsot
parallel . . . such may be the type of situation which nevertheksants a court’s abstention.”).

Thisissue will therefore will be stayed.

defendant of Independence in the MDL Action, finding “an adequate showing ohipatashe
defendant, to the insured, from having to proceed right now [with discovery andditjgat. in

light of the fact that the plaintiff is not currently advancing defenses ¢odts insured.” Def.’s

Am. Notice of Filing Supp. Auth. Ex. 1 at 6, ECF. 29. Although prejudice is not an enumerated
factor in Kelly, the Court may consider itSee Kelly, 868 F.3d at 282 n.6 (noting the list of
factors “is not exhaustive and . . . other considerations might be relevant in the appropriate
case”). Nevertheless, the Court does not find that the cuaanof prejudice to AlliedWorld—
notwithstanding the defense costs it has alreadyancedto Independenee-a determining
factor in staying this matter, especially when weighed against theddhtdrfavor maintaining
jurisdiction. Moreover, the Court st persuaded a potential conflict in litigating both actions
weighs in favor of dismissal. As an example of such a conflict, Independence adrag taken
inconsistent positions in th&usselman action and in the instant action, as it argued in
Musselman that allegations in the MDL Action involve the same allegations as those made in
Love, thereby releasing the claims in the MDL Action and barring further litigatiSach
arguments now work against Independence, as they tend to admit that th#glall@gations

in the MDL Action arise out of and are related to the allegatioh®we. Independence fails to
demonstrate, however, hotlat conflict, or any other potential confliatould prejudiceits
defense in the MDL Action.



Although a stay is apppriate as to the Loss issuesolution of the Related Claim and
Prior Litigation Exclusiongssuemay resolve thicoverage dispute. If the Court determines
those Exclusions bar coverage, the question of whethmerelief awarded ithe MDL Action
constitutes a covered Loss would be moot. On the other hand, if the Court detahmines
Exclusions do not apply, the remaining issue regarding Loss could be decided upon the
assessment of damages against Independence or other resdlthmplaintiffs’ claim for relief
in the underlying MDL Action. There is therefore no reason not to proceed as to thei@xcl
issues at this time.

For the reasons discussed above, Iedépnce’s Motion to Dismiss or Stayill be
granted insofar as thssue of whether the relief sought by the plaintiffs in the underlying MDL
Action is covered under the Policy is stayed for a period of six monithe balance of the
Motion is denied, and this case shailbceed as to whether coverage is barred byRthated

Claim and/or Prior Litigation Exclusions in the Polic&n appropriate Order follows.

BY THE COURT:

/s/ Juan R. Sanchez
Juan R. Sanchez, J.
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