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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOAN JONES-SILVERMAN
CIVIL ACTION
V.
NO. 17-1711
ALLSTATE FIRE & CASUALTY
INSURANCE COMPANY
Baylson, J. July 31, 2017

MEMORANDUM RE : DEFENDANT’'S MOTION TO SEVER

In this case, Plaintiff Joan Jon8gvermanalleges that Allstate Fire & Casualty
Insurance Company failed to honor the terms of the underinsured motor vehicle profigon
insurance contract, arekhibited bad faith in its handling berclaim in violation of 42 Pa.
C.S.A. 88371.Presently before the Court is Allstat@®tion to sevePlaintiff's breach of
contract claim and tetayherbad faith claim.For the reasons statbelow, Allstate’s motion is
denied.

I.  Factual and Procedural Background

Taking all facts averred iRlaintiff's complaint as true, they are as follows. On May 18,
2013,Plaintiff was involved in a motor vehicle accidevitich she alleges caused her severe and
permanent injuries.HCF 1 Compl. { 10.)Plaintiff contendghat she requiresompensation for
her injuries in an amousignificantly exceeithg theresponsible party’maximum policy limit
of $25,000. Id. 11 27, 35.)Because of thmsufficiency of the responsible party’s coverage,
Plaintiff requestec sum of $350,000om Allstatepursuant to the underinsured motorist
provision in her policy. I€. 1 35.) Allstate has refused to offer a settlemen®laintiff. (Id.

36.)
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On April 14, 2017Plaintiff filed acomplaint against Allstate alleging two claims: (1)
breach of contract and (2) bad faith under 42 PA. C.S.A. 88EQF1.) Allstateanswered the
complainton June 1, 2017 and subsequently filed a motion to bifurcate anélatayff's bad
faith claims on June 16, 2017{ECF4, 7.) Plaintiff filed a response on June 29, 20ECF 8)

II.  Legal Standard

Allstate brings its motion under Federal Rule of Civil Procedure 42(b), which provides

that a court may order a separate trial “[flor convenience, to avoid prejudice, pettitexand

economize.” Fed. R. Civ. P. 42(b). The district court has broad discretion in its determioati

sever and stay proceedings. Lis v. RoBextker Hosp.579 F.2d 819, 824 (3d Cir. 1978);

Bechtel Corp. v. Local 215, Laboreiat’l Union of N. Am., AFLCIO, 544 F.2d 1207, 1215

(3d Cir. 1976). Bifurcation of issues for trial “is not to be routinely ordered,” betnsduraged
where experience has demonstrated its worth.” Robert R&3#&®F.2d at 824 (quoting Fed. R.
Civ. P. 42(b) advisory committee’s note to 1966 amendment).

A court’s determination of whether to sever “requires balancing of ses@rsiderations,
including ‘the convenience of the parties, avoidance of prejudice to eithergattgromotion

of the expeditious resolution of the litigation.”” Official Comm. of Unsecuredii@res v.

Shapiro, 190 F.R.D. 352, 355 (E.D. Pa. 2000) (quoting German v. Fed. Home Loan Mortg.

Corp., 896 F. Supp. 1385, 1400 n.6 (2d Cir. 1995)). The court is specifically to consider: (1)
whether the claims sobgto be tried separately are significantly different from one another, (2)
whether the claims require different evidentiary proof, (3) whether the nomgpaity will be
prejudiced by severance, and (4) whether the moving party will be prejudicedcegging to

one trial. Id. (citing German 896 F. Supp. at 1400). The burden is on the moving party to



demonstrate that bifurcation is appropriate. Craker v. State Farm Mut. Auto. InsoCbl1-N

0225, 2012 WL 3204214, at *1 (W.D. Pa. Aug. 3, 2012).
[I. Analysis
A. Parties’ Contentions

Allstate’s first argument in support of bifurcation is thare is no overlap in the
discovery required for each of the claim&CF 7, Def.’s Mot. at 4) Specifically,Allstate
contends that discovery abreach ofcontract clainprimarily focuseson the drivers injuries
while discovery in dad faith claim requirean investigation into the insurer’s practices of
handling the underinsured motorist clainid.) Allstate further suggests that the resolution of
thebreach of contract claim may moot the bad faith clamirely. (Id.) Additionally, Allstate
argues that some evidence may be considered protected work @edottte breach of contract
claim but not the bad faith claimesulting in an inability troperly defend the breach of
contract claim (Id.) Finally, Allstateasserts thahe problem of protected work produweil
causat to suffer prejudice and jury confusiantrial (Id. at5.)

Plaintiff, on the other hand, argues that the case law from this Court overwhglmingl
supportdenyingAllstate’smotion. ECF8, PIl.’s Resp. at 4.5henotes that while these claims
presentdistinct issues, it would be inefficient to have two trials given the etdemhichthe
evidence overlaps(ld. at 5, 7.) Further, even if the bad faith clasproved to banoot, it still
does not outweigh the benefits of trying the claims togetfidrat 5) In regard tgotential
prejudice resulting from divulging work produ@aintiff argues that the Court has not found
prejudice to be suffered by the insuresimilar situationsaand thathere are procedures in place
to address any potential jury issuekl. &t 7, 8.)

B. Discussion



In support of its motionAllstatelargely relies orstate court decisions, including one
dissenting opiniomather than on two cases recently decided by this Court that are factually
similar to the instant matteFirst, Allstate cites Juddeally-Greens dissent inGunn v. Auto

Insurance Company of Hartford, Connecticut, 971 A.2d 505 (Pa. Super. Ct. 2009), in which the

court considered the defendant insurer’s appeal of the trial court’s decision ta atipn to
sever and stagbad faith claim.Id. at 308. The majority reasonedttkize court did not have
jurisdiction over the appeal because the trial court’s order was not an appealabdeatarder,
while the dissent opined that the order was appealable because it “implieatigfut] that is too
important to be denied reviewld. at 512. The crux afudge LallyGreen’sargument was that
the insurer would be unfairly prejudiced by not severing, insofar as it may lpelbedito
disclose privileged information in the course of discovery on the bad faith claim gaema
“forced into unfair settlements as a result of having to litigate and providevdigcon both
claims at the same tinield. at 513.

Separate from the fact ththis dissent is, of course, not bindingtbe Court, it also
confronts a different issue thématpresented by Allstate’s motiorin Gunn the question was
whether the triatourts order denyingheinsurer’s motion to sever hadsignificant enough
effect on the insurer’s rights to render the order appealable, whereasdhé ¢asgequres our
determination, under Rule 42(b), of whether severance is appropriate. Altheughmer
inquiry prompted Judge Lallééreen to consider various factors at issue here, namely the
discovery issues Allstate cites, and althotlghjudge ultimately@ncluded that she would have
found the order appealable and reversed it, we are not persuaded by her reasoneasofer r
explained more fully below, we find that any discovery issbhasmay arise from maintaining

these claims in one acti@me capal@ on resolution in the normal course of litigation, and that



“the benefits of judicial economy and efficiency” outweigh the danger qigice to the insurer.

Id.

The second main case that Allstate citedBuskelberger v. Erie InsanceCompany No.

2010-01956, 2011 WL 7678646 (Pa. Com. Pl. Jan. 24, 2011), in which the court granted the
defendant’s motion teevera bad faith claim from the underinsured motorist clairhat case
included a lengthy discussion of the merits of delaying bad faith discovery dueipgndency
of underinsured motorist litigation, and especially focused on the unfair advanpéaatiff
would reap if his lawyer could “obtain and examine the insurance company’s @laims.
[and thereby gain] insight into the insurer’s subjective thoughts and anaiisiespect to
witnessesits own insured, and the valuetbk claim.” Id. The court also recognizéde
disadvantages to severing the claims: increased litigation costs, incoroggraad inefficiency.
Id. Although we do not discount the risks of prejudice pointed out by the court in Dunkelberger,
we disagree that such risks outweigh the concomitant benefits of bifurcatioglyntma judicial
economy achieved by only having one discovery period andiahert claims in which there is
considerable overlap in the relevant evidentiary proof. This is an issue on wisichalele
minds often differ, and here, we have considered the same factors noted by Court @Comm
Pleas irDunkelberger, busimply cometo a different conclusion.

Indeed, we have recently engaged thoroughly with these issuescas#d®ef Zinno v.

Geico GeneralnsuranceCompany No. 16-792, 2016 WL 6901697 (E.D. Pa. Nov. 21, 2016)

andReeves v. Travelers Companié®. 16-6448, 2017 WL 1361546 (E.D. Pa. Apr. 11, 2017).

In Zinno, this Court denie@eico’smotion to bifurcateteasoning that would be both
inconvenient and a waste of judicial resources to bifurcate given the sulbstaertiap in

evidence required for eachthie chims. Zinno, 2016/L 6901697 at *2, 4. Further, the Court



foundthatGeicowould suffer no prejudice in the discovery pro¢eather, the plaintiff was
more likely to be prejudiceldecause he[took] the risk that he may be vulnerable to not
obtaining documents Geico would otherwise be willing to produlzk.at *3, 4; £ealso
Reeves, 2017 WL 1361546t *3 (denyingthedefendant’s motion to bifurcate and stay under
Rule 42(b) becaugbere waso indication that prejudice or inefficiencies wousult from

failing to sever claim) Allstate cites neitheZinno nor Reeves; nevertheless, we describe them

here because we find the instant analysis very similar to that undertaken inabesand
remain guided by the reasoning employed therein.

Turning to Allstate’s arguments in support of bifurcation, Allstate first caisthat
there is little overlap between the discovery required for the two claies.’s Mot. at 4.) But,
thisis simply not supported by the decisiongofrts in thiDistrict indeed, although breach
of contract claim and a bad faith claim are distinct causes of action, theyt dissnmailar.
Zinno, 2016 WL 69016974t *2. Rather any inquiry into thereasonableness of Allstate’s
investigation would surely includie facts andlocumentation surrounding the underlying
accident meaning that botblaims are likelyto rely onthe sama&locumentation and witness
testimonyattrial, such asestimony fromPlaintiff, testimony from Allstate’s medical expgeand
Plaintiff’'s medical recordsld.; seeCraker 2012 WL 3204214, at *1-2iényingthedefendant’s
motion to bifurcate in part because of the overlap in issues and testimony requied)l at t
Given the overlapping nature of the evidence, “it would be both inconvenient and wasteful of
judicial resources to require them to appear in two separate trials to tesisgbepping
issues.” Zinno, 2016 WL 6901697, at *iting Craker 2012 WL 3204214, at *1)2

Allstate’ssecond main argumeistthat thebadfaith claim may be moot after a

resolution of the breach of contract claim, but this, too, is not disposidef.’yMot. at 4;



Reeves2017 WL 1361546, at *3. Any potential conservation of judicial resothe¢snay
result from bifurcation is outweighed by the uncertathgt bifurcation will actuallyause the
bad faith claimo be moot.Wagner 2016 WL 233790, at *3. That is, regardless of the outcome
of the breach of contract clairRlaintiff may be able to maintain her bad faith claim urider
alternative theory of wdue delay in claims processinReeves2017 WL 1361546, at *&iting
Wagner 2016 WL 233790at*4). Therefore, bifurcatiomt this stage “does little to serve the
interests of convenience, economy, or expeditidifdgner 2016 WL 233790, at *4.

Lastly, Allstateargueghat it will suffer prejudice if the claims are tried together and
discovery is not stayed on the bad faithim. (Def.’s Mot. at 4-5.) Allstate’s concern is
twofold: (1) it will be unable teeffectivelydefendthe breach of contract claim because some
evidence that is considered discoverable under the bad faith claim is protectedodaik pr
under the breach of contract claim, andy@9n disclosure of the protected work product
relating to the bad faith claim, the jury will be l@dsvhen assessing the breach of contract
claim. (1d.)

In regard tahe first prong of Allstate’srgument, thi€ourt rejectec similar argument
in Zinno. There the defendant asconcerned tha failure to staya bad faithclaim would
hampeiits ability to properlydefend the breach of contract clamecauselocuments which were
typically deemegbrotected work produdh a breach of contract claim would be discoverable
under theébad faith claim Zinno, 2016 WL 6901697, at *3. Ultimately, the Court fotimatthe
potential for discovery disputes did not warrant staying the bad faith btause protected
work product is notliscoverablémerely because work product prepared in anticipation of
litigation over one claim may also be relevant to a second cldoh (quotingWagner 2016

WL 233790,at*3). The Court held that it would be more efficient to require the insurer to prove



its enttlement to the work product in the normal course of discovery thhifukcatethe claims.
Id. Allstate has made no argument as to why we should depart from our reasoning inrinno, a
we see no differentiating factors in the instant case to warrant doing so.

As toAllstate’s second argument that it will suffer prejudittes Court is able to address
any prejudice that may arise via th@mal rules and procedures of litigation. The defendant in
Reevesalso voiced concern thatwould suffer prejudice if thpiry wasallowed to hear
protectedwork product evidencas a result of the two claims being tried togetHgut, we held
thatpotential jury bias was nain adequate reason to sever the claittkis stage in the
proceedingsReeves2017 WL 1361546, at *4Rather, theCourt highlightectertainavailable
options should the defendant still be concerned closer to the impendinguictabs stagadals
andjury verdicts and noted the defendant’s ability to file a pist- motion if it isconcerned
thatthe jury did notapply two separate standards of revidud.

In sum,we seeno reason to deviate from theasoning employeid Zinno andReeves

both of which presented nearly identical situatioABstate has not carried its burden to show
that bifurcation is warranted here, and the Court declines to exerciseittidis under Rule
42(b).
IV.  Conclusion

For the reasons discussed abd\istate’s motion is denied. An appropriate order

follows.
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