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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FRANK “DOE” ) CIVIL ACTION
: NO. 17-2204
V.
WM OPERATING, LLCd/b/a/
MEADOWVIEW REHABILITATION AND
NURSING CENTEREet al
O’NEILL, J. August 7, 2017

MEMORANDUM

Plaintiff Frank “Doe”* brings claims of sex discriminati@gainst his former supervisor
andthree companies that beguesvere his ceemployes under Title Vllof the Civil Righs Act
of 1964, 42 U.S.C. § 2000(ef seg., the RRnnsylvania Human Relations Act, 43 Beat.Ann. §
951 et seg. and various local ordinancaadthe New York State Human Rights Law, N.Y. Exec.
Law § 296. He alleges that, upon discovering he was gay, his supenaiskedhim by calling
him by a womars name in a higpitched voice and then, after several months, fired him on
false pretensesdDefendantsnove to dismiss.

| will deny defendantsmotionsin most respectst find that plaintiffstates aviableclaim
of sexstereotypingunder Title VIt | also find that plaintiff is entitled to discovewith respect
to which companyr companiesicted as his employer and which local jurisdiction encompasses
the nursing homel will, howeverdismissplaintiff's claims under the New York State Human

Rights Law as plaintiff does not allege that any relevant conduct occurred in New York.

! Plaintiff has filed a motion to proceed anonymously in ordéesp private the fact that
he is gay
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BACKGROUND

This case arises from defendant John Chapman’s repeated mocking of plan#ff Fr
“Doe,” an employee undeisisupervision. Plaintiff began working as an activities director for
the Meadowview Rehabilitation and Nursing Center, a nursing home in Pennsyilvauhsgy,

2015. Compl. 1 47. In February the following year, the nursing home hired Chajan$.
49, 50. Around that time, two of plaintiff's coworkers warned him that he should not “act gay”
around Chapman, one of them telling him to “turn down the gh.Y1 51, 52.

Chapman nonetheless “discovered [plaintiff]l was gay in February 2016” anchtaige
mocked [him] by referring to him by the female name, ‘Frances,’ instefgdaaitiff's] real
name, ‘Frank’ with a high-pitched, effeminate intonatidd. 11 53, 54. Plaintiffepeatedly
told Chapman to stop, but he did ndd.  55.

Around May 2016, Chapman asked plaintiff privately whether plaintiff thought Chapman
did not like him. 1d.  57. Plaintiff “responded that he believed Mr. Chapman had a problem
with gay people in general. Mr. Chapman raised his hand in the air, dropped it in his lap and
said, ‘Frances! in a higpitched, dramatic fashion.Id. After this conversation, Chapman did
not stop mocking plaintiff by calling him “Frances,” and did so in front of his coworkers t
embarrass himld. 71 58, 59.

On September 22, 2016, Chapman told plaintiff that he had seen him sleeping during a
staff meeting the day before, and fired hird. 1 60, 61. This was an “exaggerated and
completely fabricated reason” that Chapman allegedly used as a pretext larfitié.pId. 1 66.
Meadowview did not offer plaintiff the progressive discipline it routinely effiats other
employees, which would have required a verbal warning, four written warnings and the

suspension before terminatiold.  63. Plaintiff also alleges he was “qualified for the position,



satisfactorily performed in the position for 1 year and 4 months before he wmasatexd, and
was an enthusiastic employee who was beloved by the Meadowview residentseartd pati
served.” Id. 1 88.

Plaintiff has exhausted his administrative remedies with the Equal Employment
Opportunity Commission and now brings this lawsuit against Chapman, WM Operatihg, L
doing business as Meadowview Rehabilitation and Nursing Center, Premidrddesalt
Management,_LC, which plaintiff alleges owns Meadowview, and the two companies listed on
his paycheck-Rest Haven Care Corp., doing business as Rest Haven-Whitemarsh Nursing
Center, and Rest Haven Nursing Center (Whitemarsh), Inc.

STANDARD OF REVIEW

Federal Rule o€ivil Procedure 12(b)(6) permits a court to dismiss all or part of an action
for “failure to state a claim upon which relief can be granted.” Typically, “a Bomattacked
by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegationsti thoug
plaintiff's obligation to state the grounds of entitlement to relief “require®ri@n labels and
conclusions, and a formulaic recitation of the elements of a cause of actiantvdb.” Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007Factual allegations must be enough to raise

a right to relief above the speculative level . . . on the assumption that all of tladi@atieg the
complaint are true (even if doubtful in fact)ld. (citations omitted).A well-pleaded complaint
may nd bedismissedsimply because “it strikes a savvy judge that actual proof of those facts is
improbable, and that a recovery is very remote and unlikétly.at 556. However, eomplaint
must provide &nough fact[s] to raise a reasonable expectatiordibedvery will reveal

evidence of” the necessary elemeldl. at 556. In reviewing a complaint on a motion to dismiss,

“the factual and legal elememtfsa claim should be separated,” and while all ypétladed facts



should be accepted as true, the court “may disregard any legal conclusions.t VEVR&1C

Shadyside, 578 F.3d 203, 210-11 (3d Cir. 2088¢; als®Ashcroft v. Igbal, 556 U.S. 662, 678

(2009).

DISCUSSION

Discrimination and Retaliation under TitleVIIl and the PHRA
Plaintiff brings claims for discriminatioand retaliation under Title VIl and the PHRA.
Because these two statutes are interdretextensively, my discussion of Title VII below

appliesequallyto the PHRA._Fogleman v. Mercy Hosp., 283 F.3d 561, 567 (3d Cir. 2002)

(“[T]he PHRA is to be interpreted as identical to federal-agcrimination laws except where
there is something specifically different in its language requiring that it Hedrddferently.”).
| will deny defendants’ motions with respect to bbt discrimination and retaliatiariaims.

A. Discrimination Based on Sex

Defendants arguihat plaintiff's claim forwrongful discharge and hostile work
environment undefitle VII should be dismissed because he alleges discriminatithre drasis
of sexual orientation only, not on the basis that his conduct did not conform to stereotypes of
masculinity Because find, however, that plaintiflescribe himself as the victim of
antagonistic treatmeuue tohisperceived effemirta behavior, rather thaas a result ofis
sexual orientation alone, | will deny the motion to dismiss plaintiff's discriminateoms.

Title VII of the Civil Rights Act of 1964 prohibits employers from discriminating
“because of'a person’s “race, color, religion, sex, or national origin . . ..” 42 U.S.C. § 2000e-
2(a). Discriminationbecausef sex includes discrimination on the basis of a person’s failure to

conform to stereotypes associated with his orsk&r Prowel v. Wise Bus. Forms, Inc., 579 F.3d

285, 289-92 (3d Cir. 2009)iting Price Waterhouse WHopkins, 490 U.S. 228, 250-51 (1989).




Although the Court of Appeals has held that Title VII does not prohibit discrimination based on

sexual orientation alone, Bibby v. Phila. Coca Cola Bottling Co., 260 F.3d 257, 261 (3d Cir.

2001), gplaintiff can stata Title VII claim if he alleges that he was discriminated against
becausea supervisoperceived that he defied sex stereotypes, even if he also alleges that he was
discriminated against for beimgy. Prowel| 579 F.3d at 291.

It is not a bar to a sex discrimination claim that the supervisor associated thefglaintif

behavior with being gay as well as with defying sex stereotyipeBrowelv. Wise Business

Forms, Inc.the Court of Appealseversedhe district court’s grant of summary judgment for the

defendant on the plaintiff's sex discrimination claild. The Court relied othe plaintiff's
evidence that, in addition to being discriminated against for being gay, hésevasariminated
against because he had a high voice, did not curse, wasgiwelhed,” wore “dressy clothes,”
was neat, filed his nails, crossed his legs “the way a woman would sit,” walkedraed c
himself in an effeminate manner, drove a clean car, talked about art, music, aoddetagn
and moved with “pizzazz.d. at 287. Thus, undé&rowe| Title VII's prohibition on sex
discrimination covers harassment for an employee’s nonconformity with seatgpes, as
distinct from his nonconformity with attitudes about sexual orientatidnat 289-90see also

Ellingsworth v. Hartford Fire Ins. Co., No. 16-3187, 2017 U.S. Dist. LEXIS 42061 (E.D. Pa.

2017) (holdinghat plaintiff alleged a Title VIl claim for sex discrimination where she alleged
“she was harassed because of her maseufaweording to [her supervisor]—tattoo, how she

dressed, how she looked, and how she presented herself as a woman”); Burnett v. Union R.R.

Co., No. 17-101, 2017 U.S. Dist. LEXIS 97825 at *10-12 (W.D. Pa. June 26, 2017) (holding
that the plaintiff stated a claim under Title VII because he alleged he was #thfassaot

performing stereotypical male behavior”).



Plaintiff has sufficiently alleged that he was discriminated against because Chapman
perceived that he did not conform to Chapmaxigectations of what is masculinAccording
to the complaint, Chapman apparently found plaintiff to be effeminate, using both a femal
name, “Frages,” to refer mockingly to plaintiff, and a feminine, higibched voice when
referring to him by this name. Plaintghowsthat Chapman harassed and, ultimately, fired
plaintiff becausef his failure to conform to sex stereotypes.

Although plaintiffdoes not allege that he actually acted effeminately, the absence of such
an allegatiordoes not doom his claim. Rather,rhastmerelyshowthat he was perceived to be

a member of a protected category. Price Waterh@d®eU.S. at 258 (“It is not our job to

review the evidence and decide that the negative reactifthe tplaintiff] were based on reality;
our perception ofthe plaintiff's] character is irrelevant.” The issue is rather “whethejttin@g
partners who employed hegacted negatively to her personality because she is a woman.”)
Plaintiff's complaint sufficiently alleges that Chapman perceived him to benieffte
Therefore, I will not dismiss plaintiff'slaims for sex discrimination based on a hostile
work environment and wrongful discharge on this basis.
B. Retaliation
Plaintiff also states a claim under Title VII for retaliation.
To establish a prima facie case of retaliation under Title VII, a
plaintiff must tender evidence that: (1) she engaged in activity
protected by Title VII; (2) the employer took an adverse
employment action against her; and (3) there was a causal

connection between her participation in the protected activity and
the adverse employment action.

Moore v. City of Phila., 461 F.3d 331, 340-41 (3d Cir. 2006).

Plaintiff sets forthsufficientfacts to satisfy the first two elements of his prima facie case.

First, healleges thathe engaged in a protectadtivity by repeatedly askinGhapman to stop



harassing himthereby opposing Chapman’s unlawfully hostile conduct. Compl.2JS&cond,
it is clear that Meadowview took an adverse employment action against plah@iffitafired
him in September 2016.
Plaintiff has also satisfied the third elembgitshowing a causal connectibetweerhis
participation in the protected activity and the adverse actiorall@gea causal connection, a
plaintiff mustdescribefacts showing that the harm would not have occurred in the absence of the

plaintiff's protected activity.Univ. of Texas Sw. Med. Ctr. Wassay133 S. Ct. 2517, 2525-34

(2013). A plaintiff can show @eausal connectiom myriad ways, including temporal proximity
betweerthe employees protected activity and the alleged retaliatory actzopattern of
antagonism following the protected conduct and preceding the adverse employinantac
employer’s providing inconsistent reasons for terminating the employetherraircumstantial

evidence that supportise inference._Farrell v. Planters Lifesavers, @66 F.3d 271, 280-81

(3d Cir.2000).

Plaintiff has alleged sufficient facts show a causal connection between his opposition
to Chapman’s harassment and his termination. Although he was not terminated uratil seve
months after he asked Chapman to stop harassing @ialldgel continued harassment in the
interim, that he was fired on false pretenaesl that he was not givéime progressive discipline
given to other employeesTheseallegations are sufficient at this stage to survive a motion to

dismiss on his retaliation claim.

2 The parties do not discuss this basis for plaintiff's retaliation claim. Rathietjfpla
states that he was firéoh retaliation for his protected conduct of complaining about/opposing
Mr. Chapman'’s dislike of gay people in or around May Z016. § 107. If this were the only
allegation that he engaged in an activity protected by Title VII, | woalthbed with a challenge
to the controlling precedent Bibby that sexual orientation discrimination is not protected under
Title VII. 260 F.3d at 261However, plaintiff also alleges that he repeatedly asked Chafaman
stop harassing himaetivity that is protectednderProwel 579 F.3dat289-92.
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. Springfield Township Ordinance

Plaintiff also brings a claim under the Springfield Township Human Relationsach
(Counts VIII and 1X), which prohibits employment discrimination on the basis of avidiidi’s
sexual orientation Defendants argue this claim should be dismissaghtimelybecause a
complaint alleging violationsf the Ordinance “must be received by the Township within 180
days of the ocauence of the last act giving rise to the complaint, or such complaint shall be
dismissed as untimely.” Springfield Township Human Relations Ordinance, &t4#¢l, Dkt.
No. 20, Ex. 9.SpringfieldTownship did not receive plaintiff's complainttir214 days after the
last act Dkt. No. 20, Ex. 10 (Letter from Donald E. Berger, Jr., Township Manager, to Justin F.
Robinette, May 12, 2017).Paintiff argues higardiness should be excudegtause he timely
asserted his rights mistakenlyRhiladelphia and Whitemarsh before learning that
Meadowview nursing homeas in fact located in Springfield agree Plaintiff has pleaded
adequate grounds to find that equitable tolling applies to his claim such that it should not be
dismissed asntimely.

“[E]quitable tolling is proper only when the principles of equity would make the rigid
application of a limitation period unfair. This unfairness generally occurs kegretitioner
has in some extraordinary way been prevented from asserting his or her rigrtss'v.

Morton, 195 F.3d 153, 159 (3d Cir. 1999) (internal quotation marks, citations and alterations

3] take judicial notice of the date of plaintiff's filing of the complaint with Sprielgfi
Township, as such informationnsadily determinabléom the Township’s recordsA fact is
subject to judicial notice, and therefore can be considered on a motion to dismiss nibit
subject to reasonable dispute because it . . . can be accuratelgdityddetermined from
sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b); Feingold v.
Graff, 516 F. App’x 223, 225 (3d Cir. 2013). Courts will generally take judicial notice of
governmental records. Wells Fargo Bank, N.A. vidms Mill Holdings, LLC 127 F. Supp. 3d
156, 166 (S.D.N.Y. 2015) (explaining that courts “routinely take judicial notice of . . .
governmental records”).




omitted). Equitable tollingmay be appropriate if . . . the plaintiff has timely asserted his rights
mistakenly in the wrong forurh.ld. But he or she “must showathe or she exercised
reasonable diligence in investigating and bringing the claivtexe excuable neglect is not
sufficient.” Id. (internal quotations, citations, and alterations omitted). Althodgls a general
matter, the filing of an action in a court that clearly lacks jurisdiction will not toll thetstaf
limitations,” where “the lack of jurisdiction in the state court was far from clear” edeitab

tolling may be appropriateValck v. Discavge, 741 F. Supp. 88, 91 (E.D. Pa. 1990) (applying

equitable tolling to the plaintiff's claims when she filed in the wrong forum bedaesclaims

were based on injuries on a boat ribarDelawaréMaryland border)see als@urbala v. United

StatesNo. 14-1238, 2015 U.S. Dist. LEXIS 33878 at *21 (M.D. Pa. 208/8yes v. Predco

Servs. Corp., No. 10-1320, 2011 U.S. Dist. LEXIS 83443 at *22—26 (D.N.J. 2Pintiff

bears the burden of showing that equitable tolling is warranted. Podobnik v. U.$S@osta

409 F.3d 584, 591 (3d Cir. 2005).

Plaintiff's complaint showshat he exerciseeasonable diligence in investigating and
bringing his claimsandthat he mistakenly brought them in the wrong forum due tditheulty
of ascertaininghe appropriate jurisdiction. Meadowview is located on or very close to the
Philadelphia-Montgomery County line. Compl. § 10. Meadowview has a Philadelphiasaddres
and has asserted in state filings that it is in Philadelddid]{ 4, 5, 10, 13As plaintiff's
counsel explainglaintiff first filed with the City of Philadelphia Commission on Human
Relations within about one month of his terminatidoh. { 7. After filing, hetwice requested
defendants’ answer before the statute of limitationedolld. 7 16-11. Defendand, however,
did notcontestthe Philadelphia commissionjsirisdiction until several months later, having

obtained arextensiorfor filing their answer Id. 1 9-14. Defendants asserted that



Meadowview ¢ located in WhitemahnsTownship.1d.  14. A few weeks laterplaintiff's
counsefiled a complaint with the Whitemarsh Township Human Relations Commjdsibn
was told by the Township’s Solicitor that Meadowview was not in Whitemadsiy.15. A
week later, plaintiff'scounsel filed a complaint in Springfield Townshijl. T 16.

These allegations show that plaintiff was diligent in bringing his claims but thwarted o
several occasions by circumstances beyond his control. Hestaddishedon the face of the
complant, that equitable tolling is appropriat€herefore | will not dismiss his claim under the
Springfield Township Human Relations Ordinance.

[I1.  Philadelphia and Whitemarsh Ordinances

Plaintiff also bringsexual orientatiordiscriminationclaims under the Philadelphia Fair
Practices Ordinance (Counts IV and V) and the Whitemarsh Township HunsioRzel
Ordinance (Counts VI and VII). The Philadelphia Ordinance only covers conducidkatiace
in the City of Philadelphia. Phila. Code § 9-1100; PCHR Guide to Discrimination Complaints
2. The Whitemarsh @linance covers any employer “within the jurisdiction of the Township [of
Whitemarsh, Montgomery County, Pennsylvania).” Whitemarsh Human Relationsa@cdi
No. 911, Dkt. No. 20, Ex. 8Defendants argue that plaintiff canistatea claim under the
ordinances because the nursing home wheretiflauworked was in neither thety of
Philadelphia nor Whitemarsh Township, but in Montgomery CouHtywever, | will declineto
take judicialnotice of the nursing home’s location without the benefit of discovery.

In generala district court ruling on a motion to dismiss may not consider matters
extraneous to the pleadings.may, howevergconsider “a document integral to or explicitly

relied upon in the complaint,” In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1426 (3d

Cir. 1997), where it is “undisputedly authentic.” In re Donald J. Trump Casino Seg, Liti
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F.3d 357, 368 n.9 (3d Cir. 1993ke alsd-eingold v. Graff, 516 F. App'x 223, 225 (3d Cir.

2013) (holding that, on a motion to dismiss, a court may conaitieat that is subject to judicial
notice under Rule 201(b) of the Federal Rules of Evidene&e—a fact that is not subject to
reasonable dispute because it . . . can be accurately and readily determinexlifoe® whose
accuracy cannot reasonably be questioned”). Although some courts have taken judseiafnot

deeds, they typically take notice only of the deed’s existence, not its corfiestse.g Lee v.

Thornburg Mortg. Home Loans Inc., No. 14-602, 2014 U.S. Dist. LEXIS 137758, at *11 (N.D.

Cal. Sep. 29, 2014%ee als®oss v. Clearwater Title Cob51 F.3d 634, 639 (7th Cir. 2008).

It remains Subject to reasonable dispute” that the entire nursing home property is located
within Springfield Township. The parties’ motions rely extensively on evidextceneous to
the pleadings Most persuasively, defendants submit the deed of the Meadowwiesindyl
Home, which states that the property is in Springfield Township, Montgomery CdoegDkt.
No. 20, Ex. 2. On a motion to dismiss, however, there is no assurance that this information is
complete Therefore, | will allow discovery with respect to Meadowview’s location.
V. Employment Relationship with Premier and the Rest Haven Defendants

Plaintiff brings all of his claims against both Premier Healthcare Managent&htiie
company that he alleges owns Meadowview and the Rest Haven defenBastHaven Care
Corp., doing business as Rest Haven-Whitemarsh Nursing Center, and Rest Hawen Nurs
Center (Whitemarsh), Inc. The comparaegue that plaintiffails to allege an employment

relationshipwith them | disagree.
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In order to establish a Title VII claim for employment discriminafiggintiff must

show that he was in an “employment relationship” with the defendant. Faush v. Tuesday

Morning, Inc, 808 F.3d 208, 212 (3d Cir. 2015An employment relationship exists whéne
hiring partyhas the fight to control the manner and means by which the product is

accomplished.”Nationwide Mut.Ins. Co. v. Darden, 503 U.S. 318, 323 (1999ush 808 F.3d

at 213 (‘Because Ti# VII's definition of employeéis. . . devoid of content, the comméaw

test outlined irDarderi determines itsneaning). The right to control can be shown based on the

a long list of nonexclusive factors, including “whether the work is part of the rdgudamess of
the hiring party’ “whether the hiring party has the right to assign additional projects toréte hi
party,” “the provision of employee benefitsthe extent of the hired party’discretiorover
when and how long to work” andHhe tax treatment of the hired party.” Dardg83 U.S. at
323-24. Who had the authority to hire and fire the worker is also relevansh 808 F.3d at
214. Eachof these factors must be weighed; there is “no shorthand formula or magic phatase t
can be applied to find the answetd. Additionally, the inquiry is not comparative between two
possible employers=f]wo entities may beco-employersor ‘joint employersof one
empbyee for purposes of Title VII” if they both meet the common law standdrét 215.

Taking all of plaintiff's allegations as truehold that he has alleged facts satisfying
enough of th®ardenfactors to show an employment relationship with both Premier and the
Rest Haven Defendants.

A. Premier

Plaintiff alleges thaPremierowns and operates sixrsing and rehabilitation facilities

Meadowview amonghem, showing that the work plaintiff did wissPremier’s “regular

4 Neither plaintiffnor the defendantargue that the law with respect to this issue is
different under the relevant state and county laws and ordinances.
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business.” Compl. 11 7, 3Bremier also “operates a website for ‘Meadowviewddhation

and Nursing Center.d. 1 31. Plaintiff alleges that his tax treatment suggests Premier

employed him: while hi§V2 stated that his employer was Rest Haven, the address and principal
place of business was 199 Community Drive, Great Neck, NY 11d#dh is Premier’s

address.Id. 1119, 29, 30.

Additionally, Premier hird all Meadowview workersld. 1 31 (quoting the employee
handbook, which states, “No representative of Meadowview, other than the CEO ofrPremie
Healthcare Management, LLC, has the authority to enter into any agregmogding
employment for a specific duration or to make any agreement contrary tedtasof the
handbook”). It alsooversaw any disagreements about reasonable disability accommodfations
employees.ld. § 32. Plaintiff's employee handboalso references Premier Healthcare
Management Dkt. No. 33 Ex. I.°> Finally, the CEO of Premier Healthcare Management
registered the fictitious name, Meadowview Rehabilitation and Nursing Cesiiethe
Pennsylvania Department of Statd. 1 5, 6. Thughe use of the Meadowview nanmeother
areas could refer to Premier Healthcare.

Although, as Premier points oglaintiff does not provide allegations with respect to
several of the Dardefiactors, he need not do so in order to allege an employment relationship.
While Premier contends that it is a “management company” and that “the Complaint makes it
clear that Premier’s regular business waslg administrative managemenDkt. No. 25 at 12,

| would have to stray from the standdod a motion to dismiss to conclude from plaintiff’s

® | may consider “a document integral to or explicitly relied upon in the camlén re
Burlington Coat Factory Sec. Litigl14 F.3d at 1426, where it is “undisputedly authentin.te
Donald J. Trump Casino Sec. Litig., 7 F.3d at.3&88ough plaintiff only attaches the handbook
as an exhibit in his response to defendants’ motions to dismigsjdgeonit in his complaint
and defendants do not dispute its authenticity.
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complaint that Premier was solely involved in upper-level management and iry monteolled
the manner in which plaintiff performed his worRlaintiff has pleadetenough fact[s] to raise
a reasonable expectation that discovery will reveal evidena@naimployment relationship
between himself and Premiefwombly, 550 U.S. at 556Therefore, | will not dismiss the
claims against Premier at this stage.

B. The Rest Haven Defendants

The Rest Havedefendatsarguethattheydid not employ plaintiff during the relevant
time period because thepld the nursing home before Chapman was hired and thus tiefore
alleged misconduct begaithis argumentvould be more appropriate after discovetih
respect tdVleadowview’s sale and Chapman’s hiring.

For the purposes of this motion, | must accept all of the following allegationseashe
employer name listed on plaintiffflaycheck at atimes relevant to this action waRkest Haven
Nursing Center (Whitenmah), Inc,” Compl. { 19; andRest Haven Care Corp., made hiring
decisions including hiring the Plaintiff, promulgated work rules, was respongitéeldiressing
discrimination and harassment complaints, set conditions of employment, and waslbespons
for dayto-day supervision.”ld. 1 39.

The Rest Havedefendantgargue intheir motion to dismiss thahey sold the nursing
home on February 1, 201G hey cite the Medicare.gov website,tDMo. 29, Ex. A, and an
agreemenshowing that WM Operating leases the nursing home’s prenige&x. B. The
Rest Haverefendants contend these are public records of which the court may take judicial

notice.
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Taking judicial notice of this informatioh| find that it does not cohgsively establish
that the Rest Haven defendants ceased employing plaintiff before any miscomduetdc It
shows merely that they did not owfeadowview. As recognized Darden many factors
determine the existence of an employnmetationship. Additionally, the information does not
show whetheit wasthe Rest Haven defendamtsdefendant WM Operating that hired Mr.
Chapman in February 2016, the same month of the supposed sale. Compih§ré®ore |
will not dismiss the claims against tRest Haven defendants, vather will allowfor discovery
regardingwhether Rest Havehired Chapman and employed plaintiff during the relevant time.
V. New York State Human Rights Law

The defendants move to dismiss plaintiff's claims under the New Yatk Stuman
Rights Law (Count X and Xl). The New York Human Rights Law prohibits anyerapfrom
discriminating based on sexual orientation. N.Y. Exec. Law § 296. Meadowview drgties t
these claims should be dismissed because Meadowview is not lochked York. Plaintiff
responds thate has alleged that WM Operating, LLC’s corporate address is in New a&ork,

listed on Plaintiff's W2 statemenDkt. No. 24, Ex. AA; Compl. § 29Regardless of

® A fact is subject to judicial notice, and therefore can be considered on a motion to
dismiss, if it ‘is not subject to reasonable dispute because it . . . can be accurately and readily
determined from sources whose accuracy cannot reasonably be quéstieedR. Evid.
201(b);_Feingold v. Graff, 516 F. App’x 223, 225 (3d Cir. 201Gpurts will generally take
judicial notice of governmental records. Wells Fargo Bank, N.A. v. Wrights MillliHg$,
LLC, 127 F. Supp. 3d 156, 166 (S.D.N.Y. 20{&plaining that it was “clearly proper to take
judicial notice” of documents retrieved from Medicare.gov and other stase esxi@aining that
courts “routinely take judicial notice of such governmental recordsf)alsoDanielsHall v.
Nat'l Educ. Ass’n, 629 F.3d 992, 998 (9th Cir. 2010) (taking judicial notice of a list of approved
vendorson a school district websitd)aborers Pension Fund v. Blackmore Sewer Constr., Inc.,
298 F.3d 600, 607 (7th Cir. 2002) (taking judicial notice that one bank is a branch office of
another bank)I will therefore take judicial notice of the fact that WM Holdings, LLC has
owned one hundred percent of Meadowview Rehabilitation and NurginigiCsince February
1, 2016, as stated in the Medicare.gov record attached to defendants’ motion to dismiss, Dkt. N
29, Ex. A.
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defendant’s corporate address, howepkintiff has not stated a claim under the New York
State Human Rights Law because he does not allege that any relevant conduct actleved i
York.

New York courtggenerallyhold that laws regulating conduct only apply to conduct that

occurs within thestate. Cooney v. Osgood Mach., Inc., 612 N.E.2d 277, 28% (1993)

(explaining that “the traditional rule of lex loci deliefimost invariably obtains” with respect to
conductregulating laws). Thus, for laws regulating the way employers treattngloyees,
courts havepplied the law of the state where the plaintiff was employed and fired, tiagimer

the law of the state where the emploegerporation was headquarteresee, e.g.Duffy v.

Drake Beam MorinNo. 96-5606 (MBM), 1998 U.S. Dist. LEXIS 7215, at *37 (S.D.N.Y. May

15, 1998)explaining that “even if the decision to fire” the plaintiff was made at the deftis
New York City headquarters, “that fact is insufficient to establish a woolatf the State Human

Rights Law”);Littman v. Frestone Tire & Rubber Co., 709 F. Supp. 461, 469 (S.D.N.Y. 1989)

(applying New Jersey law where the plaintiff was an employee and irdashies discharge in
New Jersey).

The only connections to New York that plaing#ts forthare the corporate addses of
defendants Premier Healthcare Management and WM Operating, LLC. He doksmdtat
any offending conduct occurred in New York, but rather alleges he workediegbtus
Pennsylvania, the harassment occurred in Pennsylvania and he was fired in Peansylvani
Therefore, he cannot state a claim under a law that regulates conduct in New wiblrk.

dismiss these claims.
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CONCLUSION

In light of the preceding discussion, | find th#iptiff has stated claims under Title VII,
the PHRA and the local ordinances against defendants Chapfiva@perating, LLG Premier
and the Rest Haven defendants. His claims under the New York Human Rights Law,rhoweve
will be dismissedor failure to set forth any New York based conduct.

An appropriate Order fdws.
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