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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JERMAINE WILLIAMS

CIVIL ACTION
V.
NO. 172697
CITY OF PHILADELPHIA OFFICE OF THE
SHERIFF, ETAL.
MEMORANDUM
SURRICK, J. AUGUST _22 , 2017

Presently before the Court is Defendants’ Motion to Dismiss. (ECF No. 3.) For the
following reasons, the Motion will be granted in part and denied in part.
l. BACKGROUND

Plaintiff Jermaine Williams, a form@risonerat the State Correctional Instituge
Graterford, Pennsylvania, brings the instant action against Defendants allegiDgféredants
violated his constitutional rights, and seeks relief under 42 U.S.C. §'1983.

A. Factual Background

On November 14016, Plaintiffwas being transportdtbom Graterfordto the Criminal
Justice Centen Philadelphia, Pennsylvania. (Compl. 1 3, ECF NoDkjendarns Deputy
Sheriff Lopez andDeputy SheriflValascowere responsible for transporting Plaintiff and several
other inmates to the Criminal Justice Centfd.) At the time of transportation, Plaintiff was in
a wheelchair. I¢l. 11 7#8.) Some of the other inmates being transported were also in
wheelchais. (d.  14.) All of the inmates, including Plaintiff, were shackled and handcuffed

during the entire trip. Id. 1 9.) Plaintiff alleges that Deferats did not secure Plaintiff's

! Defendants include th@ity of PhiladelphigOffice of the Sheriff Deputy Sheriff V.
Lopez, and @puty Sheriff Valasco.
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wheelchair orthe wheelchairs of any of the other inmataside the van.Id.  7.) Plaintiff
also alleges that Defendants did not secure Plaintiffipioathe other inmates withseatbelor
any other safety apparatu@d.) Plaintiff alleges that the inmates “complained to the
[Defendants] about the unsafe situation they were ild” §(10.) Defendants ignored these
complaints. Id. 1 15.)

Defendant Valasco then began to dtive van to the Criminal Justice Centeld. (] 6.)
Plaintiff alleges thaVYalasco was driving too fast, atithtthe inmates asked Valasco to slow
down onmultiple occasions. I{. 11 12, 16.) Several inmates began to “sway side to side and
back and forth” during the trip.Id.  10.) Plaintiff alleges that his wheelchair began to lift off
the floor of the van. Id. 1 11.) The imatescomplairedto Defendants that their wheelchairs
were sliding back and forth inside of the van; however, Defendants’ only response was “don’
come to jail.” (d. 1 13, 14.) Valasco sped around a curve on the east side of Philadelphia City
hall too fast, and had to abruptly “slam on the brakes” in order to gain controhafrthdd.

16.) When the van stopped abruptly, Plaintiff was “thrown out of his wheelchair head first into
the metal grate of the van.ld(  17.) Several other inmates were simultaneously thrown out of
theirseats (Id. 1 16.) Plaintiff was thrown upside down in the van, and two of the other inmates
were thravn on top of him. Ifl. 1 17.) Plaintiff suffered severe injuries including a concussion,
chest injuries, andninjury to his spine at the cervical and lumbarels. (Id. 1 22.)

B. Procedural History

Plaintiff filed the Complaint in this Court on June 15, 20FTaintiff assertdoth federal
and state law violations in his Complaint. With regard to the federal claim, Plalletfés that
Defendants violated his constitutional rightelar the Eighth and Fourteenth Amendments,

pursuant to 42 U.S.C. § 1983 (Count I). With relgarthe state law claim, Plaintiff alleges that



Defendants negligently operated a Pennsylvania motor vehicle, in viatd#i@Pa. Cons. Stat.
Ann. § 8542 (Count Il). On July 24, 2017, Defendants filed the instant Motion to Dismiss.
(Defs.” MTD, ECF M. 3.) Defendants’ Motion seeks dismissaPtintiff's federal claim
(Count I) and remand the case to state court in order teeasldtlaintiff's state law claimOn
August 16, 2017, Plaintiff filed a Memorandum in Opposition to Defendants’ Motklris (
Opp., ECF No. 6.)

. LEGAL STANDARD

Under Federal Rule of Civil Procedure 8(a)(2), “[a] pleading that statesna fdr relief
must contain a short and plain statement of the claim showing that the pleader istentitled
relief.” Rule 12(b)(® provides for the dismissal of a complaint, in whole or in part, for failure to
state a claim upon which relief can be grantddnotion under Rule 12(b)(@gsts the
sufficiency of the complaint against the pleading requirements of Rule {@sufvive a
motion to dismiss, a complaint must contain sufficient factual matter, accepted,ds tstiate a
claim to relief that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)).

A claim is plausible “when the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable for the misconduct’alldged.
complaint that merely alleges entitlement to relief, without alleging facts that showneatit/e
must be dismissedSee Fowler v. UPMC Shadysj&&'8 F.3d 203, 211 (3d Cir. 2009). Courts
need not accept “[tlhreadbare recitals of the elements of a cause of actionteslppaonere
conclusory statements ..”. Igbal, 556 U.S. at 678. “While legal conclusions can provide the
framework of a complaint, they must be supported by factual allegatitthsat 679. This

“does not impose a probability requirement at the pleading stage,’ but instead,‘satiplfor



enough facts to raise a reasonable expectation that discovery will reveal evidémee o
necessary elementPhillips v. Cty. of Allegheny15 F.3d 224, 234 (3d Cir. 2008) (quoting
Twombly 550 U.S. at 556).

In determining whether dismissal of the complaint is appropriate, courts useartwo
analysis.Fowler, 578 F.3d at 210. First, courts separate the factual and legal elements of the
claim and accept all of the complaint’s wpleaded facts as trudéd. at 210-11. Next, courts
determine whether the facts alleged in the complaint are sufficient to showetipéditttiff has a
“plausible claim for relief.” Id. at 211 (quotindgbal, 556 U.S. at 679). Given the nature of
the twopart analysis, “[détermining whether a complaint states a plausible claim for relief will
.. . be a contexdpecific task that requires the reviewing court to draw on its judicedreence
and common sense.McTernan v. City of Yorb77 F.3d 521, 530 (3d Cir. 2009) (quoting
Igbal, 556 U.S. at 679).

Finally, “a complaint need not establisipiama faciecase in order to survive a motion to
dismiss.” Connelly v. Lane Const. Cor@09 F.3d 780, 788-89 (3d Cir. 2016).pAma facie
case is “an evidentiary staaudl, not a pleading requireméntSwierkiewicz v. Sorema, N,A34
U.S. 506, 510 (2002). therefore is “not a proper measure of whether a complaint fails to state a
claim.” Fowler, 578 F.3d at 213. fistead of requiring prima faciecase, the posiwombly
pleading standard ‘simply calls for enough facts to raise a reasonableagipetiat discovery
will reveal evidence of’ the necessary element€tnnelly 809 F.3d at 789 (quotirfehillips,

515 F.3d at 234).
1. DISCUSSION
Defendants contehthat Plaintiff has failed to state a § 1983 claim because Flainti

Complaint onlyallegesthat Defendants acted negligently. Defendants contend that Plaintiff's



allegations of mere negligence are insufficient to state a claim undegtité Bhd Fourteenth
Amendments. Plaintiff responds thlaé Complaint alleges thBefendants acted with reckless
disregardo Plaintiff’'s safetythus satisfyingherequired standard for pleadiag 1983 claim.

Section 1983 states in relevant part that a “person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State . . . subjects, or causes to bd,smyjecte
citizen of the United States . . . the deprivation of any rights . . . secured by theéufionsdnd
laws,shall be liable to the party injured in an action at law.” 42 U.S.C. § 1988ause of
action under Section 1983 requires only two allegations: a person has deprived the gflaintiff
federal right, and that person acted under color of state dotedrlaw.” Goldwire v. City of
Phila., 130 F. Supp. 3d 936, 941 (E.D. Pa. 2015) (ciGognez v. Toledal46 U.S. 635, 640
(1980)).

“The Eighth Amendment’s prohibition against cruel and unusual punishment protects
prisoners against the ‘unnecessargt manton infliction of pain” Hamilton v. Leavyl117 F.3d
742, 746 (3d Cir. 1997) (quotinghitley v. Albers475 U.S. 312, 319 (1986))[T]he treatment
a prisoner receives in prison and the conditions under which he is confined are subjetintp scr
under the Eighth AmendmentFarmer v. Brennan511 U.S. 825, 832 (1994) (citation and
internal quotation marks omittedi prisoner’sright to be free of “cruel and unusual
punishment in violation of the Eighth Amendmdig] made applicable to the States by the
Fourteenth [Amendment].Estelle v. Gamble429 U.S. 97, 101 (1976)n order to state a claim
under the Eighth Amendment, a pldilhnmust allege that(1) he was incarerated under
conditions posing a substantial risk of serious harm, (2)ffieeal was deliberately indifferent
to that substantial risk to his health and safety, and (3)ffivgal’'s deliberate indifference

causé him harm.” Bistrian v. Levj 696 F.3d 352, 367 (3d Cir. 2012) (citiRgrmer, 511 U.S.



at834). “Deliberate indifferencein this context is a subjective standafthe prison official-
defendant must have known or been aware of the excessive inshate safety. Id. (Quoting
BeersCapitol v. WhetzeR56 F.3d 120, 125 (3d Cir. 20013ge also Rogers v. Boatrigii09
F.3d 403, 407-08 (5th Cir. 2018)To establish deliberate indifference, the prisoner must show
that the defendants (1) were awafdacts from which an inference of arcessive risk to the
prisoner’s health or safety could be drawn and (2) that theglpctitew an inference thatch
potential for harm existed(titation and internal quotation marks omittedjhe Eighth
Amendnentimposes duties oofficials to “take reasonable measures to guarantee the safety of
inmates.” Farmer, 511 U.S. at 83fcitations omitted) A “denial of [humane] conditions can
result from an offices delibeate indifference to a prisoner’s safétyBrown v. Fortney 518
F.3d 552, 558 (8th Ci2008) (citation omitted)see alsd-armer, 511 U.S. at 826 (“[A]
factfinder may conclude that a prison official knew of a substantial risk thhemaery &ct that
the risk was obvious.”).

The EighthCircuit has held thaa “failure to provide a seatbelt to a prisoner while driving
in a manner that puts the prisoner at risk of injury can constitute deliberatergmte to a
prisoner'ssafety and health.Brown, 518 F.3d ab58 (citation omitted).In Brown, the plaintiff
was a prisoner who was being transported in a van by the defendant dtficr559. The
plaintiff was shacklé and in handcuffsid. The plaintiff and the other inmates being
transportedasked the defendant offickr securghem with a seatbeglhowever the officer
refused.ld. The Eighth Circuit noted thainceplaintiff was prevented from securing his own
seatbeland made multiple requests to be secutteeldefendandfficer wasaware of the
substantial risk of harm to the plaintiffid. at 560. Similarly, in Rogersthe Fifth Circuit held

that the plaintiff hagbledan Eighth Amendment violatidoy alleging that the defendant



“operated the prison van recklessly, knowing thatéhwas a substantial risk that [the plaintiff]
would be injured if the van stopped abruptly because [the plaintiff] was shackled iong@uird
handcuffs and was not provided with a seatbelt.” 709 F.3d atl2i@®ict courts within this
Circuit havesimilarly held that an Eighth Amendment claim exists when a defendant officer
transports a prisoner in a vehicle that lacks adequate safety restmthteen proceeds to drive
recklessly, thus causing the plaintiff to suffer injuri&ee, e.g Stewart v. Wenerowicko. 12-
4046, 2015 WL 5092865, at *9 (E.D. Pa. Aug. 27, 2@h6)ding that the plaintiff sufficiently
alleged an Eighth Amendment claim because he was handcuffed and in shackles, was not
provided with a seatbelt or any other safety restraint, and the defendantiereedicle at
excessive speeds, ignoring the plaintiféguestgo slow down)Otero v. CatalogneNo. 08-
282, 2010 WL 3883444, at *11 (W.D. Pa. Sept. 28, 2010) (holding that the defendant manifested
a deliberate indifference for the plaintiff's safety because the defeig@néd the plaintiff's
requesfor the defendant to stop driving recklessly).

A. Defendant Valasco

As inthe above cases, Plaintiff haledfacts sufficiento demonstratéhat he was
transported under conditions that posed a substantial risk of serious harm to himself dmet the ot
inmates in the van. Plaintiff alleges that he was in shackles and handcuffs prévented him
from being able to secut@mself inside thevan. In addition, not only did Defendants not secure
Plaintiff with a seatbeltDefendants did not secure Plaintifideelchairinside the van Plaintiff
alleges that Valasco was driving too fast, which caused Plaintiff and therotiees to move
bad and forth inside of the van. Plaintiff suffered serious injuries because ¥alasadriving
too fast around a curve, and was forced to slam on the brakes. This sudden stofheaused

inmates to be thrown out of their respective wheelchairs, and isp#gjffor Plaintiff to hit the



metal grate of the van head firsthe risk of harm to Plaintiff is obvious. A personin a
wheelchair should not be placed into a van without a seatbelt or any safeiptesiral then be
subjected to reckless driving.

In addition, Plaintiff has sufficiently alleged thé&alasco was aware of this risk because
Plaintiff and the other inmates alerted hinthte dangerousituationon multiple occasions.
Plaintiff and other inmates “complain[ed] to [Defendants] about the unsafe @ittiatly were
in.” (Compl. 1 10.)The inmates “complained several tiniestating that their wheelchairs were
“sliding back and forth” during the trip.Id.  14) Plaintiff alleges thaDefendantsgnored
their complaintsandthat Defendanttold them “don’t come to jail (Id. § 13) Valasco
continued to drive too fast, until ultimately he was forced to slam on the brakesgdhasin
aforementioned injuriesBased on the inmates’ complaints and Valasco’s response, it is obvious
that Valasco kne that Plaintiff was not secukeithin the van, and ignored the substantial risk of
harm to Plaintiff. Accordingly, Plaintiff has sufficiently alleged an Bigéwhd Fourteenth
Amendment claim against Valasco, pursuant 1983.

B. Defendant L opez

Plaintiff also brings a 8§ 1983aim against Defendant Lopez, ttieputy Sheriff who was
in the passenger seat of the vélh.a police officer, whether supervisory or not, fails or refuses
to intervene when a constitutional violation takes place in his presence, the officer is directly
liable under Section 1983.8mith v. Mensinge93 F.3d 641, 650 (3d Cir. 2002) (citation and
internal quotation marks omitted)Hbwever, an officer is only liable if there is a realistic and
reasonable opportunity to intervehdd. (citation omitted). Courts have held that an officer has
a reasonable opportunity ta@nvene if the actions occurradthin the officer’s presence or

within the officer's knowledge SeePutman v. Gerloff639 F.2d 415, 423 (8th Cir. 1981We



conclude althougfthe officer] was a subordinate the evidence is sufficient to hold him jointly
liable for failing to intervene if a fellow officer, albeit his superwgs using excessive force.
."); Byrd v. Brishke466 F.2d 6, 11 (7th Cir. 1972)We believe it is clear that one who is given
the badge of authority of a police officer may not ignore the duty imposed byibes arfid fail

to stop other officers who summarily punish a third person in his preseatieeowrise within

his knowledg€). “The restriction on cruel and unusual punishment contained in the Eighth
Amendment reaches namtervention just as readily as it reaches the more demonstrable
brutality of those who unjustifiably and excessively employ fists, boots or tldmsith 293

F.3d at 651.

Here, Defendaritopez was sitting in the passenger seat of the van, and was present
during the entireérip. Lopez heard Plaintiff and the other inmates’ requests for Valasco to slow
down, and ignored theamates’ complaintghat they were in an unsafe and dangerous situation.
Plaintiff alleges thaDefendantgold Plaintiff and the other inmates “don’t go to jail” in response
to their pleas. Since Lopez did not secure Plaintiff inside of the van, anpresent while
Valesco drove recklessly, making no attempt to stop Valesco, we find thatfPheisti
sufficiently pled a § 1983 claim against Lop&xeeStewart 2015 WL 5092865, at *9-104ling
that the plaintiff stated a § 1983 claim aga#susbfficer who was fresent but not drimg at the
time of the incident” and who “failed to intervene to stop the driver from operé&gngehicle in
a reckless mannéx

C. Municipality

Plaintiff alleges that the City of Philadelphia must be held liable under § 1983 because
Defendants Lopez and Valasco’s actions were “a direct result of policies, presaad

practices of th&heiff, including failure to train them properly in all aspects ofgdiajiff's



transportation . . . .” (Compl. 1 25%) A] municipality cannot be held liable under § 1983 on a
respondeat superigheory” Monell v. Dep’t of Soc. Servs. of City of New YdB36 U.S. 658,
691 (1978). Rather, liability under 8 19&8®8aches to a municipiy only where the
municipality’s “policy or custom, whether made by its lawmakers or by those whose edicts or
acts may fairly be said to represent official policy, inflicts the injuilg.”’at 694.“[N]ot every
decision by municial officers automatically subjects the municipality to 8§ 1983 liability.
Municipal liability attaches only where the decisionmaker possesséaditharity to establish
municipal policy with respect to the action ordeteBembaur v. City of Cincinnat75 U.S.
469, 481 (1986)see also Bielevicz v. Dubino®l5 F.2d 845, 850 (3d Cir. 1990)A] plaintiff
must show that an official who has the power to make policy is responsible for either the
affirmative proclamation of a policy or acquiescence in a-satlled custom). A custom

exists when a “persistent and widespread” practice of government offictalspermanent and
well settled as to constitute a custom or usage with the force of Maiell, 436 U.S. at 690.

A policy or custom mayalso be allegeds a resulof longstanding acquiescenc&eeSimmons
v. City of Phila, 947 F.2d 1042, 1064 (3d Cir. 1991)V]ague assertionsof policy or custom
are notsufficient to impose liability.”Buoniconti v. City of Philg.148 F. Supp. 3d 425, 438
(E.D. Pa. 2015) (quotinGroman v. Twp. of Manalapad7 F.3d 628, 637 (3d Cir. 1995)

Here, Plaintiff has offered no factualpport to demonstrate either a persistent and
widespread custom, or a polinyadeby an official possessing final decision-making authority.
Plaintiff's Complaint makes no refamce to a persistent or widespread practice of offfedisg
to safely securenmates during transportationGiven the absence of afgctual supporin the
Complaint, we cannot infer that Defendants Valasco or Lo acting in accordance with a

widespread custom or practice when they exposed Plaintiff to a substaktodlhveam. See

10



Andrewsv. City of Phila, 895 F.2d 1469, 1480 (3d Cir. 199()] t is incumbent upon a plaintiff
to show that a policymaker is responsible either for the policy or, thimeghescence, for the
custom.”). Plaintiff does natllege that either Lopez or Valasco posse$sead authority to
establisha policythatofficers were not required s&ecure inmates in wheelchaghgring
transportation.Furthermore, Plaintifé bald allegations are insufficient to adequately plead a
failure to train claim.SeeéWood v. Williams568 F. App’x. 100, 105-06 (3d Cir. 2014)
(upholding dismissal of filure to train claim whethe complaint included only one prior
incident of potentially unconstitutional conduct). Accordingly, Plaintiff's corariyistatement
thatLopez and Valasco’s actions were a consequence of the “policies, procedures acespract
of the City, without more, isot sufficient to establisaMonell claim against the City of
Philadelphia.

D. L eave to Amend

Plaintiff requests leave to amend Msnell claim against the City of Philadelphfahe
Court determines that tionell claim is deficient Courts should freely grafgaveto amenda
complaint when justice so requires “unless it would be inequitable or fu@eayson v.
Mayview State Hosp293 F.3d 103, 108 (3d Cir. 2002). “Neither inequity nor futility of
amendment is presentiereand there is no indication that Plaintiff “lacks good faith or proper
motives.” Id. Therefore, we will permit Plaintiff to amerds Complaint to cure the

deficiencies.
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V. CONCLUSION
For the foregoing reasons, Defendants’ Motmiismisswill be granted in part and
denied in part.

An appropriate Order follows.

BY THE COURT:
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R.BARCLAY SURRICK, J.
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