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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RYSTA LEONA SUSMAN et al,

Plaintiffs,

CIVIL ACTION
V. NO. 173521

THE GOODYEAR TIRE & RUBBER
COMPANY, et al,

Defendans.

OPINION

Slomsky, J. March 8, 2018

l. INTRODUCTION

This case involves claimsf negligence, strict liability, and breach of warrastgmming
from an automobile accidertlegedly caused by a tread separdtionthe right rear tire of a
2003 Chevrolet Silverado SCI in which Plaintiffs Shane Loveland and Jacob Summers wer
riding. Plaintiffs Rysta Leona Susman, on behalf of her son Shane Loveland, and Jacob
Summers instituted this action agsti nine Defendanfs including The Goodyear ife and
Rubber Company(“Ohio Goodyear”) alleging that Deferahts designed, manufactured,

marketed and distributedhe tire involed in the accident arateliable for thér damages

1 A tread separation occurs when the tread of a tire separates from the restigf tn a

moving vehicle.
2 The complete list of Defendants is as follows: (1) Goodyear Tire & Rubbempény, a
Pennsylvania corporation (“Pennsylvania Goodyear”); (2) Pennsylvania GoatigéaThe
Goodyear Tire and Rubber Company (“Ohio Goodyear”); (3) Pennsylvania Goodyear d/b/
Goodwear Tire and Rubber Company (“Goodwear”); (4) Goodwear; (5) Goodwear d/b/a
Ohio Goodyear; (6) Goodwear d/b/a Pennsylvania Goodyear; (7) Ohio Goodyeahi¢8) O
Goodyear d/b/a Pennsylvania Goodyear; and (9) Ohio Goodyear d/b/a Goodwear. dDoc. N
1-1 at 18.) As discussedelow, OhioGoodyear, Pennsylvania Goodyear, and Goodwear are
separate entities.
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Ohio Goodyearremoved the action to this Court based on diversity of citizenship
jurisdiction pursuant to 28 U.S.C. § 13a%° claiming thatany Pennsylvania Defendantgigher
fraudulently joinedor a nominabparty named only to defeat diversity jurisdictioiccordingly,
it argues thathose Defendants shouba disregarded fatetermining diversity jurisdiction.

Before the Court i®laintiffs’ Motion to Remandhe case to the Court of Common Pleas
of Philadelphia County. (Doc. No. 8.) On September 5, 2017, Defendant Ohio Goodyear filed a
Response in Opposition to Plaintiffgfotion to Remand (Doc. No. 10and on September 19,
2017, Plaintiffs filed a Reply (Doc. No. 12). Ohio Goodyear has also filed-Ré&hly. (Doc.

No. 15.) On November 13, 2017, a hearing was held on the Motion to Remand, and on
November 14, 2017, the parties filed supplemental briefs (Doc. Nos. 24, 25, 26). The Motion is
ripe for a decisionFor reasons that follow, Plaintiffs’ Motion to Renthwill be denied'.

. BACKGROUND
A. Factual Background

On May 1, 2015,ShanelLoveland andJacob Summers were passengers in a 2003
Chevrolet Silverado SCI pickup truck when the right rear tire of the vehicle suffeteead
separation. (Doc. No.-1 Y 10.) The tread separation caused thiver to lose control of the
vehicle (Id.) The vehiclecrossednto the median and ratd over. (I1d.) As a result, Loveland
sustained significant brain damage and other injundsje Summers suffered orthopedic

injuries. (d.) Plaintiffs allege thathte right rear tire of the vehicle was a Goodyear Wrangler

3 28 U.S.C. § 1332(a) provides in relevant part: “The district courts shall have original

jurisdiction of all civil actons where the matter in controversy exceeds the sum or value of
$75,000, exclusive of interest and costs, and is between . . . citizens of different States . . . .”

In reaching a decision, the Court has considereddhowing documentsbDefendantOhio
Goodyeas Notice of Removal (Doc. No. 1); Plaintiffs’ Motion to Remand (Doc. No. 8);
Ohio Goodyear’s Response in Opposition (Doc. No. 10); Plaintiffs’ Reply (Doc. No. 12);
Ohio Goodyeds SurReply (Doc. No. 15); the arguments of counsel at the November 13,
2017 hearing; and the supplemental briefs filed by the parties (Doc. Nos. 24, 25, 26).
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tire> (Id. T 11.) They asserthat the design, manufacture, and marketing of the wieze
defective and unreasonably dangerand that the tiréread separation causduktloss of control
of the vehicle. 1¢.)

B. Procedural History
1. The First Action Against Pennsylvania Goodyear

On March 8, 2017, Plaintiffs filed a lawsuit in the Court of Common Pleas of

PhiladelphiaCounty, naming Goodyear Tire and Rubber Comp@Rgnnsylvania Goodyear”)

as the sole DefendanSusman et al. v. Goodyear Tire & Rubber,Cav. A. No. 171682 (E.D.
Pa.Apr. 12, 2017)ECFNo. 1-1. The Complaint allegenegligence in Count I, strict liability in
Count Il, and breach of warranty in Count Btemmirg from the design, manufactur@nd sale
of the ire involved in the accidentd. at 4-8.

The Complaintassertghat Plaintifs Lovelandand Summers anesidens of Nebraska
and that Pennsylvania Goodyedis a domestic Pennsylvania entity that is actively registered
with the Pennsylvania [partment of State as a domestic Pennsylvania business efdit§ly 2-
5. The Complaintexplairs that although Pennsylvania Goodyear is a domestic Pennsylvania
business entity, it can be served at 2@fioivation Way, Akron, Ohiold. at 3, § 5.

On March 13, 2017, Ohio Goodyear acceptsgrvice of process on behalf of

Pennsylvania Goodyedr Id. a& ECFNo. 1-2at 24. On April 12, 20170hio Goodyeatimely

®>  Plaintiffs specifically allegéhat the tire was a Goodyear Wrangler HT, LT235/85R16 Load

Rarge “F” bearing DOT MDORNJHV0244. (Doc. No. 1-1 1 11.)

Ohio Goodyear’s company name is “The Goodyear Tire and Rubber Company,” while
Pennsylvania Goodyearsompany name is “Goodyear Tire and Rubber Company. (Doc.
No. 10 at 7.) In its Opposition tahe Motion to Remand®hio Goodyear explains that it
accepted service of process on behalf of Pennsylvania Goodyear becausssed biblat
Plaintiffs hadmistakenly dropped the wortirhe” from its company name. (Doc. No. 10 at

7.) Thus, Ohio Goodyeaccepted service, believitigat Plaintiffs intended to serve it hat

than Pennsylvania Goodyeatd.{



removed the case the United States District Court for the EastDistrict of Pennsylvaniald.

at ECFNo. 1. Ohio Goodyear argued that the Court had diversity of citizenship jurisdiction over
the actionunder 28 U.S.C. § 1332(decause Plaintiffs are citizens of Nebraska, and Ohio
Goodyear the only true Defendant, is a citizen of Ohid. at 2.

Ohio Goodyear attached thpril 12, 2017 sworn Declaration of Daniel T. Young,
Assistant Secretary of Ohio Goodyear, to the Notice of Renfoval.at ECF No. 1-3. In the
Declaration,Young statedhat Ohio Goodyear is incorporated under the laws of @hébthat it
maintains its corporate headquarters at Bftbvation Way, Akron, Ohio.Id. 11 4, 5. He
explained that althoughthe Pennsylvania Departmewnf State website lists Pennglvania
Goodyear as an active, domestic ®vania corporation, the documentsider the
Pennsylvania Goodyear heading relatéstmdwear Tire & Rubber ComparfyGoodwear”) a
separateentity, and apparentlyerelinked to Pennsylvania Goodyear in errdd. Y #9. He
stated that to the best of his knowledge and belief, Ohio Goodyear “is not and habe®ver
related to” Goodwear and that the tire at issue was designed and manufagtu@dob
Goodyear.Id. 1 9, 10.

Ohio Goodyear then filed a Motion to Traesthe caseto the United States District
Court for theDistrict of Nebaska Id., at ECFNo. 5, which Plaintiffs did not opposdnstead,
Plaintiffs filed a Motion to Remand Id. at ECFNo. 6. On May 15, 2017, Ohio Goodyear
provided Plaintiffs with a letter from the Pennsyhia Department of Statexplaining that
Pennsylvara Goodyear was listed in error asldouldhave been listed as Goodave Doc. No.

1-1 at 3.) On May 18, 2017, Plaintiffs filed a Stipulat@mnDismissal Without Prejude, and

" The Declaration is erroneously dated April 12, 2016.
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the action was terminatedSee Stipulation of Dismissal Wwhout Prejudce, Susman etlav.

Goodyear Tire & Rubber CdGiv. A. No. 17-1682 (E.D. P&lay 18, 2017) ECFNo. 8.

2. Thelnstant Action

On May 1, 2017, while Ohio Goodyear’s Motion to Transfer and Plaintiffs’ Motion to
Remand were still pending before this CaunderCivil Action No. 171682, Plaintiffs filed a
Praecipe to Issue Writ of Summons in the Court of Common Pleas of Philadelphia/, Count
naming nine Defewlants inthe Writ (Doc. No. 11.) Defendants arg1l) Pennsylvania
Goodyear; (2Pennsylvania Goodyealb/a Ohio Goodyear(3) Pennsylvania Goodyeal/b/a
Goodwear; (4) Goodwear; (5) Goodwear d/b/a Ohio Goodyeal6) Goodwear d/b/a
Pennsylvania Goodyeaf7) Ohio Goodyear(8) Ohio Goodyear d/b/a Pennsylvania Goodyear
and (9) Ohio Goodyeal/b/aGoodwear. If. at 18.)

On July 18, 2017Plaintiffs filed the instant Complaii the Court of Common Pleas of
Philadelphia Countynaming the nine entities listed abovas Defendast (Id.) Plaintiffs
attempted to serv@oodwear andPemsylvania Goodyedsy mailing original service of process
to Ohio Goodyear’s corporate headquarters in Akron, Ohio. (Doc. No. 1 at 5 n.3.) But Ohio
Goodyear rejected serviom behalf of those entities amehs the only Defendant served in this
action. (Id.) The Complaintassertgdhe same facts andlaims as thelismissed Complainin
Civil Action No. 171682 In Count I, Plaintiff allege negligencéor the defective design,
manufacturemarketing and distribution othe tire at issue (Doc. No. 11 at 2:22.) In Count
Il, Plaintiffs assertstrict liability for the defective design, manufacture, marketing, and
distribution of the tire at issue.Id( at 2223.) In Count lll,Plaintiffs claim breach othe
warrantyof merchantabilitywith respect tahe tire (Id. at 2425.)

On August 7, 2017, Ohio Goodyear removed the case to this kaset on diversity of

citizenship jurisdiction pursuant to 28 U.S.C. § 1332(a). (Doc. No. 1.) Ohio Goodyear submits
5



that Plaintiffs, citizens of Nebraska, are diverse from Ohio Goodyear, zercinf Ohio. Id.
120.) Ohio Goodyear submits that although Goodwear appears to be a citizen of Pennsylvania
it has been fraudulently joined in this action, and itaisitizenshipdoes not affect jurisdiction.
(Id. 1Y 23, 26.) It further alleges that Pennsylvar@@odyear isa nominal Defendantthatis, it
does not actually exisind thereforéts citizenshipdoes not affect the Court’'s exercisesabject
matterjurisdiction. (d. Y 22.) On August 8, 2017, Ohio Goodyear filed a Motion to Tratiséer
actionto theDistrict of NebraskaDoc. No.?2), and on August 11, 2017, it filed an Answer to
Plaintiffs’ Complaint (Doc. No. 3).

On August 23, 2017, Plaintiffsled a Motion to Remand to the Court of Common Pleas
of Philadelphia Countyarguing that Goodwear is a citizehPennsylvania anthat pursuant to
28 U.S.C. § 1441(12),° the action is not removable. (Doc. Noel&t 1.) On September 5,
2017, Ohio Goodyear filed a Response in Opposition to the Motion to Remand. (Doc. No. 10.)
Along with other exhibits, Ohio Goodyear attaches a second sworn Declaration ef Dani
Young, Assistant Secretary of Ohio Goodyedated September 1, 2017 (“September Young
Declaration”). (Doc. No. 10-1.)

In the September Young DeclaratioNpung reiterates that llo Goodyear is an Ohio
company (Id. 114-6.) He states that to the best of his knowledge, Ohio Goodyear is not related
to the Pennsylvania business, Goodwear, and has not permitted Goodwear to do business as Ohi

Goodyear. If. T 7.) He also statethat Plaintiffs’ claims rest on activities undertaken by Ohio

8 28 U.S.C. § 1441(b)(2) prohibits removal based on diversity jurisdiction if any defdada

citizen of the state in which the action was brought. Section 1441(b)(2) provideswas:foll

A civil action otherwise removable solely on the basis of the jurisdiction under
1332(a) of this title may not be removed if asfythe parties in interest properly
joined and served as defendants is a citizen of the State in which such action is
brought.



Goodyear “and not at all by either of the supposed Pennsylvania business entiiges aza
defendants in this matter.(Id.  9.) He asserts that Ohio Goodyear designed, manufactured,
sold, and warranted the tire at issue without the input or assistance of Goodad:ef§.1Q-13.)
Finally, Young submits:

14. To the best of my knowledge, the supposed Pennsylvania entity that plaintiffs
refer to as [Goodwear] does not exist and, in any event, it ptayedlein any of
the activities that underlie each of the claims raised in this action.

15. | have been informed by counsel that they have confirmed with the
Pennsylvania Department of state that the other supposed Pennsylvania business
entity named by plaintiffs, [Pennsylvania Goodyear], does not exist. In ani eve
[Ohio Goodyear] designed, manufactured|d, and warranted the tire at issue
without the input or assistance of that supposed Pennsylvania business entity.
Further, [Ohio Goodyehrhas no affiliation whatsoever with [Pennsylvania
Goodyear]—n0 trademark agreements, no licensing agreementdyusmess
dealings, and certainly no agreement that one can do business as wisether
represent the other. Outside of plaintiffs’ allegations in this lawsuit, Ireaware

of any circumstance in which [Ohio Goodyear] has ever been associated with a
Pennsylvania business known as [Pennsylvania Goodyeatr].

(Id. 111 14, 15 (emphasis in original).)

On September 19, 2017, Plaintiffs filed a Reply. (Doc. No. 12.) On September 26,
2017,0hio Goodyear filed a Motion to Strike Plaintiffs’ Reply, or in the alternaavi@otion for
Leave to Raise a Brief SUReply (Doc. No. 15 which Plaintiffs opposed (Doc. No. 18).

On November 13, 2017, the Court held a hearing on the Motions. Following the hearing,
the Court denied Ohio Goodyear’s Motion to Strakelgranted its Motion for Leave to Raise a
Brief SurReply. (Doc. No. 22.) The Court also denied without prejudice Ohio Godslyear
Motion to Transfer, explaininthat it may file a renewed Motion to Transfer if the Court denies
Plaintiffs’ Motion to Remand (Doc. No. 23.) On November 14, 2017, Ohio Goodyear filed a

supplemental brief. (Doc. No. 25.) On November 15, 2017, in response to the Court’s questions



atthe hearing, Plaintiff§led a proposed Notice of Videotaped Depositidryoung? (Doc. No.

25.) Ohio Goodyear filed objections to the proposed Notice of Deposition. (Doc. No. 16.)
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At the November 13, 2017 hearing, the Court asked counseldmtiffs whether he wished

to depose Young on the claims in his Affidavit. (H’rg Tr. at 18:11, Nov. 13, p0Q@unsel

for Plaintiffs stated that he did.Id( at 18:12.) The Court permitted the parties to submit
supplemental filings regarding whether counsel for Plagiffould be permitted to depose
Young. Upon review of the record, Court concludes that jurisdictional discovery in the form
of deposing Young is not warranted in this case.

A “limited piercing of the allegations to discover fraudulent joinder” can be apatepr
Boyer v. Snagn ToolsCorp., 913 F.2d 108, 112 (3d Cir. 1990) (citation omitted). But “[t]he
limitation is significant, however, with the permissible inquiry being less probiag tthe
review a district court conducts in deciding a motion to dismiss for failure t® stelan
under Federal Rule of Civil Procedure 12(b)(6).” In re Zoloft (Sertraline Higthode)
Prods. Liab. Litig. 257 F. Supp. 3d 717, 719 (E.D. Pa. 2017) (ciBatpff v. State Farm Ins.
Co., 977 F.2d 848, 852 (3d Cir. 1992)).

In the context of fraudulent joindecourts have based their decisions on uncontested
evidence in the record. See, e\Weaver v. Conrail, Inc., Civ. A. No. 68692, 2010 WL
2773382 at *89 (E.D. Pa. July 13, 2010) (Slomsky, Jholding that defendant was
fraudulently joined based on uncontested documents submitted by defendant); Bernsten v.
Balli Steel, PLC Civ. A. No. 0862, 2008 WL 862470, at *6 (E.D. Pa. Mar. 31, 2008)
(denying remand based on uncontested documents defendant submitted). Courts have denied
remand where defendants supported their opposition to remand with uncontested affidavits.
See, e.g. Wecker v. Nat' Enameling & Stamping Cp.204 U.S. 176, 1886 (1907)
(affirming finding of fraudulent joinder based on two affidavits of agents of defendant
company which were not ctradicted by plaintiff's submissionsgmoot v. Chi, Rock Island

& Pac. R.R. Co., 378 F.2d 879, 882 (10th Cir. 1967)affirming denial of remand based on
fraudulent joinder where defendant submitted uncontradicted affidavit to support burden).

Here, Oho Goodyear supports its Opposition to the Motion to Remand with numerous
documents, including the September Young Affidavit. (Doc. Nel,100-3, 1011, 1013.)

In the Affidavit, Young states that neither Goodwear nor Pennsylvania Goquggad any

role in the activities that underlie the claims and Mhio Goodyear designed, manufactured,
sold, and warranted the tire at issue without the input or assistance of Goamwear
Pennsylvania Gatyear. (0-1 § 915.) Although Plaintiffs submit advertisements and
articles from the early 1900s to argue that Ohio Goodyear at one time wasl relat
Goodwear, (Doc. Nos.-B to 89), none of the documents PlairgifSubmit contradict
Young’'s Affidavit and documents proving that Ohio Goodyear was the only entity
responsible fothe design, manufacture, and salghs tire. For this reason, Plaintiffs will
not be permitted to depose Young.



Based on the record presently before the Court, jurisdictional discovery is nahtedrr
and the Court will decide Plaintiffs’ Motion to Remand basedhe submissions of the parties.
Accordingly, the Motion for Remand is ripe for a decision.

[11.  STANDARD OF REVIEW

Pursuant to 28 U.S.C. 8§ 1441, a defendant may remove “any civil action brought in a
State court of which the district courts of the Unit8thtes have original jurisdictidn.

§ 1441(a). A district court has original jurisdiction over a civil action between citizens of
different stateswhere “the matter in controversy exceeds the sum or value of $75,&8."
U.S.C. § 1332(a)(1).A civil action otherwise removable only based on diversity jurisdiction
under § 1332(a) may not be removed, howeegny of the parties in interest properly joined
and served as defendants is a citizen of the State in which such action is br@utdd1(b)(2)
Removal predicated on divelty of citizenship jurisdiction requireshat the amount in
controversy issatisfied andhatthere is“complete diversity between the parties, that is, every
plaintiff must be of diverse state citizenship frewery defendant.In re Briscoe 448 F.3d 201,
215 (3d Cir. 2006) (citation omitted).

“I'f at any time before final judgment it appears that the district court lacks subject matter
jurisdiction, the case shall be remanded.” 28 U.S.C. § 144Tfciliversity cases, “[w]hen a
non-diverse party has been joined as a defendanthe removing defendant may avoid remand
only by demonstrating that the ndiverse party was fraudulently joinedIh re Briscoe 448

F.3d at 217 (quotinBatoff v. State Farnniks. Co., 977 F.2d 848, 851 (3d Cir. 1992)).

V. ANALYSIS

Plaintiffs moveto remand this cast the Court of Common Pleas of Philadelphia
County, arguing that Goodwesrand Pennsylvania GoodyearBennsylvania citizenship

prevents remeal under the forundefendantrule. In response, Ohio Goodyear submits that
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Goodwear was fraudulently joined this action, Pennsylvania Goodyear does not exist, and
thereforeneither entity @prives this Court of jurisdiction. The Court Mabdresseach argument
in turn.

A. Goodwear Was Fraudulently Joined in ThisAction and Will Be Disregarded
for Purposes of Deter mining Diversity of Citizenship Jurisdiction

Plaintiffs contend that Goodwear was not fraudulently joibedause the Complaint
states colmble claimsagainst it (Doc. No. 81 at 3.) Theyargue thaalthough Ohio Goodyear
has submittedhe September Young Affidavit to show that Ohio Goodyear is not related to
Goodwear, the flidavit is equivocal. Id. at 4.) Plaintiffs submitadvertisements and aies
from the early 1900 show that Goodwear and Ohio Goodyear likely were related at one time,
although the Pennsylvania Department of State records do not reflect sudioastala (d. at
4; Doc. No. 82 at +2.) By contrast, Ohio Goodyeassen thatthe September Young Affidavit
provides unequivocal evident®at Ohio Goodyear designed, manufactured, sold, and warranted
the tire at issue without the iapor assistance of Goodwear. (Doc. No. &018.) Ohio
Goadyear argueshat the advertisements andbfioations Plaintiffs submit do not call into
guestion the September Young Affidabiécause thego not show a connection betwette
entities do not provea basis for Plaintiff’ claims against Goodwear, andere never properly
authentcated. (Id. at 2621.) As such, Ohio Goodyear submits tBatodwear isa “strawman
defendant” joined to deprive this Court of jurisdictioid. @t 21.) The Court agrees.

“The doctrine of fraudulent joinder represents an exception to the requiremeéent tha
removal be predicated solely upon complete diversily.te Briscoe 448 F.3d at 21:36. Inin
re Briscoethe Third Circuit explained:

If the district court determinetat thejoinderwas ‘fraudulent in this sense, the

court can “disregard, for jurisdictional purposes, the citizenship of certain

nondiverse defendants, assume jurisdiction over a case, dismiss the nondiverse
defendants, and thereby retain jurisdiction.” Mayes v. Rapop@& F.3d 457,
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461 (4th Cir. 1999) (citation omitted). If, however, the district court determines
that it does not have subjemiatter jurisdiction over the removed action because
thejoinder was not fraudulent, it must remand to state court. 28 U.S.C. § 1447(c).

Id. at 216. “Joinder is fraudulent where there is no reasonable basis in fact or colavahté g
supporting the claim against the joined defendant, or no real intention in good faith tafgosec
the action against the defendants or seek a joint judgmghtdt 217 (quotindBatoff, 977 F.2d
at 851). The removing party “carries a heavy burden of persuasion” becausedratatutes
are to be strictly construed against removal and all doubts should be resolved in favor of
remand.” Id. (quotingBatoff, 977 F.2d at 851).

In evaluating whether a party has been fraudulently joitteé district cart must focus
on the plaintiffs complaint at the time the petition for removal was filed” and “raastime as
true all factual allegations of the complaintldl. at 217 (quotingBatoff, 977 F.2d at 8552).
However, dlimited piercing of the allegations to discover fraudulent joinder” may benipied.

Boyer v. Snagn Tools Corp.913 F.2d 108, 112 (3d Cir. 1990) (citing Smoot v..CRbck

Island & Pac. R.R. Co., 378 F.2d 879 (10th Cir. 1967)).

Although the Third Circuit has noaddressedraudulent joimer wherethe forum
defendant ruletherwise wouldorevent removaldistrict courts in thé&hird Cirauit, as well as
other Courts of Appealshave held that the doctrine of fraudulent joinder applies to forum

defendants. See, e.g.Couzens v. Donohue, 854 F.3d 508, 513 (8th Cir. 2017) (noting that

because defendants wdraudulently joinedforum defendant rule did not prevent removal);

Jallad v. Felix Madera & Progressive In€iv. A. No. 164795, 2016 WL 6600036, at *3 (E.D.

Pa. Nov. 8, 2016) (“[A]n action can be removed despite the existence of-§batenor non
diverse defendants if thoparties were ‘fraudulently’ named as defendants with the sole purpose

of defeating federal jurisdiction.” (quoting Moore v. Johnson & Johnson, 907 F. Supp. 2d 646,

662 (E.D. Pa. 2012); Snider v. Sterling Airways, IncCiv. A. No. 123054,2013 WL 159813,
11



at *3 n.5 (E.D. Pa. Jan. 15, 2013)[F]raudulent joinder principles also apply to joinder for

purposes of invoking the forum defendant ruleY8llen v. Teledne CoritMotors, Inc., 832 F.

Supp 2d 490, 503 (E.D. Pa. 2011) (holding tHiegudulent joindempreventsa plaintiff from
“improperly invoking the forum defendant rule to shield itself from removal”).

District courts have denied remamdhere theburden of proving fraudulent joinderas
metthrough uncontested evidenitet no reasonable basis in fagxistedfor the claimagainsta

fraudulently joined defendant.In Weaver v. Conrail, In¢.plaintiff sued various railroad

companies, including the Pennsylvania corporation Cotfioaiinjuries she sustained on railroad
tracks. Civ. A. No. 095592, 2010 WL 2773382t *1 (E.D. Pa. Jly 13, 2010)(Slomsky, J.)
Defendants filed a notice of removal, alleging that the citizenship of Conrail dshoeul
disregarded because no “reasonablesbasifact or colorable groundsupported theclaims
against it.1d. at *2. In reconsidering its remand order, the Court concluded:

Here, Conrail Defendants have submitted three separate methods of proof, all of
which the Court may take judicial notice, to demonstrate that Conrail Defendants
did not own, operate, maintain or control the railroad tracks where Plaintiff was
injured at tle time of her accidentFurthermore, Plaintiff has not contested this
evidence. Accordingly, Plaintiffs claim against Conrail Defendants under Count

| cannot be premised upon Conrail Defendants’ alleged ownership, maintenance,
operation, or control of the railroad tracks in 2009.

Id. at *9; see alsdBernsten v. Balli Steel, PLiv. A. No. 0862, 2008 WL 862470, at *&

(E.D. Pa. Mar. 31, 2008) (finding that entity was fraudulently joined where defendant mroduce
documents establishing its exclusoantrol over material at iss@ad whereno evidence existed
that plaintiff had any real intentioin good faith to prosecute action agairstity).

Similarly, inArndt v. Johnson & Johnsopnplaintiff sued sixteenlefendants for tort claims

arising fom his sors deathafter ingesting defectiviafants Tylenol. Civ. A. No. 126633, 2014
WL 882777 at *1 (E.D. Pa. Mar 6, 2014. Defendants removed the caseguing that certain

individual corporate offices and thestore & which plaintiff purchased the Tylenol were
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fraudulently joined.ld. Plaintiff moved to remandld. The court held that because plaintiff had
not alleged any conduct on the part of the individual offitess was causally connected to his
injury, theywere fraudulently joined.ld. at 7-8. With respect to the storbecause the claims
against iteitherwere timebarred orwereclearly lacking meritjt too was fraudulently joined

Id. at *10. The courtdenied plaintiff's motion to remandld.; see alsaMicNulty v. Aucher

Indus. Serv. Inc, Civ. A. No. 155363, 2015 WL 7252907, &8 (E.D. Pa. Nov. 17, 2015)

(holding that doctrine of fraudulent joinder applied where undisputed evidence proved that out
of-possession landlords could not be held liable under Pennsylvariiar [dveinjuries).

In the instant case(oodwear was fraudulently joined arwhn be disregarded for
purposse of determining diversityurisdiction because no reasonable basis in fact supghe
claims against it As an initial matterthe Court finds that theloctrine of fraudulent joinde
applies in this caseeven thoughGoodwearis a citizen of Pennsylvania and therefardéorum
defendant Although Plaintiffs citedecisions from the Southern Distrof lllinois to argue that
the doctme should not applynumerouscourts in the Third Circtiihave held thafraudulent

joinder applies to forum defendant&ee, e.g.Yellen, 832 F. Supp. 2d at 503 (providing that

fraudulent joinder prevents plaintiff from using forum defendant rule to avoid rejnoval

To support its fraudulent joired allegation Ohio Goodyear submitsvidenceto prove
that it was the only entityinvolved with the tire at issue, including the September Young
Affidavit; the Motor Vehicle Accident Reporgndthe Declaration of Jay K. Lawrenddanager
of Product Analysigor Ohio Goodyear(Doc. Nos. 161, 103, 1313.) In theSeptember Young
Affidavit, Young admits that Ohio Goodyear designed, manufactured, aatilwarranted the

tire. (Doc.No. 101 9110-13.) He alsostates that Godwear played no role the activities that

13



underlie the claims in the Complaintld.(Y 14.) Moreover, he provides that to the best of his
knowledge, Goodwear does not exidt.)(

In an attemptd castuncertainty onto Ohio Goodyeas evidence,Plaintiffs submit
advertisementsand articlesfrom the arly 1900swith slogans such as “Goodyear means
Goodwear’to provethat it is possible thaDhio Goodyear and Goodwear weetated (Doc.

Nos. 85 t0 8-9.) That Ohio Goodyear at one time may have been related to Goodwear does not
provethat there is a reasonable basis in fact for the claims again$hé&.September Young
Affidavit unequivocally provides that Ohio Goodyear “is not related to, is not and has not been
associated with, and has no affiliation whatsoever with” Goodwear. (Doc. NbJ1®) And

none of Plaintiffs’ documents contradict the September Young Affidavit, which gptbat Ohio
Goodyear was the only entity involved with the tire. Tiisio Goodyear has carriés “heavy
burden”of proving that Goodwear & fraudulently joined in this actiorSeeWeaver 2010 WL
2773382, at *9 (holding that defendant was fraudulently joined whprevtded uncontradicted
evidence that it did not own, operate, maintain, or control thettaiks at issye Accordingly,

the citizenship of Goodwear will not be considered in determining whether this Court has
diversity jurisdiction, and Goodwear will be dismissed as a Defendant in this case

B. Pennsylvania Goodyear Does Not Exist and Will Be Disregarded
for Purposes of Deter mining Diversity of Citizenship Jurisdiction

Plaintiffs assert that uncertainties surrounding whether Pennsylvarody€ar exists
require this Court tgrantremardl. (Doc. No. 82 at 23.) Plaintiffs contend thatcords from
the Pennsylvania Secretary of State show that Pennsylvania Goodyear exdgigti2017, and
therefore remand is proper.(ld. at 3.) In response, Ohio Goodyear submits that the
Pennsylvania Department of State website shows that Pennsylvania Goodyear dodaatot

exist andthat its previous certificatiowas issued as the result of a typographical erfDoc.
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No. 10 at 14. Ohio Goodyear asserts that it has provided affirmative and unequivocal proof that
Pennsylvania Goodyear does not exist, is a nominal Defendant, and should be @drieyaie
purposes of diversity jurisdictionld( at 15.) The Court agrees.

For diversity of citizenship jurisdiction, the “citizénsipon wiom a plaintiff bases

jurisdiction “must be real and substantial parties to the controversy.” Johnson v. BmithK

Beecham Corp.724 F.3d 337, 358 (3d Cir. 2013) (quotidgvarro Sav. Ass'n v. Le&46 U.S.

458, 460 (1980)).As a result,a federal court must disregard nominal or formal parties” and
must “base its jurisdiction only upon the citizenship of parties with ‘a real sttémethe

litigation.” 1d. (first quotingNavarrqg 446 U.S. at 461; then quoting Bumberger v. Ins. Co. of N.

Am., 952 F.2d 764, 767 (3d Cir. 1991)).

In Davis v. OneBeacon Insurance Gropfaintiff brought claims in state couagainst

his insurance company OneBeacon forr@lisal to authorize treatment for a shoulderrinju
721 F. Supp. 2d 329, 33B.N.J. 2010).OneBeacon removed tltaseto federal court, asserting
that paintiff had incorrectly named it as a defendalit. It argued thaOneBeacon did not exist
but instead was a trade nagnigatthe correct defendant w#se insurance comparBA Geneal,
and that the court had diversity jurisdiction over the case based on PA Gentzalship. Id.
at 13334. Plaintiff moved to remand, contenditigat the parties were not diverse because
OneBeacon was the propmrsurance carrier Id. at 334. He supportetis argument with
documents from his admstrative proceeding anskrvice of process in the state court action.
Id. PA General supported its position with the affidavittefSecretary, itinsurarce policy, and
letters sent tolpintiff’'s counsel, all providinghat PA General wa$e proper entityld. at 336.

The court heldthat PA General was the propdefendant and that it had diversity

jurisdiction over the actionld. Although OneBeacon was identified as the proper patiye
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administrative proceedingnd although faintiff served OneBeacon with procegdaintiff had
not offered sufficient evidence to undercut the reliabity°PA General'sevidence |d. at 337.
The courtstatedthat“the citizenship of the neexistent entityis not “considered for purposes
of complete diversity of citizenship.”ld. The court concluded that OneBeacon was & non

existent entityandthatit had diversity jurisdictiorover the action.ld.; seealsoStrotek Corp. V.

Air Transp.Ass’n of Am, 300 F.3d 1129]1133(9th Cir. 2002)(concludingthat defendantrade

associatiorwas a nominal party that could be disregarded for determining diversity ¢tiosdi
whereundisputed evidence proved thiahad dissolved, had no operations, @sdiabilities had
been transferred to stessor associatipn

Here,evidence provided by Ohio Goodyear, includignnsylvania Department of State
recordsand the September YogrAffidavit, prove that Pennsylvania Goodyear does not ,exist
and therefore its citizenship can be disrdgd for purposes dafiversity jurisdiction. Although
in April 2017, Pennsylvania Goodyear was listed on the Pennsylvania Departmertteof St
website as a Pennsylvae domestic entity,Ohio Goodyear submitte@d letter from the
Pennsylvania Departmemf Stateexplainingthat Pennsylvania Goodyear “was listed on the
Certificate due to a typographical error in the Department of State’s dataljfoc. No. 8-21 at
2.) The lettercontinues thathe Certificate should have listed the name Goodvesat that the
error has been correctedld.) ThatPennsylvania Goodyeat one timewas erroneouslylisted
on the Pennsylvania Department of State website does not contradict the evidence Ohio

Goodyear has submittedMoreover,even if Pennsylvania Goodyear did exist, the September
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Young Affidavit provides that Ohio Goodyear “has no affiliation whatsdewsh it. (Doc. No.
10-1  15.)Plaintiffs hae offeredno evidence to contradict this assertidn.

Given the evidence submitted, the Court finds that Pennsylvania Goodyear is a non
existent entity that will bélisregarded fodetermining diversity jurisdiction. Plaintiffs hawet
offered “any evidence to sufficiently undermine the veracity of those repaéseas made by’

Ohio GoodyearseeDavis 721 F. Supp. 2d at 337, and have not offaregcredible evidence to
prove that Pennsylvania Goodyear exidts fact, Plaintifs have offered no evidence related to
Pennsylvania Goodyear other thiés erroneoud’ennsylania Department of State Certificate
For these reasonth)e ciizenship of Pennsylvania Goodyear will be disregarded for purposes of
determiningdiversity jurisdiction.

C. This Court Has Diversity of Citizenship Jurisdiction over ThisAction
Because Plaintiffs Are Diver se from Ohio Goodyear

Having concludedhatthe citizenship of Goodwearand Pennsylvania Goodyeaill be
disregardedthe Courtnow mustdeterminewhether ithas divesity jurisdiction A district court
has original jurisdiction over a civil action between citizens of different stdtese “the matter
in controversy exceeds the sum or value of $75,000.” 28 U.S.C. § 1332@j(individual’s
citizenship isthat of hisdomicile, which is “his true, fixed and permanent home and place of
habitation”and“the place to which, whenever he is absent, he has the intention of returning.”

Freidrich v. Davis, 767 F.3d 374, 378 (3d Cir. 2014) (quoktgann v. NMwman Irrevocable

Tr., 458 F.3d 281, 268 (3d Cir. 2006)\ corporation’s citizenship is that dboth its state of

19 Although Plaintiffs argue that in the first actidbhio Goodyear accepted siee of process
on behalf of Pennsylvania Goodyear, Ohio Goodyear has explainetl élcaepted service
because itbelieved Plaintiffs had madvertently omitted the wordThe” from Ohio
Goodyears company name (Doc. No. 10 at J Thus, he factthat Ohio Goodyear
erroneously accepted service of process for theem@tent entity Pennsylvania Goodyear
does not contradict evidence proving that it does not exist.
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incorporation and the state where it has its principal place of businggg“Owners Ins. Co. v.

Stevens & Rici Inc., 835 F.3d 388, 394 (3d Cir. 2016) (quoting Johnson, 724 F.3d at 347

In determiningthe amount in controversy, a federal court must “begin with a reading of

the complaint filed in the state courtFredrico v. Home Depot, 507 F.3d 188, 197 (3d Cir. 2007)

(quoting SamueiBassett v. KIA Motors Am., Inc., 357 F.3d 392, 398 (3d Cir. 200¥)ynhen a

“complaint does not limit its request for damages to a precise monetary antbantthe court

may “make an independent appraisithe value of the claim.”Angus v. Shiley In¢.989 F.2d

142, 146 (3d Cir. 1993) (citatioomitted). Remand is proper wherdne party challenging

jurisdiction proves “to a legal certainty, that the amount in controvessid not exceedhe

statutory threshold.” Fredricg 507 F.3d at 19%emphasis in original). And “the amount in

controversy is not measured by the low end of an -@peled claim, but rather by a reasonable

reading of the value of the rights being litigatedAuto-Ownes Ins. Co., 835 F.3d at 397

(quotingAngus 989 F.2d at 146
In the instant casd, is undisputed that Plaintiffs are citizens of NebrasWaerethey are

domiciled (Doc. No. 11 1 24.); see alsd-reidrich 767 F.3d at378 Ohio Goodyear is a

citizen of Ohio, where it is headquartered and has its principal place of businessN¢D 1061

11 45.); see alsAuto-Owners Ins. Co., 835 F.3d at 39%herefore Plaintiffs are divese from

Ohio Goodyear, the sole remaining Defendant in this action.

The amount in conbversy also is met In the Complaint, Plaintiffs seek damages “
excess of $50,000 (Doc. No. 11 at 25.) The Complaih does not limit its request t precig
monetary amount, sthe Court musmake an independent appraisal of Plaintiffs’ cRinsee
Angus 989 F.2d at 146.The Complaint alleges that Plaintiff Loveland suffered “significant

brain injuries among other injuries” and that Plaintiff Summers “sufferedfisignt orthopedic
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injuries.” (Doc. No. 11 110.) Given the severity of the injuries alleged, a reasonable reading of
the value of the clais provesthat Plaintiffs can recover damages in excess of $75,B¥®

Myers v. State Farm Mut. Auto. Ins. Co., 2017 WL 35920311&8 (E.D. Pa. Aug. 21, 2017)

(hdding that although complaint sought an amount greater than $50,000, and plaintiff contended
that amount in controversy was less than $75,000, an “independent appraisal of the allegations”
proved amount in ontroversywas satiBed). Because all Plaintiffs are diverse fromi®
Goodyear and the amount in controversy is met, this Court has diyerstiction

V. CONCLUSION

For all the foregoing reasons, Plaintiffdotion to RemandDoc. No.8) will be denied.
The following Defendants will be dismissed from this action: R&hnsylvania Goodyea(2)
Pennsylvania Goodyear d/b/a Ohio Goody€ay Pennsylvara Goodyear d/b/a Goodwed#)
Goodwear; (550odwear d/b/a Ohio Goodyear; (6) Goodwear d/b/a Pennsyl@oodyear; (7)
Ohio Goodyear d/b/a Pennsylvania Goodyear; and (8) Ohio Goodyear dibdavéar. Ohio

Goodyearis the only Defendant renmang in this action.An appropriate Order follows.
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