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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MELINDA BRADLEY-WILLIAMS, ) CIVIL ACTION
Plaintiff, :
No. 17-3755
V.

AGENCY INSURANCE COMPANY

OF MARYLAND, INC. and DURHAM

INSURANCE GROUP, INC.
Defendants.

MCHUGH, J. OCTOBER 12, 2017

MEMORANDUM

This is an action brought by a policyholder against her automobile insurance aadgrier
the agent who serviced the policghe alleges that her property damage claim for the total loss
of her vehicle to fire was wrongly denjeghd that her agent improperly continued to collect
premiums on the policy notwithstanditigeir knowledge of the destruction of the insured
property. Defendants have removed this action to federal court, seledamgsal of the claim
against the (non-diverse) agent on the ground that the wagsritaudulently joined, and further
seeking dismissal of the ergicase on the ground that the Plaintiff violated a condition precedent
of the insurance contract by failing to give a recorded statementb®foging this actionl am
not persuaded that the agent for the policy was fraudulently joined, and will therefazaatot r

the merits of the case, but rather rem#rnd state court.
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Relevant Facts

The omplaint alleges that PlaintiMelinda BradleyWilliams, a Pennsylvania resident,
could not find her vehicle as she was leaving for work one morning and reportedngrustie
police. The vehicle was found set orefand destroyed that same dd@ye vehicle was insured
by Agency Insurane Company(“the carriet), a Maryland corporation, and the policy had been
issued througlurhaminsurance Grouf‘the agent”) a Pennsylvania company, whiatted on
Agencys behalfin issuing the policy and assisted in handifgintiff's claim (collectively, “the
Defendants”).

The claim was investigated by the insusghich requested a substantial amount of
documentation from Plaintiff during the course of its inquidjtimately, Plaintiff was advised
thatthe insurer was rejecting the claim, which included refusal to supply a rant@acording
to the complaintywhich assertslaims for breach of contract and bad fasthe was specifically
told “[the carrief would not be paying for the claims and to get a lawyer.” Compl. § 30.
Meanwhile,Plaintiff continued to receive billings frothe agentndthe carrier for overageof
herdestroyed carShe continued to paie premiumspleading that she did $®cause she was
“unsure of what to do” and “intimidated” by the aggsive conduct of the carrie€ompl. { 34.
She thuslleges thathe Defendantsollected these payments and failed to remove the vehicle
from the policy, despite knowing the vehicle had been destroyed.

Standard

Under the doctrine of fraudulent joinder, a defendant may remove divense case if it
can establish that allistate defendants were sued solely to prevent removal to federal court.
Wilson v. Republic Iron & Steel C@&57 U.S. 92, 97 (1921). But defendants alleging fraudulent
joinder bear a “heavy burden of persuasioBdtoff v. State Farm Ins. C®77 F.2d 848, 851

(3d Cir. 1992) —if there is even a possibility that a state court would find that the complaint



staes a cause of action,” then ttese must be remandekh re Briscog 448 F.3d 201, 217 (3d
Cir. 2006) (quotindatoff, 977 F.2d at 851-52). To prevail, the defendant must show that there
is “no reasonable basis in fact or colorable ground supportingdam against the joint
defendant, or no real intention in good faith to prosecute the action against thedeterstek
a joint judgment.”Brown v. Jevic575 F.3d 322, 326 (3d Cir. 2009) (quotinge Briscoe 448
F.3dat217). The removal statute must be construed narrowly, and “all doubts should be
resolved in favor of remand.Steel Valley Auth. v. Union Switch & Signal DB0O9 F.2d 1006,
1010 (3d Cir. 1987).

My review at this stage is limitedhe issue is not whethefaihtiff has stated a claim
upon which relief can be granted. A defendant claiming fraudulent joinder has areavesr h
burden. Batoff, 977 F.2d at 852. As Judge DuBois elegantly stated the rule, fraudulent joinder is
“reserved for situations wherecavery from the normlverse defendant e clear legal
impossibility.” Salley v. AMERC(2013 WL 3557014 at *3 (E.D. Pa.) (July 15, 20E#&e also
Lyall v. Airtran Airlines, Inc. 109 F. Supp. 2d 365, 367 (E.D. Pa. 2000) (joinder fraudulent
where state claim is “wholly insubstantial or frivoloust)have jurisdiction only to determine
whether lhave jurisdiction. | wilttherefordook no further into the merits of the case than is
necessary to make that determination.

Analysis

To prevail on a negligence clajmplaintiff must provehat(1) defendant owed her a duty,
(2) defendant breached that duty, (3) a causal relationship between the breachrgodyhand
(4) damages shacurred. Kearns v. Minnesota Mut. Life Ins. C@5 F. Supp. 2d 413, 423 (E.D.
Pa. 1999)(iting Fennell v. Nationwide Mut. Fire Ins. Gal12 Pa. Super. 534, 538, 603 A.2d

1064, 1066 (1993)



DefendantsarguethatPlaintiff fails to identifyDurham’s breach of duty, and in the
alterndive, fails to plead facts as twow that breach occurredPlaintiff respondshat, as the
insurance agent who services her account, Durham owed a duty to Plaintiff, Comphd| 28, a
violatedits duty to act in her best interest by continuing to process her car insuranagnprem
payments while knowing the vehicle had been destroyed. C&fgB—36.

Plaintiffs complaint is not a model of clarity, and Defendants are certainly correct that
the principal foca of this ligation will be the conduct of the carri€&efendants confidently
assert that the claim againlsé agentvould not have survived preliminary objectionstate
court, but chose not to seek a ruling there, one which would have defindetelymined
whether diversity existsHaving reviewed Pennsylvania law, | find no clear answer, and that
ambiguity weighs in favor of remand.

On its face, an agenttontinued collection of premiums to insure property that no longer
exists seems blamewoyththe type of conduct for which a remedy ought to exist. The parties do
not cite nor has this Court independently found, any Pennsylvania Evaddresses such a
situation. The caseipon which Plaintiff reliesn support of the broad proposition tlaat
insurance agent may be sued for negligence in servicing a @eédg,v. Smith419 A.2d 129
(Pa. Super. 1980), addressed only the propriety of joining an insurance agent to a pending tort
action, without substantive discussion of the duties owed by an agdaintiff does not assert
that Durham was a broker she retained to advise her about coverage, and so for ppesssag pur
| assume it is an agent and not a broker. Nonetheless, Pennsylvania law regarding t
obligations of brokers provides some benchmark, whithaisa broker may be sued for breach

of the duty of care to an insured, with their actions measured by the traditionatét@inda

! also note that it was subsequently overruled, a fact overlooked bydntigspStokes v. Loyal Order of Moose
Lodge No. 696502 Pa. 460466 A.2d 1341 (1983).



“reasonable” conductSeeKearns, supra75 F. Supp. 2d at 448iting Consolidated Sun Ray,
Inc. v.Lea 401 F.2d 650, 656 (3d Cir. 1968) dpehnel, 412 Pa. Super. at 539, 603 A.2d at
1067. At a minimum, such principles would seem to weigh in favor of the claim Plaintiff
advances The defense argues thasurance regulations might have limited Durham’s ability to
cancel the policy in the absence of a specific request from the insured, buaeth& the
ultimate merits of the claim, and not ttieeshold question of whether a cause of aaiasts
under Pennsylvania law.

In the absence of controlling authoriBefendantarguethat | shouldpredicthow the
Pennsylvania Supreme Court might rule on such a ctaimg Peerv. Minnesota Mut.Fire &
Cas. Com1993 WL 533283 (E.D. Pa. Dec. 23, 1993). Althoadhderal judge sitting in
diversityhasthe authoritymakinga prediction in the absence of a dispositive holding of the
state supremeourt often vergesn the lawmaking function of that state courKennedy v.
Allstate Prop. & Cas. Ins. Cp2015 WL 4111816, at *4 (E.D. Pa. July 8, 20(d{ing Dolores
K. Sloviter,A Federal Judge Views Diversity Jurisdiction Through the Lens of Federa&m
Va. L.Rev. 1671, 1683 (1992)This is especiallghe casavherethe question is one of legal
duty, a decision that iecessarily rooted in public policy consideratiares, [their] ideas of
history, morals, justice and society in general in det@ngiwhere [aJoss should fall,Gardner
by Gardner v. Consol. Rail Corb24 Pa. 445, 453, 573 A.2d 1016, 1020 (198i@ing Prosser,
Palsgraf Revisitedb2 Mich.L.Rev. 1, 14-15 (1953) (“Duty is only a word with which we state
our conclusion that there is or is not to be liabiljjy.

Where jurisdiction exists, f@deral courtnustnecessarilynake such predictions and
determine whether a duéxistsunder statéaw, applying the governing state law principl&ee

e.g. Stern Family Real Estate PshipPharmacists Mut. Ins. C&007 WL 951603, at *4 (W.D.



Pa. Mar. 27, 2007). But ddfent onsiderations apply whehethresholdssue igurisdictional,
and the controlling standaislwhetherthereis “even a possibility that a state court would find
that the complaint states a cause of actidriscoe 448 F.3d at 217Where Pennsylvania law
does nokxpresslyprohibit a claim for which thermaybe a colorable basis, district judges have
hesitated to excludine possibility of a remedyKennedy 2015 WL, at *4remanding because
the law did not expressly preckié negligence suit against an insurance adjfestéailing to
reasonablynvestigatethe insured’slaimg (O’Neill, J.); Gentile v. Travelers Pers. Ins. Co.
2007 WL 576663, at *2 (M.D. Pa. 2007) (remandimegause n®ennsylvaniadase expressly
precuded a negligence suit against an iasge adjuster by an insujed.yall, 109 F. Supp. 2d

at 373 femanding becausee cannot say [plaintiff's] claims are not colorable . . . on the basis
of duties established in earlier Pennsylvania cases, and in the absencehasylvania cases
.. . [where]presentlypleaded factfhave been found not tgjate a claim.”{Dalzell, J.)

Peerdoes not lead me to a contrary result, because Judge DuBois had far stronger
benchmarks from which to navigate Pennsylvania law. There, plaintiff sought puaithages
from insurance adjusters for certain conduct based on a lytgobd faith and fair dealing.

Peer, 1993WL at *2. ThePennsylvania Supreme Court had squarglgcted similaclaims
against insurancearriers, and subsequent decisions from the Superior Court in various factual
settingshad reinforcedhe controlling principles of lawd. at *3-4. The case involved

application of Pennsylvania law far more than predicti®milar authority from the

Pennsylvania courts, and thus ganclarity, is lacking here.

As noted aboveDefendantsare corretthatthe agent’s conduct is certainly ribe
centerpiece of this case. But the question before me thegize or significance of that portion

of Plaintiff's caseput its possible viability, which remains an open question under Pennsylvania



law. Even if | assume that Plaintiff hagyaal of defeatng diversity by naming the agent, tha
would not change the analydi®ecause strategic considerations are irrelevant in determining
whether a joinder is fraudulen€haborek v. Allstate Financiale8/cies, LLC, F.Supp.

3d

2017 WL 2423802, at *4 (E.D. Pa. 20%3:7eealso Moorco Intl, Inc. v. Elsag Bailey
Process Automation, N.\881 F. Supp. 1000, 1006 (E.D. Pa. 1995) (Brody(;'Pr]here is
nothing improper about formulating aegecuting an effective litigation strategy, including
selecting the mogavorable forum for the clierd’case).
Conclusion
Becausehepossibilityexiststhat a state coudould find thatPlaintiff has stated a cause
of adion for negligence against Dunham, joinder is not fraudulent. Defendants’ Motion to

Dismiss willbe cenied, and in the absence of diversity, this case will be remanded.

/sl Gerald Austin McHugh
United States Districiudge

2“In a removal proceeding the motive of a plaintiff joining defendants is immaterniakiged there is in good faith
a cause of action against those joinellécom v. Fitzsimmons Drilling Co. In284 U.S. 183, 189 (1931)T he

fact that the plaintiffs’ motive for joining a [nediverse] defendant is to defeat diversity is not consideredadtide
of fraudulent joinder.”Abel v. State Farm Fire & Cas. C@.70F.2d 26, 32 (3d Cir. 1985H({gginbotham, J.).



