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Introduction

Gerrymandering is a wrong in search afremedy. This case is brought under the
Elections Clause of Article | of the UnitedaBs Constitution, which is a novel legal claim,
asserting the 2011 map redistmgtiPennsylvania’s congressional digs was in violation of the
United States Constitution. There are no Supr€uaurt decisions addressing a gerrymandering
claim under the Elections Clause.

This memorandum will develop the reasamsy Plaintiffs’ claimfinds support in the
Elections Clause, and in Supreme Court decisiaoterpreting the Elections Clause in other
contexts. Prior precedents under the Equal Piote€lause of the Fourteenth Amendment can
provide some background but dotmeclude the granting of refi¢o the Plaintiffs under the
Elections Clause.

Plaintiffs have proven their claim byear and convincing evidence, which is the
appropriate burden of proof. The analysis is themorandum relies completely on the shape of
the map and other objective criteria.

Il. Procedural History

After the Complaint in thisase was filed on October 2017, this Court decided to
expedite pretrial proceedingsd commence a trial on Decesnldl, 2017. This memorandum
reviews in some detail theadtual testimony presented at thi@al and will make credibility
determinations.

Although “partisan intent” is not part of theadysis leading to a verdict in favor of the
Plaintiffs, | will make some findings on intent@ase a reviewing court believes it is relevant.

The procedural history in this case is vbrief and can be summarized succinctly. Both
parties desired discovery, whigras handled with professionalilsland courtesy by all counsel,

which the Court appreciates. The Court noted there were two categes of defendants.



Original defendants, the Gowvenr of Pennsylvania and sevesubordinates who supervised
elections, referred to as “Executive Defendant$lie leaders of the Pennsylvania Senate and
House of Representatives intervened as ralfets and are referred to as “Legislative
Defendants.” The claim of executive privieegand deliberative privilege asserted by the
Legislative Defendants was aveled by this Court.

1. Brief Statement of the Issues

Have Plaintiffs proved, by the applicable en of proof, clear and convincing evidence,
that the 2011 map adopted by the Pennsylvae@islature and signed by Governor Corbett,
determines congressional dists in Pennsylvania without reghato neutral and traditional
reapportionment principles, considered together with the unusual process by which the
legislation was approvednd violates the Elections Clausetbé United States Constitution?

@) Can this Court determineighissue without consideratiaf partisan intent or any
political considerations?

V. Stipulated Facts

The parties submitted a “Joint Statement of Stipulated Facts” (ECF 150) which largely
documented the events leading up to the 2011 mdphe facts relating to political registration
and official positions of the parties. @se facts are discussed in the Memorandum.

V. Testimony
A. Plaintiffs’ Testimony

Louis Agre

Louis Agre testified that heesides in Philadelphia, ingiSecond Congressional District,
and that his representative is Dwight Evans, anBaat. He has been the ward leader of the
Twenty-First Ward of Philadelphifor sixteen years. He is also counsel to the International
Union of Operating Engineers Local 542, aamconsisting of heavygelipment operators and
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repairmen. Mr. Agre testified théie has been a registered Democrat for forty-five years. He
feels that his vote has been “watered down”’vioyue of the fact that he lives in a highly
Democratic district, and notedahPhiladelphia voters might haweore representatives if the
City had “fair districts,” as Htadelphia would in such an ireice, he testifit have more
districts entirely within City lines. He also expsed his view that “fair dtricts” would lead to
views in “the middle” that solve problems, insteadallowing representates to be re-elected
while catering only to the viesvof voters to one side tie political spectrum.

Kristin Polston

Kristin Polston testified that she lives in Pottsville, Pennsylvania, which is located in
Schuylkill County. Her address falls within tBeventeenth District, and she is represented by
Congressman Matt Cartwright. MPBolston testified that she dideen a registered Democrat
since she was 18 years old. She is originatiynfiSacramento, Californiand she moved to the
Philadelphia area when she was 19 years didls. Polston is a registed nurse with her
advanced certification in lactation, and she works at Redding Hospital as a lactation specialist.
She has two children. Ms. Polston explaineat thhen she first moved to Schuylkill County,
she was surprised that while most of the peable was meeting were Republican, and yet she
had a Democratic Representative.

Ms. Polston expressed concern that her vaedfiuted” in her area. She stated that
“we,” referring to Pennsylvania voters, would hawere Democratic representatives in Congress
if the districting map were not drawn the wayist She also testified that her access to her
Representative is “not as great as | wish it weaed that “the shape ofly district influences
that.” She testified that here representativéd haver held a town haih Pottsville, and that

town halls at one end of the district would bedhfar voters who lived at the far end to attend.



Reagan Hauer

Reagan Hauer testified that she lives ire§thr County, part dhe Sixth Congressional
District, and that her representative is Ryan €ltist She stated thdter party registration is
currently Democrat but she previously has beeaffiliated and independent. Ms. Hauer stated
that Chester County is split with a slight Relcdn advantage but the Sixth District is more
Republican. She asserted that the 2011 Plamddhher as a moderate because competition for
moderate voters has dropped. She also assdeédhe has heard Representative Costello is
hard to meet and that he has regponded to any of h&etters or faxes. In sum, she contended,
she does not feel it matters what shgs because of the way the district’s lines have been drawn.

Jean Shenk

Jean Shenk, a resident of Bethlehem, has aeegistered Democrher entire adult life.
She lives in the Fifteenth Congsésnal District,and has as her represative Charlie Dent, who
she feels does not reflect her \@dwand views. She suffers frantonnective tissue disorder and
feels passionately (and worries daily) about rafiftg healthcare in light of the potential for
Congress to repeal the Affordaliare Act. She stated thie 2011 Plan “makes [her] vote a
waste” and she feels that her “vote does not laayeeffect” because ¢h_ehigh Valley had been
divided, and Republicans from Central Penvagla had been added to her district.

Jason Magidson

Jason Magidson lives in Haverford Townshwhich is located within the Seventh
District, which is represented by Republican Pkthteehan. He is 53 years old, and has been a
registered Democrat for somewhere between 15-2G ydior to that, he was briefly registered
as a Republican, and was unaffiliated. He haske&tin management consulting and then at

GlaxoSmith Kline before opening his own business.



Mr. Magidson testified that he has been vpojitically active since Donald Trump was
elected President. He is a member of ieverford Area Community Action Network. He
stated that the issues he cares most about aemtirenment, racial juste, women'’s rights, fair
districting, and encouraging voteggistration. Representatieehan, he explained, does not
reflect Mr. Magidson’s values. Fexample, on issues affectitige environment, Representative
Meehan has consistently voted in a way tWat Magidson did not ggove of. This is
particularly troublesome to Mr. Magidson beaauss daughter suffers with asthma, and the
EPA published evidence on its webghat suggests that a bill thaepresentative Meehan voted
in favor of would make the air quality worseestime. Asked about the lines of the Seventh
District, Mr. Magidson stated # the design was problematic. iKent on to assert that the
design of the 2011 map was “very disturbingme because | don’t think my vote counts for
much.” He added that the system “feels rigged, the way the diststtetehed out.” When
asked why he became involved now and not feefMr. Magidson explaied that he became
more knowledgeable on thissue after the 2016 election.

Brian Burychka

Plaintiff Brian Burychka, a mdent of Conshohocken, & registered Democrat who
votes in the Thirteenth Congressal district, which, in Burychka words, “winds all the way
down into Philadelphia” and isurrently represented by DematrBrendan Boyle. (12/5/17,
AM, 67:8-9) He has founded two politicagiroups, Indivisible Conshy and Pennsylvania
Together. Burychka, a high school teacher arfidescribed “avid hunter,” identifies as a
moderate Democrat who identifies with Democraissocial issues but supports gun rights. (Id.
67:13) He testified that becausige Thirteenth Congressionalclndes parts of the City of

Philadelphia, his views on gun coritkere “lost” in a “heavilyDemocratic ared,and that the



“culture” “all the way down in the Philadelphia paftthe district is way different than what [he]

grew up in.” (Id. 67:13-18) Invoking ReynoldsSims, he argued that because of the 2011 map

his vote “d[idn’t] really matter because it's seavily one-sided” he was “not really getting the
same one vote that someone in a...competitive districtis.” (Id. 67:25-68:4)

On cross-examination, Burychka testifigtht prior to May 2015he had previously
voted in the Seventh Congressiobastrict, where he was repesged by Pat Meehan. Meehan,
he testified, “didn’t share [his] values,” balarified that on some issues he was happy with
Meehan’s representation, such as Meehataaces on the Second Amendment. (Id. 71:18-24)
Burychka testified that the election of Dondldump had spurred him to become politically
active, but expressed concern tRa&publican representatives wéfalling in line . . . including
Pat Meehan.” (Id. 73:16)

Joseph Landis

Joseph Landis is a resident of the Highfongressional Distii, represented by
Republican Brian Fitzpatrick. He lives in Migomery County and has a degree and career
focused on the provision of serggto individuals with intellectual disabilities and autism. He
stated that he is a registered Democrat but ideatds an Independent. Hiso testified that he
does not feel his representativetaigs his values and views, inrfieular due to Representative
Fitzpatrick’s vote on the recent tax bill, which mayut services to individuals with intellectual
disabilities and autism.” He feethat his district will continut elect Republicans regardless of
his vote, as a result of wdh his “voice is squashed.”

Bill Ewing

Bill Ewing testified that he is 78 years olddahe is from Valley Forge, Pennsylvania.

After attending Princeton University where he earned his Bachelor’s in Public and International



Affairs, he attended law schoat the University of Pennsylvani During his legal career, he
clerked for then-Judge Warren Burger when he avdudge on the U.S. Court of Appeals for the
District of Columbia, he workeds a professor, and he workiedprivate practice. Mr. Ewing
has been a registered Democsaice 1970; prior to that he wasregistered Republican. He
lives in the Mt. Airy section of Philadelphishich falls in the Second District, represented by
Democrat Dwight Evans. Mr. Ewgnstated that he olitically active. In 1978 he ran for state
Senate and lost in the Democratic primary, bat tie has since continued to remain engaged by
volunteering his time, engaging witlampaigns, and making donations.

When asked how the Pennsylvania districtngp affects his civil rights, he explained
that in general elections it does not matter whelieevotes or not, as there is no contest in his
District because it leans sedwily Democratic. He feelsdahunder both the 2002 and the 2011
maps he “lost any meaningful voice in the general election.” He statetdras continued to
support candidates in other distsicbut that “the ability to ett a Democrat in many districts
has diminished substantially.” Despite thiatstof affairs, though, he “remains hopeful” and
“keeps participating.”

John Gallagher

Plaintiff John Gallagher testified that he liviesMedia, part of Delaware County located
in the First District. Mr. Gallagher testified thhé registered as a Republican at the age of
eighteen, then became a registered Democrat7h, vitched back to Republican at some point
thereafter, and then switched again to becanigemocrat ten weeks before testifying. He is
represented by Robert Brady, arbecrat based in Philadelphia, who Mr. Gallagher asserted has
never visited his part of the district. Mr. KBgher stated that as a result of the 2011 Map, he

became part of the First District, with whose constituents he had previously had nothing to do.



In fact, Mr. Gallagher was “shoc#této show up to the pollinglace to vote, and seeing Rep.
Brady on the ballot; Mr. Gallagher had “worked for some time” to “get [Representative Patrick
Meehan] out of office” in the Seventh District, and was disappointed that he could not vote for
Rep. Meehan’s opponent. In fact, Mr. Gallaghatest that he had “no idea what issues” faced
voters in the First District when he entertedvote and realized that Rep. Brady was on the
ballot.

Ani Diakatos

Plaintiff Ani Diakatos testified that she is a resident of Wallingford, which is located in
Delaware County, and votes in PennsylvaniafstRtongressional Districtvhich is represented
by Democrat Bob Brady. She has been asteggd Republican sse she turned 18. She
testified that became a Republican because ofdtlieer’'s admiration for President Eisenhower,
who was president when her father came tolth#ed States, and her avexperience listening
to Ronald Reagan speak at Upper Darby HBgool, an experience she testified gave her
“goosebumps.” When asked about her core vases Republican, she sdidht the party, when
she joined, was “fiscally conservative but inohe$ but she did not know if she “felt that way
anymore.”

When asked whether her civil rights had bgeated, she complained that her “voice
[wasn’t] heard anymore.” She asserted tRapresentative Brady, to whom she referred as
“some guy in Philly,” never came to Wallingfooit Delaware County, and that he presumably
never would. Although she acknowledged that lines would necessarily have to be drawn
somewhere, she testified that she lived jushike away from a district represented by Pat
Meehan, who represents Delaware County. S$tdiéel to assuming that Representative Brady

would put the interests of Philadblp first, to the extent that the interests of Philadelphia were



in competition with those of Delaware County, such as over a potential Amazon headquarters.
She testified that she had never attempted to contact his office because she assumed that
Representative Brady would not respond.

Plaintiff Testimony Submitted via Deposition

Edwin Gragert

Plaintiffs’ counsel proffered the depositi@mi Edwin Gragert, a Democratic voter in
Milford. He votes in the Tenth Birict. He testified that hbad been deeply involved in an
unsuccessful Democratic congressional campaigrthiatiit was hard to campaign effectively in
a district as spreanut as the Tenth.

Marina Kats

Plaintiffs’ counsel proffered the deposition Mfrina Kats, a lawyer, mother of two and
an immigrant from the Ukraine who is a regretd Republican. She lives in Meadowbrook and
votes in the Thirteenth Congressal District. At her depositiorshe testified that she had run
for Congress in 2008 and lost, and believed ithabuld be fruitless to run again “because the
way the district is drawn, there is completeainfess to our Republican representative.” (Kats
Dep. 69:12-14)

James Davis

Plaintiffs’ counsel proffered the deposition &dmes Davis, an attorney and registered
Democrat. He lives in Brownsville, in Fayette County, and votes in Ninth Congressional
District, which he described as looking like a “snake.” (Davis Dep. 362)1At his deposition,

Mr. Dauvis testified that his conggsman’s office was three hours away, and complained that his

1 Mr. Gragert's deposition was taken telephonicallyilevine was traveling in Argentina, and he was
sworn in telephonically by the courtroom deputy in open court.

2 The deposition was taken telephonically while Ms. Kats was traveligyipt, but she was sworn in by
the court reporter.



county had been split from with Greene and Washington counties, which he said had “the same
issues, natural gas, coal.” (Id. 31:24-32:3) téktified to his belief thdtthis progression of the
way we draw our districts in Pennsylvanihas made people apathetic, it's made people
disengaged, it's made people not vote, it's madmieefeel that...the paicians are above the
law,” although he himself had remainpdlitically active. (Id. 37:5-11)
Cindy Harmon

Plaintiffs also presented Cindy Harmsndeposition testimony. Ms. Harmon is a
Democrat who resides in the Thiddstrict. She stated that she has been harmed by the fact that
her Congressman is located far away from wisbeelives, and that the values her Congressman
has are different because of where they focus their attention. Specifically, she stated that she
feels that she does not “really have a chance when I'm voting.”

Leigh-Anne Congdon

Plaintiffs also presenteleigh-Anne Congdon’s depogiti testimony. Ms. Congdon is a
Democrat who resides in the Fifdistrict. She stated that Peghsnia is “not really fairly
represented by our Congressabdelegation in DC.”

Douglas Graham

Plaintiffs also presented Douglas Graterdeposition testimony. Mr. Graham is a
Democrat who resides in the Fourteenth Distri¢ie testified that he has been harmed by
“having a Democrat that many years that | ddrdve a choice,” and that he is “not entirely
happy with the fact that my district has no stropgosition party.” He stated that he thinks “it's
fair to say that [the shape ofshilistrict] has not caused [him] hafm However, he believes the

other congressional districts in which he canmaie have caused harm to people he is “involved
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with [such as] family and friends.” He also sttthat “poorly drawn digtts” in other States
affect him “on a national level because the issuatséfiect [him] aren’t just local issues.”

Rayman Solomon

Plaintiffs also presented deposition testimfnmoyn Rayman Solomon, formerly the Dean
of Rutgers Law School. Mr. Solomon is a Democrat from the Second District. He testified that
he does not believe he was hadneither as a Federal orPennsylvania citizen by having
Representative Dwight Evans as his Congressntém stated, however, that he was harmed in
the sense that he did not feel as involved in the election as he would have felt in a “competitive
race, as opposed to one that's outcome is detethiinHe also stated that he was harmed by the
belief that the congressional diea in the Second District i§predetermined,” although he
acknowledged that sometimes there are “big risep” in electoral outcomes, which can be
“very remote” possibilities in some circumstances.
Joy Montgomery

Joy Montgomery is a residertf Lititz, Pennsylvanid, which is in Pennsylvania’s
Sixteenth Congressional Disiti Before moving to Lititzearlier in 2017 Ms. Montgomery
lived in Lancaster, Pennsylvanifor forty-seven years. JoWlontgomery is a registered
Democrat and is currently represented Gpngressman Smucker, a Republican. Ms.
Montgomery asserts that the 2011 Plan hasveted her “from getting [her] choice.”
(Montgomery Dep. 29:10-11)

Virginia Mazzei

¥ Ms. Montgomery’s husband, Floyd Migomery, is also a plaintiff in this action (Am. Compl. § 12), but
he was not separately deposed and there is no ¢estiffom him to summarize. It appears, however,
that he was present for Ms. Montgomery’s deposition and did interject at times.
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Virginia Mazzei lives in Benton, Pennsyhia, which is located in Pennsylvania’s
Eleventh Congressional Distti and represented by CongressmBarletta, a Republican.
Mazzei, who is self-employed as a massage trstramga teacher and Ayurveda counselor, is a
registered Democrat. Mazzei asserts that, utide2011 Plan, her vote does not count “because
of the way that the districts have been drawn with . . . [a] political advantage for one party over
another.” (Mazzei Dep. 22:23-23:2) She also isg@ongressman Barletta is “not responsive
[to her concerns] . . . because he doesnitryvabout [winning her] vote.” _(Id. 25:8-10)

Heather Turnage

Heather Turnage is a registered Demoarat resident of SprinGarden, Pennsylvania,
located in Pennsylvania’s Four@ongressional District, whicis represented by Congressman
Scott Perry, a Republican. Turnage testifidtht her “particular district is not very
gerrymandered” and that it is “one of the mommpact ones|.]” (Turnage Dep. 48:4-5) She
was unsure whether her particutstrict was fairly drawn. _@. 48:11-12) She was also unsure
how, if at all, the shape dier district harmed her. _dJ 50:15-23) When pressed on how
specifically she was harmed by the 2011 Plan,estpdained, “I can’t kow without having the
information basically that . . . the redistimg committee has . . . because I'm not sure how
things might change if districting pve] done differently.” (Id. 52:1-5)

Dana Kellerman

Dana Kellerman testified that she lives Fox Chapel Borough in the Twelfth
Congressional District. Her congressmarKimth Rothfus, a Republican. She has been a
registered Democrat since she was eighteen yedhrsShle testified that she has been harmed by
the current redistricting map because her “w@ddes not count as much as it should” and “has

been purposely diluted by the addition of laoke bunch of other barely contiguous communities
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that don’t belong in [the] district (Kellerman Dep. 12:23-24; 138} She further testified that,
“[b]ecause [her] vote has been diluted, [her] repnéastion has been dilwé (Id. 13:7-8) She
stated that her district “shouldn’t have these little fingers that reach out to grab another clump of
Republicans, and it should not have these littlees@auts . . . leaving thibizarre hole in [the]
district” and that it should not be the case thlaén she drives down a single road, she “cross|es]
in and out of [the] district four times in fiveiles.” (Id. 14:6-15) Sheestified further that her
“district should be able to pick the represenm@mtwho represents [them]” and that her district
“should be about 50-50 [Democrats to Republicdresjause that’'s who lives in the area,” but
because of vote dilution, the district’s represtwgais instead “chosen by a bunch of people . ..
who are in a community very different than [her] community.” (ld. 41:1-10)
Shawndra Holmberg

Shawndra Holmberg testified thsince 2015 she has lived iretity of Butler, which is
part of the Third Congssional District. She explained thator to the 2011 map, her district
was competitive but now it is not, meaning that thistrict's representative, Mike Kelly, “does
not have to listen to his voters,” resulting“amother harm” of not being “heard.” (Holmberg
Dep. 16:24-17:1; 18:7) She is a registeregpudican and testified that she changed from
Democrat to Republican “for [her] vote to coubBcause she “was tired being told, oh you're
just a democrat[;] [that’'s why] Jgu’re unhappy with the [electoralqce [results].” (Id. 18:1-9)
Barbara Shah

Barbara Shah testified that she lives Bethel Park, which is in the Eighteenth
Congressional District. She & Democrat Committeewoman. Sétated that “in the last two
elections [she] didn’t have a chance to votedioy Democrats because there were no Democrats

on the ballot.” (Shah Dep. 12:21-24) She atteduthat lack of choicto the 2011 redistricting
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map because previously there had been Democrat representatives in her district but then since
2012, her understanding tisat the district has been “gemgandered” and “manufactured” for

Tim Murphy, the Republican congressman. #ddally, when asked why she did not run for
Congress as a Democrat in her district, she ansviea¢dher district “waso gerrymandered it is

even difficult to get enough signatures on petitiongéld. 19:21-20:6) She testified that the
redistricting map restricted choices of representatives because gerrymandering makes it “very
difficult to get campaign contributions” and “padypport.” (Id. 30:7-22) She also described a

lack of responsiveness from her representatMarphy, who “refused taattend” town hall
meetings involving Shah’s community and hasflised to respond” dfacknowledge in any

way” her community. (Id. 35:15-23)

B. Testimony by Senator Andrew Dinniman

Senator Andrew Dinniman testified that s represented Chester County in the
Pennsylvania State Senate for tweelyears. Chester County s$plit into three congressional
districts, the Sixth, Seventh, a®ixteenth. He is a member of the Senate State Government
Committee. Senator Dinniman is also a tenuredessor at West Chester University where he
teaches history, globalizatioand public management.

Senator Dinniman testified about the firstsien of the 2011 redistricting bill, which was
submitted to the State Government Committee qie®aber 14, 2011. He referred to the bill as
a “shell bill,” that is, “a placeholder.” The bill came into the Committee in connection with the
committee’s statutory responsibylitfor redistricting. The billlisted the 18congressional
districts without any descrigih. The introduction of an empty bill like this, Senator Dinniman
explained, is unusual. Typically bills come filgvith information, and after meetings regarding
the substance, changes are made by stripp@gexisting content and replacing it with new

content, or modifying the exisiy content in some other way. this case, the shell bill was
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completely empty other than tlstricts being listed. The conittee voted it out in this form,
however, merely as a “proceduralttea,” to allow the bill to proceedt the pace necessary to be
completed by the end of the year.

Senator Dinniman also tes&ifl about the second versiai the bill, introduced on
December 14, 2011. Until that morning, minofite., Democratic) members of the committee
had not seen amended versionshef bill after the “shell bil’'had been introduced three months
prior. This second version, printer nuenb1862, was voted on by the State Government
Committee the same day that it was intragtlhcDecember 14. Senator Dinniman expressed
opposition to 1862 in front of the State Governn@atmmittee, and voted against it. However,
the bill was “voted out of” the State Goverrm€ommittee and moved d¢o the Appropriations
Committee. There it was further amended. edht was voted out of the Appropriations
Committee. The Appropriations Committee susjexl a Senate rule requiring a delay of six
hours between the proposal of a particular bill anebte on it, in order to take a vote before six
hours had passed. The bill made it to the Senate floor for a final vote the same day it was
introduced, December 14.

Senator Dinniman again expressed opposition to the bill, this time on the Senate floor.
He urged to his fellow Senators that thetigan manner in which it was developed was “an
inappropriate way to do business.” One adment to the bill was proposed on the Senate
floor—Democratic Senator Costa proposed arrradte map, one that “would have significantly
lessened” the number of split districts. Thimmendment failed, largely along party lines.
Senator Dinniman clarified that while he believed that the map proposed by Senator Costa was

an improvement over the Republican sponsorep, tha emphasized that there were only about
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ten hours in which to develop it in response ® Republican plan because details of that plan
were withheld until late othe evening of December 13.

Senator Dinniman testified that that daye tBenate suspended the rule that requires
sessions to end at 11 p.m., an unusual move, an8dhate continued deivgy the bill past 11
p.m. Several Republican senatotgected on the Senate recordttthe bill had harmed their
districts because counties in their district were divided into threenasuine cases four districts.

The bill, presented as printer number 1869, passed that night on a 26-24 vote.

Senator Dinniman expressed serious disapproval of the way in which this bill was passed.
He stated that usually the Senate tries to be deliberative, and that a rule requiring three
considerations of any bill is designed to enghie deliberative approachHde commented that it
was very unusual “to proceed in such a rapichmea” on a bill that deals with this subject
matter. He compared this process to the psotest was used when a voter identification law
was considered—the consideration and passage of that bill, which similarly addresses the issue
of suffrage, took place over a mutdnger period of time. Setm Dinniman also pointed out
that citizens and relevant advocacy groups didhaee time to review the bill because of the
rushed manner in which it was proposed and passed.

Senator Dinniman testified that there was time to conduct hearings on the bill that
ultimately passed as the 2011 redistricting mapd that as a result he was denied the
opportunity to hear from advocacy groups, his corestits; and in general to “go about this in a
thoughtful way.”

He explained that the sophisticated natureaffware that has been developed to create
these maps has given legislators “the abilitydéprive voters of their influence in the voting

process” by manipulating data to achievetipan advantage. He explained that between
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September 14 and December 14, he had persoapllyoached the Chairman of the State
Government Committee, Senator Mcllhenny, in eamthe floor of the Senate, and asked him,
with regard to a map proposal, what the cotteri was “waiting for” because his constituents
were asking.

Senator Dinniman stated that he believes ttatsoftware used ttreate districting maps
has become far more sophisticated in the pastaeyears, and that we wdhave the capacity to
utilize voter data in a different way. He refelte Federalist Paper 52 in which James Madison
speaks to the threat of suffrage by potentialestaterference to identify why he believes this
type of data manipulation is so dangerousenator Dinniman noted that “Madison can only
speak to his time, and could never have imagineel'sttope of the threat that he identified as it
exists today. Senator Dinniman said thatif©ieoncerned about arkind of chdlenges to
suffrage, including partisan gemandering done by either party.

Senator Dinniman, when asked on cross, agtlegidhe was not involved in drawing the
map proposed on December 14 to the Senate floor and passed as the 2011 redistricting plan, and
objected to his lack of involveent. He testified that hevas “denied theopportunity” to
participate in the drafting peess and therefore he had no opypaity to know how the lines
were drawn. He agreed that both Senezaeicuses had access to the census data, voter
registration data, and voter histodata used in drawing the ma He also stated that the
Democrats, like the Republicans, had a map drgwoom in advance of the legislation passing,
and that the Senate Democratic caucus wasvedoh drawing up its own maps. When asked
why one Democrat, Tina Tartagligneoted in favor of the bill hexplained that she did so to

help her congressiondklegation in Philadelphibecause the map made the First and Second
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Districts heavily Democratic. Senator Dinnimaxplained that some Republicans voted against
the bill on the Senate flooeadding to the 26-24 result.

C. Testimony by Representative Vital

Representative Vitali’'s deposition testimony vedso presented to the Court. Rep. Vitali
is a Democratic State Reprefaive for Pennsylvania’s 186Legislative Distrct, and he is a
resident of the Seventh CongressibbDistrict. He testified, among other things, that in caucus,
Democrat William Keller indicated that Congressnignady wanted his district to be a “safe”
Democratic district. Thus, dhgressman Brady supported the 201dnRiut of “political self-
interest.”

Rep. Vitali also stated that he did notvagoersonal knowledge about how the specific
contours of the 2011 Plan were made, becausyg {tleee made behind closed doors” and he was
not “party to any of those discussions.” He believed the introduction of the 2011 Plan bill as a
“shell bill” was unique. (Vitali Dep. 40:7-64:9) He also testified that there was “no good policy
reason to break up” so many counties to formSaeenth District. He believes the new shape
of the Seventh District creates problems becéwsedon’t have competitive elections. . . . [I]f
an elected official knows he céwse an election, he’s much mdikely to be responsive to the
voice” of voters, but if “he has no chance o$itay, he really can bmore influenced by the
powers, his own party, which may differ from tiews of his constituents.”_(ld. 79:20-80:6)

D. Testimony by Senator Daylin Leach

Plaintiffs entered the deposition testimony $&nator Daylin Leach into evidence.
Senator Leach testified that he lives in WayPennsylvania, and he is a Senator in tH2Qfate
District. The 17" District encompasses 11 municipagithroughout Northern Delaware County
and Southern Montgomery County. He has baestate senator since 2008; prior to that he

represented the 1%District in the State House fro@002-2008. He is currently running for
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Congress in the Seventh Congressional Distaiotl would face incumbent Pat Meehan in the
general election, if he makes it through thenary. Senator Leach has run once prior for
Congress, in 2014 in the Thirteemistrict, which he stated “wasne of the five Democrat seats
that are not competitive for Republicans. (LeBap. 11:9-10) He lost in the primary.

Senator Leach testified that he is vegtive on the issue of gerrymandering, having
introduced legislation to try to combat it, andeaking out publicly against it. During his first
term in the State House Senator Leachoohiced and sponsored “a reapportioning and
redistricting reform bill.” (Id. 15:11-12) He bkaeintroduced such a bill as a Senator several
times. (Id. 16:10-21) With respect to gerrymandering reform, Senator Leach stated that he
would like to see “the focus [ ] on keeping communities of interest together, keeping municipal
boundaries intact to the extgudssible and ensuring that the etst have a legitimate opportunity
to express their views in a meaniagivay.” (Id. 24:1-5) He statl that he does not believe that
partisan factors should come into pkyall in redistricting efforts.

With respect to the 2011 plan, Senator Leaakedtthat “Democrats were not invited to
participate in any way” in the processimf creating the map, thus he has no “eyeball
observation of how the map was drawn.” (Id. 1922320:1) When the bill was passed, he said
he remembered it occurred vagyickly, and that the proposal thfe bill “took until the very end
because of what we were told by Democraticd Republican members and the media were
internal fights in the Republican congressiogalicus as to whose district would be more
Republican.” (Id. 26:10-15) There was onlgleort period of debate regarding the 2011 map,
occurring on one day._(Id. 35:20-21) The day before the 2011 map passed Senator Leach was
provided with “an analysis” of ithough not the actuahap, for the first time.He voted against

the 2011 map. _(Id. 33:2) No Democratic Senatded in favor of the map, and the Democratic
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alternative proposal was “voted down on laygel party line vote.” (Id. 33:12-13; 34:21-22)
Senator Leach described the Seventh Congresditistict in the 2@1 map as including “a
series of very thin land bridgdrom one part of the distritd another...technically contiguous,
but essentially a series of islands.” (Leach DeB-42: He added that “it is made up of portions
of many municipalities,” and that tfhere’s very little or no effort to keep them together.”
(Leach 42:7-10) He offered as an example thithéfe is a parking lot in my township, Upper
Merion Township, of a restauranthich is where three congi®onal districts converge.”
(Leach 42:13-16)

E. Plaintiff's Expert Withesses
1. Anne Hanna

Ms. Hanna completed her undergraduate demrganysics at the California Institute of
Technology, and her Masters in Physics at the &fsity of lllinois Urbana Champaign. She is
currently working towards her Ph.D. as a nwubal engineer at Georgia Institute of
Technology, having transferred there from [EeXJniversity. Ms. Hanna described her
experience in image analysis and processing, lwsie explained serves as an important basis
for her work analyzing redistricty maps. She described her exgece further with data and
statistical analysis in gers, regression methodology, anmhultiple computer software
languages. She described the purpose of datgtiasads reviewing a possibly novel data set in
order to discover what iateresting about it.

With respect to congressional districtimg particular, Ms. Hanna has worked on a
volunteer basis for at least téurs per week for the past nine months with a group called
Concerned Citizens for Democracy thatstadying gerrymanderingncluding by developing
data sets to analyze disting maps. She described redigdirig as “an engineering problem,” in

that it reflects conflicting stakeholder needs, and resolutions must take multiple perspectives into
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account. Her experience as an engineer, Kmawledge of computaihal and statistical
analytics, and of computer ggramming languages, enabled her to address theses. Ms.

Hanna has also studied the literature on ygeandering, including Btorical sources for
traditional neutral districting criteria, in order to refer to these features in analyzing redistricting
maps. In her work on redistricting she has dgvetl data sets for the Pennsylvania redistricting

map. Ms. Hanna has not published any materal politics or redisicting, has not drawn
detailed state or local redistting maps, and has limited overa&kperience in the political
science field. She was admitted by the Court asxaert in engineering, mathematics, computer
science, and data analytics, to the extent that they enabled her to comment on the subject matter
at hand.

Ms. Hanna reviewed a set data (“Turzai data set”), pvided in discovery, that was
used by Defendant Turzai and his staff iratmg the 2011 Pennsylvardsstricting map. Ms.
Hanna described the Turzai data set as “a challenging set” because the file names were
“garbled,” likely the result of the addition of Bataumbers to each file, as is standard practice in
discovery. She explained thstte consulted with two oth&IS researchers upon receiving the
data to confirm that she was interpreting it correctly. Ms. Hanna was able to “unscramble” most
of the data, however, and identifidte files in the Turzai data set as GIS shape files, that is, the
lines of maps, and attribute data, that is, infation about the map lines. The “attribute” was in
the form of tables, and included, among othé&rimation, population data, voting age data, and
partisan voting results and voter registratiotadaom 2004-2010. Results from 33 different
elections—all statewide andstiiict specific elections &m 2004-2010, broken down by party

identifier—as well as voter registration, is included in this information set. In particular the data
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set included partisan voting iregis (“PVI") which identify wiether Republicans or Democrats
won in each area across thegmdN.T. 12/5/17, AM, 24-28)

Ms. Hanna analyzed the data at each leva ithwas provided, &m the municipality
level, down to the “census block” level, thatasblock within a particular voting precinct. She
created several different maps for comparisop@ses. For example, using information from a
particularly strong Democratic performanceay (2008) she plotted @lor-coded map with
census block level information, using red to esgnt Republican suppoand blue to represent
Democratic support. She then compared thip toathe 2011 Pennsylvania redistricting plan.
She produced one map using that 2008 data, onichvghe overlaid the distt lines set out in
the 2011 plan, as well as grestars to represent home addréssations of each of the 19
incumbents from the 2010 Pennsylvania etetti She reproduced this same map however
replaced the 2011 plan dist lines with the district linefrom the 2002 reapportionment plan.
She created more detailed maps for selecteibasadf Pennsylvania, for example one series of
maps which detailed the area around Pittsbur§he indicated in hdestimony that the 2011
map did not comply with the neutral districtingteria that she is familiar with, including have
non-compact districts and multiplennecessary splits of municljiees. Ms. Hanna explained
that she used two different, well accepted “compactness measures”—the Schwartzberg
measurement, and the Polsby-Popper—in hieac her conclusions. These measurement
techniques are simple formulas, usetdoss many areas of mathematics.

Ms. Hanna reviewed all of the communicatidhat were provided wh the Turzai data
set. No communications of sulbsta had been written to or were sent by a Democrat. One map
included in the Turzai data set, labeledd3a01364, was a close up map of the southwestern

corner of Pennsylvania, including the Pittsburgh area, and was labeled at the top of the page
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“CD18 Maximized.” (N.T. 12/5/17AM, 9-11) Ms. Hanna believedithlabel to be a reference
to Congressional District 18. She testified tehe believes this map represented a potential
proposal for how to draw the district boundary $ine this region. Stars included on the map,
she determined, represented the home addoesgions of then-incutbent Representatives,
including Representative Doylen the Fourteenth District, Representative Murphy in the
Eighteenth District, Representati¥@itz in the Twelfth District, Representative Shuster in the
Ninth District, and Jason Altmeyer, who was ttiea incumbent in the Fourth District. This
map included Republican incumbent Altmeyertl® same district as Democratic incumbent
Murphy.

Ms. Hanna believed there weteee possibilities to explaia table of numbers following
either a D or R, in the upper left hand corneach of which was a different form of vote
prediction: first, that these numbers reflecteel @ook Partisan Voting Index; second, that they
represented a raw dominance metric, that is, mueh higher in perceéage points Republicans
will likely perform; or third, the net dfierence between Republican and Democratic
performance, that is, how far off from 50% Republicans will likely perform. Ms. Hanna
concluded from her observations of this nmthpt it was likely intended to “maximize” the
performance of Democrats in the Eigénth District specifically.

Ms. Hanna indicated that she has studied mawidg with traditional, neutral districting
criteria. She has drawn maps (crude hand idigsy without the benifof software), and
engaged in literature review tfaditional districting criteria. Specifically, she cited the 1911
Federal Reapportionment Act, and Article Tvgction 16 of the Pennsylvania Constitution as
important sources. She identified as importarmditional districtng criteria contiguity,

compactness, population equality, dhd goal of avoiding splittingounties, cities, incorporated
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towns, and townships unless absolutely necessary. Ms. Hanna offered the 1972 and 1982
Pennsylvania districting maps as examplesnaps which incorporated these themes. (ld. 32-
33) She pointed to two importafeatures of these mapsathare missing from subsequent
Pennsylvania maps. First, compactness: whkiesgicts needed to add more population, they
added directly contiguous counties, rather theaching out with narrow “tentacles” to “grab”
territory further away. Second, respect for communities of interest: very few counties on the
1972 map are divided, and theyeasnly divided wherat appears that it was needed to add
population to neighboring districtsShe commented that, from an engineer’s perspective, a rule
requiring a districting map to ingaorate abutting territory toda population is both feasible and
desirable. Ms. Hanna did natieat the 1982 map was not as sisteal on this front, and also
made clear that on both maps counties that arerlaéingn the target pomtlon of an individual
district were obviously divided as many timesiasessary to create a proper district size.

With regard to the goal of breaking aap the fewest counties and maintaining
compactness as best possible when drawingtaiating map, Ms. Hanna explained that map
makers should start with therdgest building blocks—countiesThen, map makers should add in
the next largest building blocksnunicipalities, along the edgesith the goalof maintaining
smooth boundaries. They shouldhtinue this process with siler and smaller building blocks,
down to voting precincts and voting blockatil the proper population is achieved. She
indicated that it would be technically possibledtaw such maps by hand, but that it would be
very challenging and time consuming. With qauter software, however, it is very feasible.

Ms. Hanna then read the five rules shepmsed in her report faachieving the best
possible districting outcomes intihe record. She stated thidis was not intended as an

exhaustive list. Those fivelles, roughly stated, are:
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(2) No county shall be divided unless algely necessary to achieve equal
population;

(2) No precinct, borough, or township ah be divided urdss absolutely
necessary to achieve equal population;

3) Where additional territory is needed for additional population in a district, it
shall be added from the border ofatiguous County to thextent possible;

4) If a county’s population is greater thdre average Congressial district size,
any additional population may not be adde adjoining counties that have a
population greater than that of an average district. Such additional population
must instead be added to adjoiningu@ties whose populatida smaller than
the average district, where possible;

(5) Districts shall be “reasonably compact.”
(N.T. 12/5/17, AM, 58:21-62:8)

On cross-examination, defense counsel tgdinout some notable absences from Ms.
Hanna’'s proposed rules. Firtere was no mention or considiéon of the Voting Rights Act in
her rules. Second, there was no mention aj tther factors thathe Supreme Court of
Pennsylvania has identified as important—maimtgircores of existing dtricts and avoiding
pairings of incumbents (the court also highlightieel VVoting Rights Act). She clarified that after
creating a map according to her myl& would be possible to make slight modifications to the
resulting map in order to take both incumbents and the Voting Rights Act into account. Ms.
Hanna also stated that if redisting were to be done pursuanther five guidelines, it should
not include considerations of pigan intent at all. Though sheddiot rule out considerations of
incumbency in districting in accordance with her sukghe noted that it certainly should not be a

key factor.
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2. Daniel McGlone

Plaintiffs’ first witness at trial was DaniélicGlone. Mr. McGlonenvas qualified as an
expert witness in the fields of dataadytics, Geographic Imaging Software (GfShnd
redistricting. (N.T. 12/4/17, AM, 86He testified that he receivedBachelor of Science degree
in Geography and Geospatial Imaging from Hdourg University of Science and Technology
and a Master’s Degree in Urbangdpl Analytics from the Universi of Pennsylvania. He also
testified that he works at Azaveageospatial software compatayd that he has worked in the
field of spatial analysis and Glfor over ten years. His wotias included dozens of projects
involving geospatial mapping as Mvas political and legislativdistricting, and he has managed
and maintained a database called Cicero forraéwyears, which contains GIS data for nine
counties, including the fifty United States. 2811, for example, he wked on Amanda Holt's
appeal to the Pennsylvania Same Court of the Final Planrfahe Pennsylvania Legislative
Districts. (1d. 58)

GIS software played a major role ineparing the 2011 map. Based on the Hanna and
McGlone testimony about the Turzdataset, supra, is clear that the underlying information

used to draw the 2011 map was organized ®&t8 data files. (Id. 162) The testimony

* GIS software creates digital maps and managesitthibutes associated with each point on the map.
The software can be used to combine thousandsagér$” of information, where each layer displays a
different geographical component. For example, lager could display highways and roads, another
could display where U.S. congressmen live, andira #ould display county lines, with another 900
displaying other pieces of spacial data (rivers, landmastores, violent crime locations, churches, etc.).
Then by mapping census or other public data,Gl® software can display population concentration,
registered political party concentration, priortimg information for each voting precinct, racial
demographic concentrations, educatldagels in each area, and otlieghly detailed information. Thus,
when paired with this public-available informatidB|S software becomes a particularly powerful tool,
particularly for the redistricting purposes. Moreows, “big data” becomes even more ubiquitous (2.5
quintillion bytes of data are created every day), GISrkagan be added to GIS software to make it even
more “powerful.” (The preceding information is dexd from trial and depositn testimony in this case,
as well as from “A Tutorial on Geographic Information Systems: A Ten-year Update,” (Daniel Farkas, et
al., 2016).)
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established that the availabilitf sophisticated technologies, nyaif not all of which involve
GIS data, present a greater rislgefrymandering than ever before.

Mr. McGlone testified about the effects ‘@facking and packing” in Pennsylvania. He
defined “cracking” as the splitting of a votingoblamongst multiple districts to prevent them
from forming a majority. “Packing,” on the othband, involves concentrating members of a
certain group into a single district to providesuper-majority, thereby reducing the numbers of
that group in surrounding districts._ (Id) Wgi publicly available data from the “Harvard
Election Dataset™and then later, data gleaned frome tfurzai Data,” Mr. McGlone utilized
“cracking and packing” to explain the effectstbé 2011 Plan on likely voting results. He also
compared the 2011 Plan to the 2002 plan, eintaally district-y-district basis.

With respect to the First District in Pennsylvania, Mr. McGlone testified that, due to
“packing,” the district contais the borough of Swarthmoregating an even more pronounced
super-majority Democratidistrict. (I1d. 119)

According to Mr. McGlone, the Second Distradso demonstrates gidng of Democrats,
most notably due to the fadhat it grouped Lower Merion Tanship with other parts of
Philadelphia. (Id. 126)

According to Mr. McGlone, # Third District demonstrates cracking, as it includes
Erie’s suburbs but not Erieself, creating a narrow Reablican majority. (Id. 128)

The Fourth District also involved cracking according to Mr. McGlone, as it created a
narrow Republican majority by including part ldarrisburg and its suburbs but also extensive

Republican representation from far odesthe Harrisburg area. (Id. 132)

® Stephen Ansolabehere; Jonathan Rodden, 2011, “Pennsylvania Data Files,” hdl:1902.1/16389, Harvard
Dataverse, V1. This dataset includes informatiarafoelections from 2004 to 2008 in Pennsylvania.
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According to Mr. McGlone, th8ixth District was also an arple of cracking to create a
narrow Republic majority, as the County was asdr to extend northward and westward, and as
a result, it incorporates aulsstantial number of Republicaroters from Berks and Lebanon
Counties. (Id. 133-36)

According to Mr. McGlone, the Seventh dirict has a narrow Republican majority
because it connects Republican areas of celtomtgomery County with Republican areas of
Delaware County by a narrow strip of landiates only 170 meters wide. (ld. 138-140)

According to Mr. McGlone, the Eighth Digtt narrowly favors the Democrats, which
would appear to undermine Plaintiffs’ assertisnmmewhat. However, MMcGlone stated that
he still views it as an example of a distnetirawn to take in morbeavily Republican areas,
such as northeastern Mgoimery County. (Id. 141-43)

According to Mr. McGlone, the Ninth Distti narrowly favors the Republicans, as its
redrawn lines add the Monongahela Valley andudelmore Democrats in what is otherwise a
heavily Republican district._(Id. 143-44)

The Eleventh District, whit also narrowly favors Repubéns, is according to Mr.
McGlone a district that becammore Republican by packing @emocratic areas into the
Seventeenth Distt. (Id. 144-46)

According to Mr. McGlone, the Twelfth Disttiis narrowly favorable to Republicans as
a result of cracking heavily Democratic areas in nearby Monongahela Valley and Cambria
County areas into othdistricts. (Id. 149)

The Thirteenth District is another exampf a Democratic super-majority created by

packing, according to Mr. McGlone, aEencompasses part of Philfalga as well as suburbs to
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its north and northwest, extendirggt in three appendages pick up Democratic areas in
Ambler, Upper Dublin, Conshohocken, Natown, and Upper M@n. (Id. 150-52)

The Fourteenth District is, according kr. McGlone, anothefpacked” Democratic
district, and it includes Pittsburgh along with sh@f its most Democrat-heavy suburbs. (Id.
152-53)

The Fifteenth District “cracks” Bethlehem, sayis McGlone, such that there is a narrow
Republic advantage._(Id. 153-54)

The Sixteenth District, on the other hand, includes heavily Repnbligting areas, such
that, according to Mr. McGlone, it tempers whatuld otherwise be an extensive Republican
advantage by including the heavily Democratites of Reading and @tesville. (Id. 154-55)

The Seventeenth District, asserts Mr. Bliane, also maintains a narrow Republican
advantage in what would otherwise be an oweimingly Republican district by pulling out of
other districts Democratic areasSoranton and Wilkes-Barre. (Id. 147-49)

Lastly, Mr. McGlone noted a narrow Repualh advantage in the Eighteenth District,
due to the fact that it “cracks” the Dematheavy Monongahela Valley between it and the
Ninth District. (Id. 155-56)

The end result, testified MMcGlone, is that the 2011 Pldconsistently” confers 13 out
of 18 Pennsylvania congressiosahts to Republicans.

F. Testimony by William Schaller—Intro duced by Plaintiffs and Defendants

Designated portions of the deposition of William Schaller were read into the record. At
his deposition, Mr. Schaller testified that has worked for the Republican caucus of the
Pennsylvania General Assembly since 1995. wdeked Pennsylvania congressional maps in
2001 and 2011 as “Director of Apportionment Sexsit He was responsible for creating the

congressional map for the stern part of the state.
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Mr. Schaller testified that he used sadte called Autobound to construct the map. He
testified that adding municipalities to particuthstricts was a “manual” process of clicking and
adding municipalities to an overlay of the 2082p, which had containel® districts; because
of the loss of a seat, he and his colleaguesgd]hto work out how [they] addressed that
geography that [was] left behind with thast seat.” (Schaller Dep. 30:4-5)

He testified that population equality was “tleading factor for compiling congressional
districts.” (Id. 31:14-15) He testified thatrpsan data, including voteegistration and voter
performance in past elections, was “one of mi@eyors” used in developing the maps (Id. 12:3),
and that partisan data was “information thactdd officials,” both state and federal, “were
interested in seeing.” _(1d.13:9-10\When asked to list the oth&actors that he considered in
creating the map, he menti@hgopulation, “[wlhat the distris looked like previously,”
“[vloting rights,” “incumbent residency,’and “standard factors of split geography and
contiguity.” (Id. 18:2-19)He denied that compactness was a factor. (Id. 19:2-3)

Mr. Schaller testified that when drawing the map, he had precinct-level election results
by party, which he had obtained from the Pennsylvania Department of State and which he
believed were publicly availablgld. 19:8-20:5) These @ttion results by payt available at the
county, municipal, and precindevels, and census populatidty race, wereincluded in a
Republican caucus database that was used far atat congressional retlicting. (Id. 37:3-
39:2)

When asked about how thmap took shape, Mr. Schaller repeatedly referenced
“consultations” and “discussions”—and, at omeint, “conversations and discussions of
consultations"—"“stakeholders,’a group that he testified casted of state legislators,

congressmen, leadership staff, and those neguiati behalf of the state senate. (ld. 49:18-24)
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He testified that he never meith any Democratic legislatois connection with drawing the
map. (Id. 16:19-22) He testified that “in many instances” the composition of districts as he
devised them in Autobound was the result of “agre@sithat were reached.” (ld. 50:8-17) He
also acknowledged submitting a reimbursementtfavel to Washington, DC to meet with
Republican congressmen to dissusdistricting. (Id. 61:1-20)

Eventually, the following colloquy occurred:

Q [H]Jow did you decide what npato come out with? Given
all of the factors to consider.

A Based on consultation on hatle districts should be put
together from the negotiationsnd discussions with the
stakeholders.

With the Republican stakeholders, am | right?

O

A Republicarstakeholders.

Q Is it fair for me to say that the information you got about
the discussions among the Republican stakeholders in that
legislative process was probglihe most important factor
that you used in drawing the maps?

A Yes. | would say so.
(Id. 76:16-77:5)

G. Testimony by Erik Arneson—Introdu ced by Plaintiffs and Defendants

Plaintiffs and Defendants botfead into the record desigied portions of the sworn
deposition testimony of Erik Arneson, whevorked as Senator Dominic Pileggi’s
Communication and Polidpirector during the levant time period.

During Plaintiffs’ questioningMr. Arneson stated that his involvement with the 2011
Plan was fairly limited, but that he knew during tlead-up to the passage of the 2011 Plan that
the Plan needed to complyitiv equal population principles, the Constitution, and the Voting
Rights Act. He also asserted that the Plad to account for the population shift from west-to-

east in the State, had to receiwenty-six state senate votes fhass and be presented to the
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Governor to sign ito law) and had to redudbe prior plan by one seat a result of the new
census count. However, Mr. Arneson stateat tihhe person most involved as the “granular
level” with the 2011 Plan was Dr. John Memmiho performed the “technical work” on the
map.

Mr. Arneson stated that, atree point in the redistrictingrocess, as predecessor drafts
of what in later, final form was the 2011 Plerere considered, he changed district boundary
lines on a draft map. However, he was not sure that the changes were ultimately incorporated
into the final Plan.

Mr. Arneson also testified that Congressmen from both the Republican and Democratic
Parties, including Congressmen Brady and Shuster, expressed preferences on the outline of
congressional districts, and atkt some of the input was “takemo account when drawing the
map.”

He further testified that, in making the ppahe redistricting team of Mr. Arneson and
Dr. Memmi used “publicly available, historicabting data from previous elections that had
taken place.” They “intended to respectumbency,” but did not have the “kind of
prognostication powers” required é&stablish a “fixed outcome” fahe election results. They
used software known as Autobound to save drafps, and in drawing such maps, “partisan
voting tendencies was onetbk factors used.”

During Defendants’ question, MArneson provided more detailed responses regarding
the above topics. Mr. Arneson stated thahae “some” involvement ithe creation of the 2011
Plan, but that he did not “drawehmap.” He testified that there were two sets of data available
to him at the time that the map was drawn: cerdata from the United States Census Bureau

and historic election data frothe Pennsylvania Department ofaft He also testified that,
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among the questions asked by &t&enators about the mapsttlwere being drawn were
guestions about historic votingtda With respect to John Memmi, who did the actual, technical
map-drawing, he testified that Senator Piled@ave Woods, and Mr. Arneson were the only
ones who provided instruction on how to draw boundary lines.

Mr. Arneson further testified, among othéhings, that Democratic Senator Tina
Tartaglione voted to repbthe 2011 Plan out ofommittee to the Senate Floor, and that an
Amendment to the bill by Democratic Senatoy Tasta failed to gather enough votes to pass on
the Floor. He testified that the 2011 Platefapassed the Senate with 26 votes, with three
Republican Senators voting agdins He also testified thatto the best of his knowledge,
Senator Scarnati has never denied that the 044 was a partisan gerrymander. Lastly, he
testified that the shape of sornengressional districts look®dd” but that odd shapes can be
explained by the fact that digtts must “comply” with “mandaty requirements” such as the
Voting Rights Act and equal apgmnment. “Odd” shapes can at times be explained, he
suggested, by “very goadutual objective[s].”

H. Testimony by Defense Experts
1. Nolan McCarty

Nolan McCarty, Ph.D., a professor of politics at Princeton University, testified for the
defense in response to the McGlone report. rA®fessor McCarty tesiifd that he taught and
worked on legislative polarizah, electoral and beaucratic politics.elections, and voting
behavior, he was proffered, and accepted, asxgert in the areas of electoral analysis,
elections, redistrictig, and voting behavior.

Professor McCarty, who testified thahe 2011 map was not significantly more
gerrymandered than the 2002 map, had seveitalisms of the methodology employed in the

McGlone report. First, he expressed “comsérabout the Harvard data that McGlone had
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employed, which he testified undercounted vobtesnpared to the number of votes cast
according to the Secretary of State’'s webséad which thereforesuggested “underlying
measurement error.” (N. 12/5/17, AM, 131:2-21)

McCarty described for the court how he had calculated the expected number of
Democratic seats in Pennsylvania by usingngonwide probability o Democratic win from
2004 to 2014 in districts with a similar partis@an—known as the Codkartisan Voter Index,
or PVI. According to Professor McCarty, tR&1 is a measure of how many percentage points
more Republican or Democratic than the natiom aghole, averaged ovémne last two election
cycles, which for the 2011 map were 2004 and 2@@8s, a district thalvas R+1 was one that
was one percentage point more Republican tharctiuntry as a whole. He testified that his
calculations showed a 60.3% chamée Republican win in an R+district, and a 54.5% chance
of a Republican win in an R-#listrict. At various points in his testimony, he defined a
competitive district as having a Put +/- 5 or +/- 9. (Id. 132:21-136:21)

He explained that in Table d@f his expert report, he caletied the probabilities of a
Democratic win in each of theddicts (each of which was baseu the district’'s PVI), averaged
them, and then multiplied that percentage by thebmurof seats in the Pennsylvania delegation.
His expected probability of Democratic wiftg the 2002 map, when Pennsylvania had 19 seats,
was .503, which he testified yielded an expeataldie of 9.555 Democratic seats in a 19-seat
delegation. His expected probability for thel20map was .453, which he testified yielded an
expected value of 8.15 seats out of the 18 seatssilvania had in the wake of the 2010 census.
In his table, 9 out of 19 distts in the 2002 map had more tharb0% chance of Democratic
victory, whereas under the 2011 map, only 6 oul®fseats had more than a 50% chance of

Democratic victory. When ked about the discrepancy beswn his expected numbers of
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Democrats and the only 5 seatsn by Democrats in PennsylvanRrofessor McCarty testified
that Democrats had underperformed due to any of a variety of factors, such as national party
funding or the individual gadidate. (Id. 136:22-139:23)

Professor McCarty then teséifl to his “many reservats” about McGlone’s visual
analysis. He had three maariticisms: (1) McGlone’s visal methods were “necessarily
selective” in that they ignoretboundary lines that did notugport his narrative; (2) were
insufficiently quantified; and (3) insufficientlgonsidered the performee of the entire map.
(Id. 141:8-142:2) Before he moved into hspecific criticisms, headded that McGlone
overstated the efficacy of packing and cracking in the examples in his report; in particular, if
boundary lines are moved so as to increase the PMiardistrict in one dection, thathange is
offset in a neighboring districtithh a decrease in PVI. Movingsolidly Democratic district to
solidly Republican would require change in PVisoime 18 points, which he said was unlikely;
rather, the advantages for gha&ties would cancel out overall.

Professor McCarty then testified that ims view, the 2011 map showed a “lot of
deference” to the 2002 map, and the two wdwdde performed very similarly, although the
district boundaries would necessarily have had émgh with the loss of a seat. As one example
of what he described as the selectiveuo on the boundary lines McGlone did not like,
Professor McCarty described how line-drawerssld have tried to crack Democratic voters in
the Seventh District, but did ho Professor McCarty conaled that McGlone’s unquantified
visual analysis “lack[ediigor.” (Id. 146:23-149:12)

On cross-examination, Professor McCarty expd that his task was to respond to the
McGlone report. He made no claim as toetiter the 2002 map itself waerrymandered, only

that the 2011 map was not more gerrymandered. He admitted that he had not looked at the data
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that the legislature had usednraking the 2011 report. Hekamwledged rounding some of his
numbers. (Id. 149:18-154:9)

Plaintiffs’ counsel thereaftgyointed Professor McCarty topassage in his expert report
that, Plaintiffs’ counsel impliedyverstated or even do@htounted the effedf Pennsylvania’s
loss of one congressional seat. He was thentiqued about a particular passage in his expert
report, which stated as follows:

Based on my calculations, the number of expected Democratic
seats fell by about 1.4 (from 9.55 to 8.15). If the 2011 map
performed similarly to the old map partisan terms, Democratic
candidates would have been expeécto win about 9 seats. And,
the rest of the decline in egpted Democratic seats (.85) is
therefore due to the state’s logd a congressional district
following the 2010 Census. Inhart, the estimated increase
Republican advantage [sic] is much smaller than that implied by
Mr. McGlone’s analysis.
(Leg. Def. Ex. 19

He acknowledged that his report statedler the 2011 map, Peyhs&ania had 18 seats
and Democrats had a 45.3% average probability of winning, for an expected number of 8.15
seats, and under the 2002 map, PennsylvardalBaseats and a 50.3% average probability of
winning, for an expected value of 9.55 seatsirfiff's counsel thenasked whether if the
Democrats’ probability of winning seats in 48-seat map had stayed constant at 50.3%, the
expected number of seats would be 9.05, whietsaid “sound[ed] right.” (N.T. 12/5/17, PM,
7:14) He then agreed thatthie 2011 map were equally faabte to Republians as the 2002
map, Democrats would be expectedvin approximately nine seatgld. 7:23-8:1) He was then

confronted with the poteial error in how much ofhe 1.4 decline in seatgas due to the loss of

a seat in the Census and howcmuvas due to other factors:

® This portion of the expert report was not admitted into evidence, and is presented here for explanatory
purposes only.

36



Q But with your calculation of the expectations for the 2011
map, Democrats are only expedtto win about 8.15 seats?
That'scorrect.

Q Now, you then say the rest of the decline in expected

Democratic seats, that | asse, meaning from nine to 8.15

— because you guantify that as .85 — is, therefore, due to the

state’s loss of @ongressional district following the 2010

census, right?

Yes.

Now, I'm confused by that statement because, to me, when

you’ve multiplied .503 times the 18 congressional districts,

you've already accounted for the loss of one seat, have you
not?

O >

(Id. 8:2-8:17) After some pauses and téms of the calculations, Professor McCarty
acknowledged that he was “mistaken.” (Id. 10:1Hg then testified that he “believe[d] .55
should be the amount that's dbutable to a loss” of a congressal seat. (Id. 10:15-19) He
then testified that thdecline from 9 to 8.15 was attributable to “some other factors.” (Id. 10:24-
11:1)

He acknowledged that his expected valuesewrr off from the only 5 seats that
Democrats had won in the threengressional elections sinceetmap was drawn; when asked
why he might have been so far off, and whether Democrats might have underperformed to the
very same degree on three occasions, he assbattis numbers were probabilities, and such
underperformance was consistent with the data.teltified that he had not taken into account
incumbent advantage in his analysis, but diddisagree with Plaintiffs’ counsel that in 2010,
immediately prior to the redrawing of the mape Pennsylvania deletian consisted of 12
Republicans and 7 Demads. (Id. 13:13-17:2)

He admitted that he did not believe tigatrymandering was “intrinsically” good, but in
some cases could actually create more competiisteicts. When asked about the work of the

scholar Nicholas Stephanopoulos and the profedsibgrature asserting gt Pennsylvania was
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one of the most gerrymandered states in thieomahe said that hdid not agree with the
measures employed, namely the “efficiency gap.” (ld. 17:22-26:7)

In response to a question frdire panel regarding turnotrofessor McCarty explained
that voting is less frequent in midterm electiossd the composition of the midterm electorate is
different than in presidential election years. He testified that he was currently studying voting
patterns among low-income voters, whose padicon dropped off substantially in midterm
elections. (Id. 30:19-32:16)

2. James G. Gimpel

Professor James G. Gimpel, a political st#nearned his bachelor's degree at Drake
University in Des Moines, lowa. He attendgchduate school at the University of Toronto
before earning his PhD in poliit science at the Universitgf Chicago. He is a tenured
professor at the University of Maryland in Collegark, where he has worked for 26 years. His
teaching specialties include polaicbehavior and political geogphy of political behavior.
Asked to expand on the areas thatfocuses on, he explained titahcludes forms of political
participation, public opinion attitudes, the distition of party identiftation and voters across
space, and movement patterns ofeve. He added that his work involves GIS, or “geographic
informational systems” software, and that he taaght courses in GIS for seven years, and that
he is currently teaching a class called “Iduotion to GIS” and a class called “GIS for
Redistricting.” He statedhat he has published sevetaboks as well a®ver 50 shorter
publications on these topics. Professor Gimpelseatified by the Court as an expert in election
analysis and probability, voting behavior, redistngtielection performance, GIS, and statistics.

Professor Gimpel explained that the UHRuse of Representaés is apportioned by
population, with each Representative repreagnéi district made up of approximately 710,000

constituents. After each decennial censuglisigicts are reapportioned based on any population
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changes, in order to comply with a “pretty trequal population” requirement. (N.T. 12/6/17,

PM, 5:20-6:2) He explained that the reapponient task has “traditionally fallen in the hands

of state legislatures.” Th2010 census revealed that thesteen part of Pennsylvania had
experienced a population loss, and thus Pennsylesngawhole needed to transition from 19 to

18 districts. Professor Gimpebted that this was the caseen though the population loss was
much less than the size of a district.eTbss was of about 100,000 people around the Allegheny
County area, leaving about 500-600,000 people from the lost district that had to be “parceled out
across the state.” (Id. 6:2-7:13)

Asked about what ought to guide reapportiontredforts, Professor Gimpel stated that
the criteria identified by Plaintiffs’ expeaniel McGlone in the report he submitted were
important, but McGlone had omitted other importanteria. He highlighted consistency with
past districts, equal population, communities of interest, political balance between parties, and
incumbency protection in particular. With regaocdcommunities of interest, Professor Gimpel
noted that this is not simply a matter of aliog splitting counties, butlso keeping together
other types of communities._ (Id. 7:14-8:1B8gcause apportionment requires equal population,
political geography is central to how the linesstibe drawn—"because we must draw the lines
around people, not rocks and tregspulation settlemeris critical,” he said. (Id. 8:20-21)

With regard to the goal of drawing “ewpact” district lines, Professor Gimpel
commented that achieving “té@orial density of the distri€¢tand “a small perimeter” are
“desirable.” He explained that this “emit@s accessibility” and might help maintain
communities of interest.” _(Id. 9:5-10) However, he emphasized that any measure of
compactness “must be judged with other criteria indyiiand that it is “not helpful on its own.”

He did not see how “compactness alone [cou&] you another about the intent of the
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mapmaker,” because it “depends on how population has settled.” (Id. 10:10-13) A very compact
shape—such as a circle—could teved around the map to createnajor partisan advantage,

for example. He pointed to Defense Exhibitt@Qllustrate this point—this figure shows a map

of a part of Western Pennsghia with hypothetical distrist marked out as spheres,
demonstrating that by taking the most compact shape possible and shifting it around the map can
create very different pasan outcomes. The shape of thstrict, he emphasized over and over,
“does not tell you much,” rathefyou must look at the populath underlying the shape.”_(ld.
12:19-21) Asked about the relatghip between compactness andpetitiveness of a district,
Professor Gimpel said, “I'm not sure there is latrenship.” (1d.17:2) It is efirely possible to

use a compact shape to obtain a competitive rdsutitmight also be necessary to draw an odd
looking district to achieve competitiveness.

Professor Gimpel explained that the primary reason for the traditional redistricting
criteria of minimizing split municipalities anduanties is that they have governments of their
own, and it is best not to split the governmeritsuamong districts. He noted that the 2011 map
had a “modest reduction” in county splits amd'more noticeable reduocti” in municipality
splits, as compared with the 2002 map. @d:11-13) He said #t the equal population
requirement creates a lot of difficulty in aslig split municipalities ad counties, especially
when dealing with a loss of a district, and &estvide “ripple effect’bf moving boundaries._(Id.

7:8) Overall, redistricting after losing a s&at “complicated balaimy act.” (Id. 15:12)

Asked about the impact of the equal pofialarequirement on map drawing, Professor
Gimpel explained this as a “vesyrict” and “preeminent” criteoin, and thus it is where the map
makers “have to start.”_(Id. 17:20285t is not easy to achieve, Baid, especially in the fact of

a lost district. Because Pennsylvania logistrict between the 2002 and the 2011 map, and only
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lost 100,000 people, all of the otrastrict boundaries had to be adjusted with all of the leftover
individuals from the lost district being parceled out. Thiwhy we see southward modification
of the boundaries on the 2011 map. He describisdmhole process as ‘@hain reaction,” that

is, “an extremely complicated series of adjusitaé (Id. 19:14-16) Ading to the complexity,
map makers must shift people “in chunks,” sashvoting precincts, bl&s, or cells, not just
individuals. Because they end up moving siimes 1,000 people at a time, this makes it even
more complicated, as each move seriously attexrpopulation of both sgliricts impacted by the
move. (Id. 19:21-20:10)

Professor Gimpel said that passtrict lines play an importamole in redistricting efforts.
“No map maker that I've ever sestarts with a clean slate,” Isaid; “[e]very map maker starts
with the prior districts in place.” _(Id. 20:14-17The presumption, he explained, is to move
people as little as possible frahe prior district formulations. The reason for this is to promote
continuity. Continuity is vergood, in Professor Gimpel’s viewnd moving people out of their
prior districts can be bad—in gigular, evidence shows that esn voters are moved, they are
less likely to participate ielections. @. 20:19-21:4)

With respect to incumbency qiection, Professor Gimpel citéd a long history of these
efforts, noting that incumbencis a very important part ofepresentation. In particular,
incumbents develop expertise in certain argfagepresentation overntie, which is a serious
benefit to their districts. Indalition, seniority in Congress isyeimportant to the congressional
committee system. Senior members have aedua good deal of knowledge in various areas,
they are likely to have earneespect within the congssional chamber, and they are likely to be

have a chance to become a leader in the cesigmeal chamber. All of these features of
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incumbency “redound to the benefit of congiits back home in Rasylvania.” (Id. 21:7-
22:13)

Professor Gimpel then disssed the political geography Bénnsylvania. There are two
major concentrations population, he expldinaround Philadelphia and Pittsburgh. There are
also some additional significant population centersughout the middle of the state. It is often
easier to draw more compact districts in demsens. Population density, he explained, “seems
to be associated with a Dematic voting bloc, and increasinggo with time.” (Id. 23:2-3)
Thus Allegheny county and Southeastd?ennsylvania—the areaaround Pittsburgh and
Philadelphia—are the most Democratic-leaning amedlse state. (Id. 23:14-17) He added that
in Pennsylvania, people register by politigerty, and there is a fetty strong correlation”
between party registration and election perforoeathough there remaissibstantial deviation
at times. (Id. 24:7-15) This deviation exidiecause “voters are thoughtful,” and are “not
prisoners of their party ID.”(Id. 24:15-22) Professor Gimpebserved that based on available
data, it appears that if every voter votedaiccordance with his or her party registration,
Democrats would win nine seatge@ss Pennsylvania. (ld. 28:6-10)

Commenting on Plaintiff's Expe Witness Daniel McGlong’ “visual test,” Professor
Gimpel stated that McGlone was “hasty” in reachihe conclusion that partisan intent was used
in creating the 2011 map; he obshvthat if partisarintent was in facused, it was not used
well—that the 2011 map is “incompetent” as a igart gerrymander in #t it doesnot achieve
nearly as strong partisaasults as might have been possiligl. 31:22-32-8)Mr. McGlone, he

said, did not consider the alternative expteomes for how the map was drawn, and reached a

hasty and unreasonable conclusiaat ihwas the result of paréis intent. (1d32:15-33:7)
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VI. Findings of Fact
A. Credibility of Witnesses

| found all of the Plaintiffs who gave live testimy at the triato be completely credible.
They identified their voting history and their padél preferences in a mature way and did not
attempt to exaggerate and embellish their testimony.

As to the Plaintiffs whose testimony was presented by deposition, they were of course not
observed in the Courtroom, butaccept their testimony as well &ging consistent with the
Plaintiffs who testified at the trial. There was cross examination regung any reduced weight
to their testimony.

Senator Dinniman was completely crediéalHis recollection was very good about the
circumstances of the adoption of the 2011 map, wisiche principal fact issue in this case. He
testified in significant detail about the eveftitat took place and higcollection, including on
cross examination, was strong. Ilede on cross examination he continued his same consistent
narrative. Although this Court ne@dt consider any political intem its primary legal analysis,
Senator Dinniman’s testimony about the proctss was used, withoutegard to political
affiliations or parties’ intent, is accurate and is entitled to significant weight in the analysis of
this case.

As to the other two state congressmeho presented testimony by deposition,
Representative Vitali and Senator Leach, | dohaye any reason to disbelieve their testimony
from the deposition transcripts. | find them créeliand give weight to their testimony on issues
other than dealing with poiial affiliation or intent.

The testimony of the threeast legislatoravas not contradictetly any other witness.

Their testimony established thtte 2011 map was enacted b tstate Senate without any
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hearings, without public notice, without advarmqméblication, and as a rdsihe public had no
input, and no opportunity for input.

Plaintiffs’ expert witness Hanna accurataelgscribed her experience in the nascent
discipline of image analysis and processing, wipicbvided an appropriate fit for the issues in
this case. For the most part she answeredtmuns directly, although on a few occasions she
tended to expand her answer beyavhat was necessary. She made clear that her sympathies
rested with the Plaintiffs, as a matter of poditiphilosophy, over and above the fact that she was
to testify as an expert for the Plaintiffs. wkver, | found her general testimony, in terms of how
the maps of the different congressional distrietere drawn, to be ofalue. She testified
truthfully about the facts of wth she had knowledge, despite hderast in the outcome of the
case.

Plaintiffs’ expert Daniel MGlone has significant expemisn the topic of Geographic
Imaging Software (GIS), which ia relatively new discipline. Heestified accurately about his
review of the “mapping” of the Pennsylvaniangoessional districts flowing the 2010 census.
Although Mr. McGlone does not have a Ph.D., andriwaprior experience as axpert, this is a
brand new field and | doubt that there areyvemany people in the United States who have
similar expertise. Also, this is not a scieiatifield for which advanced degrees and peer
publications are necessary. MicGlone testified with candohe recognized areas where he
could give opinions based on experience andopatknowledge, and was respful of political
traditions, the contentions of the defendants, and generally came across as an outstanding expert
witness. His testimony about thedistricting of the map itselfyithout any consideration of

intent, deserves great weight.
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As to the testimony of William Schaller akdlik Arneson, their testimony was taken by
depositions and portions werdrimduced by both Plaintiffs aridefendants. | have summarized
their testimony without signidiant indication whether the sigmony was introduced by the
Plaintiffs or the Defendants. However, | nttat both withesses seemed to give much more
detailed answers to the questigpused by Legislative Defendantbunsel than those posed by
Plaintiffs’ counsel. Although | have no reason tadfithat either witnestestified untruthfully,
the relative lack of responsiveness to questionslaintiffs warrants adion with respect to
their testimony in response to Legislative Defants’ questions. Nevérless, Mr. Schaller
made a notable admission that the redistrigirazess was highly influenced by the Republican
legislators. (Schaller Dep. 76:16; 77:5)

Mr. Arneson expanded his factual reecotion significantly when questioned by
Defendants’ counsel comparedtte very sparse testimony hevgato Plaintiffs’ counsel. For
this reason, | am inclined to givery low weightto his testimony.

ConcerningDefendants’expertDr. Nolan McCarty, he hagutstanding credentials and
his demeanor and responsiveness to questiass exceptional. Nonetheless, as he himself
stated, his retention in this case was sdlelgxpress criticism of the methodology employed in
the McGlone report. As noteid the summary of Dr. McCarts testimony above, Plaintiffs’
counsel demonstrated significant inaccuraoay Dr. McCarty’'s report during his cross-
examination. Furthermore, some of the reasons and explanations he gave for the 2011
redistricting results are at odds with theldip view” of the Pennsylvania map, which is
described in this memorandum. For these reasgige low weight toDr. McCarty’s testimony.

As to Defendants’ expert Professormés Gimpel, he also brought to the Court

significant expertise in the drgtting practices, significant publications and prior experience
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testifying as an expert. Nonetheless, hidiaisim of the Plaintiffs’ factual evidence, and
particularly his testimony regardi Ms. Hanna and Mr. McGlone, has failed to persuade me that
the weight which | ascribe to those witnesshesuld be changed. Professor Gimpel was very
general in a lot of his answers. Further, as the recorded testimbrgheow, but the written
testimony will not, he raised his voice and &drshouting on a number of occasions when his
conclusions were under attack ihgr cross examination. This [gghly unusual behavior by an
experienced expert, and warratihie Court’s giving low weighb all of his testimony.

B. Intent

Although | do not believe that “intent” shoulte a relevant or necessary element of a
claim of alleged gerrymandering,rfoeasons stated in this merandum, it is quite possible that
the other members of this Court, or a reviewirau&, will conclude that intent is relevant. For
these reasons, | will set forth below my findings this issue in the event intent is to be
considered.

As a general matter, Plaintiffs have shown, by clear and congireiidence, that the
intent of the majority of the Pennsylvania legislature—i.e. members of the Republican Party in
control, in particular Speaker Turzai, and Rtest Scarnati, and thea$t under their direction
who were preparing the maps—was to draw cagjomal districts, as much as possible, by the
“packing and cracking” techniques, to ensure tlstridis that were created were highly likely, if
not virtually guaranteed, to rdsun a larger number of Republican congressmen being elected
than Democratic congressmen.

This intent, and purpose, was admitted by Mr. Schaller, who had significant
responsibilities to act on behaif the Republican leadership in the Republican Caucus. He

admitted that the “Republican stakeholders,; Republican state senat@isd Republican state
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representatives, made clear thég@sire that districts be credtso that more Republicans than
Democrats would be elected. See suprehd@fier Dep. 49:18-2416:19-22; 76:16-77:5)

It appears from the testimony that Moh& Memmi added significant input into this
process. Plaintiffs clearly knew of Mr. Memimiinvolvement because he, and his role in
making the map, are specifically mentionedhe Legislative Journal for December 14, 2011.
(Pl’s Exh. 29, 1406; 1410). Plaintiffs moved tlashibit into evidence at the close of the
testimony. Chief Judge Smith requested Plaintdtsinsel to supply datad page numbers for
the “relevant” parts of this lengy exhibit, but as far as the trijecord shows, Plaintiffs never
did so. It is inexplicable that with thisfarmation about Mr. Memmi’s involvement, Plaintiffs
did not take his deposition. Rhiffs do not mention Exhibit P-29 in their post-trial brief; they
do note the “irony” of Mr. Memmi being retaindty defense counsel as a “consultant,” and
highlight defendants’ collectiv&ilure to present his persgee on how the map was drawn.
Although Legislative Defendants obviously knewi\df. Memmi’'s involvement, they did not list
him on their witness list, ECF 164, tMr. Arneson did mention him at times. In view of these
facts concerning Mr. Memmi, | ocaot draw any inferences fromither party’s failure to
introduce any teshony by him.

Mr. McGlone’s testimony established partisan intent by clear and convincing evidence.
He detailed, for nearly everypngressional district iPennsylvania, sigridant, undisputed, and
accurate data showing that the “packing aratking” technique was effectuated in the 2011
map. This itself is sufficient for the showin§intent by clear and convincing evidence.

One item of very persuasive proof of intérdm Mr. McGlone’s direct testimony bears
particular emphasis: while he was on the wisnstsnd, he drew on tli®mputer screen facing

him, for all the courtroom to see, two instanedgere the redistricting map strictly followed the
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division of voters between the Republican a@ndmocrats in the Seventh and Thirteenth
Congressional Districts. (N.T. 12/4/17, AM, 185:16-197:12)

McGlone’s “block-by-block” tracing of the redistricting oboth of these congressional
districts, from actual election data, showed specific results of votes split between Republicans
and Democrats. This testimony proved the abditcontemporary digital technology, including
proprietary but available GIS #tware, to compose congressiodatricts which will give a high
degree of probability along with laigh degree of reliability of results favoring voters of one
political persuasion versus the othespecific congressiai districts.

The intent to favor Repulskan leaning districts was alstiown by the testimony of the
three state legislators: SéoaDinniman, Representatiwétali, and Senator Leach.

In addition, Plaintiffs introduced into ®lence a number of documents which tend to
prove the intent or purpesof a Republican-dominatedongressional delegation from
Pennsylvania.

Although it can be argued th&aintiffs may have been kbto secure some of the
testimony from the depositions of speaker Tuazal President Scarnati, they did not do so. The
record shows the Plaintiffs did not have the highcriminating exhibits until they were made
available just before trialMr. McGlone was able to reviethese documents and he relied on
them in his testimony.

Notwithstanding this, after the Plaintiffschaested, Legislative Dendants certainly had
the opportunity to call Speaker Tai and President Scarnati agithown witnesses, to refute
this evidence, but they did not do. Thus, | rely to some extemrt adverse inferences available

from this omission.
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VIl.  Supreme Court Case Summary—Non-Election Clause Decisions

A. Baker v. Carr, 369 U.S. 186 (1962)

Baker v. Carr addressed a 1901 Tennesgg®rfionment statute that continued in
operation into 1961, without any districting being undertakergespite the fact that the
population of eligible voters in the state mtinan quadrupled over that six decade span. Baker
v. Carr, 369 U.S. 186 (1962). As a result, theustgpermitted drastic differences in the numbers
of constituents represented by each of the stae’sted officials. Plaintiffs challenged the
statute as violating their Fourteenth Amemahin equal protection rights “by virtue of the
debasement of their votes.” Id. at 194. Theekudge district court dismissed the case as non-
justiciable. _1d. at 197. The Supreme Coumnersed, holding that thBlaintiffs had pled a
justiciable cause of action upon which they woulcehgtled to relief; thathe district court had
subject matter jurisdiction; and that Plaintifiad standing to bring the suit. The case was
remanded for a trial._Id. at 197-98. Juwesi€rankfurter and Hian dissented.

The Court articulated Plaintiffs’ Constitutial claim as follows: “Their constitutional
claim is, in substance, that the 1901 statute constitutes arbitrary and capricious state action,
offensive to the Fourteenth Amendment in itsational disregardof the standard of
apportionment prescribed by the State’s Constituor of any standard, effecting a gross
disproportion of representatidio voting population.” _Id. a#05. While the Court did not
address the merits of this claim, it did provideeay careful analysis of the justiciability of
Plaintiffs’ theory. The Court explained thae District Court hadvrongly understood Supreme
Court precedent as requiring any Constitutional challenge to a legislative apportionment plan to
be classified as a nonjusticiable political question. The Court rejected that interpretation of its

precedent, and ultimately held “that this challenge to an apportionment presents no

nonjusticiable ‘political qustion.” 1d. at 209.
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The Court engaged in a lengthy reviewoalse law addressing nonjggble political
guestions in order to demonstradkat the issue presented here did not implicate that doctrine.
The Court articulated six categories of political questions, each of which “has one or more
elements which identify it as essentialyunction of the separation of powers”:

Prominent on the surface of any edseld to involve a political
guestion is found a textuallydemonstrable constitutional
commitment of the issue to a coordinate political department; or a
lack of judicially discoveral®l and manageable standards for
resolving it; or the impossibility of deciding without an initial
policy determination of a kind cldgfor nonjudicial discretion; or

the impossibility of a court'sindertaking independent resolution
without expressing lack of the resyp due coordinate branches of
government; or an unusual need for unquestioning adherence to a
political decision already nde; or the potentiality of
embarrassment from multifarious pronouncements by various
departments on one question.

Id. at 217. The opinion identifieseveral areas of law thatuebeen found to implicate the

political question doctrine, including foreignlaBons, “[d]ates of dwation of hostilities,”

“[v]alidity of enactments,” “[t]hestatus of Indian tribes,” andehGuaranty Clause. Id. at 210,

211-225. The Court concluded that the Equaldetain challenge brought by Plaintiffs did not
implicate any of the defining feaes of claims which have beeetermined to present political
guestions:

The question here is the consistency of state action with the
Federal Constitution. We have no question decided, or to be
decided, by a politicabranch of government coequal with this
Court. Nor do we risk embarrassmnt of our government abroad,

or grave disturbance at home if wake issue with Tennessee as to
the constitutionality of her actiohere challenged. Nor need the
appellants, in order to succeedls action, ask the Court to enter
upon policy determinations for wdh judicially manageable
standards are lacking. Juditi standards under the Equal
Protection Clause are well developed and familiar, and it has been
open to courts since the enactment of the Fourteenth Amendment
to determine, if on the particular facts they must, that
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discrimination reflects no policy,but simply arbitrary and
capricious action.

Id. at 226. The Court gave special and separatetiatieto the potential tt the claim before the
Court was nonjusticiable in the same waycksms brought under the Guaranty Clause. This
contention was rejected given ttlistinctiveness of the Equal Pection claim as compared with

a hypothetical similar claim that might have béeought under the Guaranty Clause. Id. at 227-
29.

B. Gaffney v. Cummings, 412 U.S. 735 (1973)

In Gaffney, the Supreme Court considered Wwaeta Connecticut districting plan for its
own state legislature was unconstitutional for m@asons: first, whethet violated the Equal
Protection Clause because thatsthouse and senate districtsiet too greatlyin population,
and second, whether it was unconstitutional under the Fourteenth Amendment “where its
purpose [was] to provide districteat would achieve ‘politicafairness’ between the political

parties.” _Gaffney v. Cummingg12 U.S. 735, 736. The maximyuopulation deviation of the

state Senate map—a measurehef population difference of ther¢ggest and smallest districts—
was 1.81%, whereas the state house map had anenaxpopulation deviation of 7.83%. Id. at
737. After a trial, a three-judge paneltioé district courtnvalidated the map.

A six-justice majority of the SupremeoGrt held that thisshowing of numerical
deviations from population equality “failed toake out a prima facie violation of the Equal
Protection Clause of the Fourteenth Amendnieid. at 741. The majority acknowledged that
those creating district maps hexconsider other factors bessdperfect numerical equality, and
warned that the goal “of fair and effective regpentation” would not be “furthered by making the
standards of reapportionment difficult to satisfy that thegapportionment task is recurringly

removed from legislative han@sd performed by federal courts which themselves must make
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the political decisions necessary to formulatplan or accept those made by reapportionment
plaintiffs.” Id. at 749.

The final section of the majority opinion cgréssed the “politicafairness principle”
whereby the drawers of the map had attempted to approximate “the statewide political strengths
of the Democratic and Republican Parties.” 1d/%2. The Supreme Court held that this did not
violate the Fourteenth Amendment, and added in a footnote that “compactness” and
“attractiveness” were natonstitutionally required of distrist Id. at 752 n.18. The majority
concluded that “[p]olitics and political considerations are inseparable from districting and
apportionment...[t]he reality is thaistricting inevitably has and iatended to have substantial
political consequences.” Id. at 753.

C. Davis v. Bandemer, 478 U.S. 109 (1986)

In Davis v. Bandemer, the Supreme Courteexdd a decision by arde-judge district

court in the Southern District of Indiana which held unconstitutional Indiana reapportionment
plans from 1981. 478 U.S. 109, 115-118 (1986). fhinee-judge district agt had stated that
any reapportionment statute “whi purposely inhibits or prevenproportionalrepresentation
cannot be tolerated,” and heldat because the Indiana plansre intentionally designed to
disproportionately favor Republicati®ey violated the Equal Protean Clause othe Fourteenth
Amendment._Id. at 117. Although the decision waenmsed, a majority of the Court agreed that
partisan gerrymandering claimseandeed justiciable under tiiual Protection Clause. There
was, however, no majority agreement on what skandard should be for evaluating such a
claim. Bandemer, 478 U.S. at 121-126.

Justice White, writing for a six-Justice joaty, relied heavily on the Baker v. Carr
justiciability holding. He applied the same prples of analysis thatvere applied there in

reaching the same conclusion reached with redpettte subject of nunnie proportionality of
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voting districts: the legitimacyf partisan gerrymadering under the Equal Protection Clause
represents a justiciable issue.

Disposition of this question doe®t involve us in a matter more

properly decided by a coequal bramafrour Government. There is

no risk of foreign or domestic digbance, and in light of our cases

since Baker we are not persuddthat there are no judicially

discernible and manageable astlards by which political

gerrymander cases are to be decided.
Id. at 123.

The Court explained that substantive distioies between these types of claims and other
types of gerrymandering claims arising undiee Equal Protection Clae that have been
approved of, may weigh on how the claim shoulab&uated, but not on the threshold issue of
whether it can be evaluated at all: “[tlhat @learacteristics of the complaining group are not
immutable or that the group has been subject to the same historical stigma may be relevant to
the manner in which the case is adjudicated,thbese differences do not justify a refusal to
entertain such a case.” Id. at 125.

Four Justices agreed on the specific saag) to reverse the district court that “a
threshold showing of discriminagovote dilution is required for a prima facie case of an equal
protection violation,” and thahewing was not made in this case. Id. at 143. Justice O’Connor,
joined by Chief Justice Burger and Justicehiguist, dissented. This group would have held
partisan gerrymandering claims to raise nonjustieigblitical questions.d. at 144. She wrote
that “the legislative business apportionment is fundamentally a political affaiayid that “[t]o
turn these matters over to the federal judiciary isject the courts into the most heated partisan
issues.” _Id. at 145. Justice O’Connor was paded that recognizing justiciable cause of

action for partisan gerrymandering claims under the Equal Protection Clause was both

impractical and inappropriate: “The Equalofection Clause does natupply judicially
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manageable standards for resolving purelytigaligerrymandering claim&nd no group right to
an equal share of political power was ever intended by the Framers of the Fourteenth
Amendment.”_Id. at 147. She explained thatdtamdard proposed by the plurality reflected her
general prediction that any attempt to depestandards by whicho judge a partisan
gerrymander would inevitably result in “a drifwards proportional represeation.” 1d. at 158.
“This preference for proportionalitys in serious tension witlessential features of state
legislative elections,” and actually undermines “kbgitimacy of districtng itself” as compared
with an at-large election scheme. Id. at 139timately, because the Fourteenth Amendment
was not intended to protect agdimartisan intent in distriatg, because of the difficulty in
developing standards to evaleaclaims of partisan gemandering, and because of the
impropriety of the judiciary meddling in this helgwolitical realm, the dissenting three Justices
would have held these claims to be nonjusticiable.

The members of the Court who joined thsticiability majority splintered when it came
to defining the standard by vah partisan gerrymandering claimbould be evaluated. Justice
White wrote for a four-Justice plurality, joined by Justices Brennan, Marshall, and Blackmun.
This group would have held that intent to disgriate, along with discriminatory effect, must be
proven. _Id. at 127. They would have permitteche@mount of partisan intent, and required a
showing of a substantial disadvantage to atiqdar group of votersjn terms of their
opportunity to influence the politicarocess, in order to establiah Equal Protection Violation:

“[A]ln equal protection violabn may be found only where the
electoral system substantially disantages certain voters in their
opportunity to influence the political process effectively. In this
context, such a finding of unconstitutionality must be supported by
evidence of continued frustration tife will of a majority of the

voters or effective denial to a minority of voters of a fair chance to
influence the political process.”

54



Id. at 133.

Justice Powell, joined by Justice Stevens, joined in the justigraholding, however
dissented, and proposed a sepaaai@ distinct standard from thptoposed by the four Justice
plurality. Justice Powell’'s opian endorsed the plurality’s requiremtg¢hat a plaintiff should be
required to prove discriminatomgtent and effect. However, eould have addea “totality-of-
the-circumstances” test evaluating the following destthe shapes of vaty districts; adherence
to established political subdivision boundaries;h&ure of the legislative procedures by which
the apportionment law was adopted; and diegive history refleing contemporaneous
legislative goals._Id. at 162, 173. Under thvisposal, “[tjo make out a case of unconstitutional
partisan gerrymandering, the plaintiff shoub@ required to offer proof concerning these
factors...as well as evidence concerning populatispatities and statistics tending to show vote
dilution. No one factor should be dispos.” Id. at 173. Ultimately, unconstitutional
gerrymandering would be found to exist where ‘tio@indaries of the votindistricts have been
distorted deliberately aratbitrarily to achieve illegimate ends.”_Id. at 165.

Justice Powell's opinion attached mapstlué state showing whdte characterized as
irregular district shapes. Id. 484. Looking at those maps comgto the maps of the present
case, those attached by Jusiwavell look quite normal.

D. Burdick v. Takushi, 504 U.S. 428 (1992)

Burdick, which was an appeal from the MinCircuit rather than a three-judge panel,
concerned whether Hawaii's basmn write-in candidates violatethe First and Fourteenth
Amendment rights of voters. Axsjustice majority upheld the ban.

The majority mentioned the Elections Clauspassing as a source adithority for states
to regulate election procedures for their congressional representatives: “[tjhe Constitution

provides that States may prescribe ‘[tihe Times, Places and Manner of holding Elections for
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Senators and Representatives,’ Art. |, 8§ 4,1¢land the Court them®e has recognized that
States retain the power to regid their own elections.” Burdick, 504 U.S. at 433. Accordingly,
constitutional law “compel[led] the conclusionathgovernment must play an active role in
structuring elections” so that eleats are to be “fair and honest” and “some sort of order, rather
than chaos, is to accompany the democraticgases.”_ld. (quotatiorend citations omitted)

The majority specifically rejected the ge&ther's argument that any law burdening the
right to vote must necessarily babject to strict scrutiny. _dl at 432. Building on the earlier

analysis contained in _Anderson v. Celebrezi®) U.S. 780 (1983), the majority developed a

balancing test that was “more flexible” thstmict scrutiny, whereby a court must weigh

the character and magnitude of the asserted injury to the rights
protected by the First and Féeenth Amendments that the
plaintiff seeks to vindicate against the precise interests put forward
by the State as justificationsrfthe burden imposed by its rule,
taking into consideration the extent to which those interests make it
necessary to burden the plainsfftights.... When those rights are
subjected to “severe” restrictignhe regulation must be narrowly
drawn to advance a state interest of compelling importance. But
when a state election law preion imposes only reasonable,
nondiscriminatory restrictions upon the First and Fourteenth
Amendment rights of voters, th8tate’s important regulatory
interests are generally sufficteio justify the restrictions.

Id. at 434 (internal quotatns and citations omitted).

Justice Kennedy, joined by two other didsap justices, accused the majority of
“ignor[ing] the inevitable and significant burden a write-in ban imposes upon some individual
voters by preventing them from exercising thaghtito vote in a meaningful manner.”_Burdick
v. Takushi, 504 U.S. 428, 448 (1992) (Kennedy, J., dissenting). Because the write-in ban,
considered alongside Hawaii’s ballot access lamppsed a significant burden on those seeking
to write in candidates, the dissent would have iregua state to “put forward the state interests

which justify the burden” for a court then to assesk. However, the dissent declined to specify
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the necessary level of scrutiny because, in ggvyHawaii had “failed to justify the write-in ban
under any level of scrutiny.”_Id.

E. League of United Latin Am. Citizens v. Perry, 548 U.S. 399 (2006)

League of United Latin AnCitizens v. Perry (“LULAC”) affirmed most holdings of a

decision from a three-judge dist court, rejecting Plainis’ theory that a mid-decade
legislative redrawing of the dr#tt lines in Texas necessarily constituted an unconstitutional
partisan gerrymander under the Equal Protection Clause of the Fourteenth Amendsdént.
U.S. 399 (2006). Justice Kennedy, writing for theuf@, reflected on the impact of Vieth, noting
that “[a] plurality of the Court ... would have held [political gerrymandering] challenges to be
nonjusticiable political questionbut a majority declinetio do so,” and a majority of the Court
in LULAC chose not to “revisithe justiciability holding [from_Meth].” 1d. at 414. Justice
Kennedy, writing alone, expssed that he was unpersuaded tafTexas legislature’s decision
to replace a court-drawn redistricting plan mid-decade, when it was not required to do so, was
sufficient evidence to conclude that the resgltiplan must be an unconstitutional partisan
gerrymander under the First Amendment or thadt Protection Clause. Id. at 416-20.

Justice Kennedy took issue with the Plaintiffe¢ory about the necessary implications of
a mid-decade legislative actiondrawing Texas’s district linesas well as with Plaintiffs’
suggestion that the Court focus exclusively on dme piece of evidenceOn the first point, he
expressed skepticism of Plaintiffs’ claim that@urt could conclude, sad on the timing of the
changes to the map, that the sole intent in making those changes was necessarily to gain partisan
advantage. He further observed that “[tlhe $&gure does seem to have decided to redistrict

with the sole purpose of achieving a Republicangressional majority, but partisan aims did

" LULAC also considered challenges to the 2003aBevedistricting under the Voting Rights Act, and as
an unconstitutional racial gerrymander.
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not guide every line it @w,” noting that “the contours cfome contested district lines were
drawn based on more mundane &hl interests,” and “a numbef line-drawing requests by
Democratic state legislators were honoredd. at 417-18. He went on to emphasize that
“[e]valuating the legality of acts arising oat mixed motives can be complex, and affixing a
single label to those acts can be hazardous, e¥em the actor is an individual performing a
discrete act. When trector is a legislature and the actisomposite of manifold choices, the
task can be even modaunting.” _Id. at 418.

With respect to Plaintiffs’ narrowing of thgerspective to this singular point—the timing
of the redraw—Justice Kennedy crizied this theory for obscuring the most important feature of
an unconstitutional partisan gerrymander: “[tbafden, as measured byeiable standard, on
the complainants’ representational rights.” Id. dited to precedent ending the point of view
that some partisan intent isrpetted in the act of drawing distti lines, so long as it does not
predominate or dictate the outcome. Id. idasKennedy also highligad the fact that the
proposed test would surely capture some cotistitally legitimate reditricting plans, while
leaving out some clearly susgt ones._Id. at 419.

Justice Stevens, writing alem behalf of Justice Breyer, meurred in part and dissented
in part. He would hold that where there is miéht evidence to conclude that a redistricting
plan was designed for the sole purpose of adwang a particular polited group, the plan is
unconstitutional under both the Fourteenth éhnaiment’s prohibition against invidious
discrimination, and the First Amendment’s protectof citizens from offiial retaliation based
on their political affiliation, which taken togeth&eflect the fundamentaluty of the sovereign

to govern impartially.”_Id. at 461-62.
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Justice Stevens, writing alooe this point, articulated a cotepe standard for evaluating
partisan gerrymandering claimble would have held that a plé&fihshould have to prove that he
is either a candidate or a votgho resided in the challengedstiict, and should be required to
prove both improper purpose and effect. 1d4a%. The standard for evaluating purpose, he
would have held, should be imported from theial gerrymandering costt: a plaintiff must
show that neutral districting itgria was subordinated to politicabnsiderations and that the
predominant motive of the redistricting was toxmaze one party’s power. ld. The standard
for evaluating effects would require a plaintiff d@monstrate three facts: (1) her candidate of
choice was elected under thlel plan; (2) her residence is nowardistrict where itan be safely
assumed that the opposite party will win; (3) her destrict is less compact than the old district.
Id. at 475-76.

F. Harris v. Arizona Indep. Redistricting Comm’n, 136 S. Ct. 1301 (2016)

Plaintiffs, Arizona voters, attacked a stalistricting map adoptl by an independent
redistricting commission on the grounds that th&ratits created were “insufficiently equal in

population” in violation of thé=ourteenth Amendment. _Harris v. Arizona Indep. Redistricting

Comm’n, 136 S. Ct. 1301, 1306 (20160he initial grid-like plarconsidered byhe commission
“produced a maximum population deviation (cédted as the difference between the most
populated and least populatedstrict) of 4.07%.” 1d. After altering sme district lines to
account for factors like geographieatures and locality boundesi—and, critically, to comply
with the Voting Rights Act—the commission produced a map, the subject of the lawsuit, with an
8.8% population deviation. Id. A split three-judge district court panel entered judgment for the
defendants.

The Supreme Court unanimously held thdo%e attacking a se&fpproved plan must

show that it is more probablthan not that a deviation dess than 10% reflects the
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predominance of illegitimate reapportionment dastrather than...legitimate considerations.”
Id. at 1307 (quotation omitted). The Court speritssantial time reviewing the record evidence,
particularly with respect to attempts to cdynpith the Voting Rights Act, which supported the
district court majority’s findinghat “the population deviationgere primarily a result of good-

faith efforts to comply with the Voting Rights Adgteven though partisanship played some role.”

Id. at 1309 (quoting Harris v. Arizona InaeRedistricting Comnm, 993 F. Supp. 2d 1042, 1046

(D. Ariz. 2014)). Accordingly, because the pldisti‘ha[d] not shown thait was more probable

than not that illegitimate considerations were the predominant motivation behind the plan’s
deviations from mathematicallggual district populations,” vith were under 10%, their Equal
Protection challenge failed. Id. The Court regelch number of other arguments, including that
the boundaries reflected “unreasonable use ofispa considerations” for lack of record
evidence that partisan considerasprather than the need tawgaly with the Voting Rights Act,
might have left Democratic-learg districts undgopulated._ld.

G. Vieth v. Jubelirer, 541 U.S. 267 (2004)

The Scalia plurality opinion in Vieth ackntedged that in Davis v. Bandemer, supra, a

six justice majority held that gerrymandering claims were justiciable. As demonstrated by
Bandemer itself, and subsequent decisions,tha intervening 18 years, no judicially-
discoverable and manageable standard had foeed controlling by a majority of the Supreme
Court. As Justice Scalia noted, “Lawsopwlgated by the Legislative Branch can be
inconsistent, illogical, and ad hoc; law pronouncedheycourts must be principled, rational, and
based upon reasoned distinctions.” Id. at 278.

The Scalia plurality characterized the Bandepierality, which attempted to articulate a

standard as follows:
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The plurality concluded that @olitical gerrymandering claim
could succeed only where pléffi showed “both intentional
discrimination against an idenéble political group and actual
discriminatory effect on that group.”

The Plaintiffs in_Vieth artiulated a somewhat different standard which Justice Scalia,

qguoting from the Plaintiffs’ brief, summarized as:

[a] plaintiff must “show thatthe mapmakers acted with a
predominant intent to achieve partisan advantage” which can be
shown “by direct evidence or lmjrcumstantial evidnce that other
neutral and legitimate redistring criteria were subordinated to the
goal of achieving partisan advantage.”

Id. at 285.
Justice Scalia went on to criticize thencepts of “partisan intent” and “predominant
intent” as being inherently imgsible for judicial review.
He then noted that an alternative standeodld focus on the “effect” of the gerrymander
and whether that analysis would lead to d@dveand more justiciable result, as had been
suggested by the plurality in Bandemerjefthustice Scalia somarized as follows:
The requisite effect is establishevhen “(1) the plaintiffs shows
that the district systematicallypack’ and ‘crack’ the rival party’s
voters, _and (2) the court’'s examination of the ‘totality of
circumstances’ confirms that the map can thwart the plaintiffs’
ability to translate a majority of votes into a majority of seats.

541 U.S. at 287 (footnote omitted).

Justice Scalia described this test as ‘ébpdased” on cases applying Section 2 of the
Voting Rights Act of 1965.

Justice Scalia was very critical of ethuse of the “pack and crack” theory of

gerrymandering as a general proposifiokle went on to state why the Vieth plurality rejected

8 Query whether, if the Hanna/McGlone details abnatlern “pack and crack” methodology was part of
the record in the Vieth case, Justice Scalia would not have been able to tissnissory so quickly?
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the plurality of Bandemer including looking ah& shapes of voting digtts and adherence to
established political subdivision badaries . . . nature of legitilee procedures . . . legislative
history . . . .” He also criticized what he chdeaized “essentially a totality of the circumstances
analysis, where all conceivable faxgt, none of which is dispositive, are weighed with an eye to
ascertaining whether the particular gerrymanblas gone too far — or in Justice Powell’s
terminology, whether it is ‘fair.”” He concludedah*“Fairness’ does not seem to us a judicially
manageable standard.” 541 U.S. at 292.

Justice Stevens, dissenting, would have teddl if the predomindrpurpose of creating a
particular district's shape is to increasertgan strength, and there is no other rational
explanation for the bizarre shapé a particular district, thethe equal protdmon rights of
disadvantaged voters in thastitict have been violated.

The standard applied in the &M cases (racial gerrymandering)
should be applied to partisan gerrymandering: “in evaluating a
district-specific political gerrymader, courts should ask whether
the legislature allowed partisan considerations to dominate and
control the lines drawn, forsalg all neutral principles...if no
neutral criterion can be identifigd justify the lines drawn, and if
the only possible explanation for district’'s bizarre shape is a

naked desire to increase partisstrength, then no rational basis
exists to save the district from an equal protection challenge.

Id. at 339.
[T]he critical issue in both racial and political gerrymandering
cases is the same: whether r@gg nonneutral criterion controlled
the districting process to such an extent that the Constitution was
offended.

Id. at 327

Political gerrymandering challengebould be district-specific and
focus on the representational hattmt occurs when an individual

See “Rat F**ked, The True Story Behind the SecranRb Steal America’s Democracy” (David Daley,
2016).
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voter is situated within a distt which has been drawn to
disproportionately advantage meend of another identifiable
group—namely, the risk that “thevinner of an election in a
gerrymandered district inevitably will infer that her success is
primarily attributable to the architect of the district rather than to a
constituency defined by neutral principles.

Id. at 330.

Justice Souter, joined by Jiegt Ginsburg, dissenting, wallhave held that partisan
gerrymandering claims should bestlict-specific, and a statevactlaim should be based on an
amalgamation of district-specificlaims. _Id. at 353. They walilhave requireglaintiffs to
provide evidence to satisfy a p@aniacie cause of action with fi\|dements designed to prove
that the state acted intentionally dilute plaintiff's vote, dspite the existence of reasonable
alternatives consistent withattitional districting ateria; if done successfully, the burden would
shift to defendants to justify their decision gmounds other than imé to gain political
advantage. ld. at 346, 351-52. The five elasehthe prima fa@ case proposed were:

1. Identify a cohesive political group which the plaintiff belongs;

2. Demonstrate that the district of plaintgfresidence “paid little or no heed to [ ]
traditional districting principles”. cdiguity, compactness, respect for political
subdivisions, and conformity with geograplféatures like rivers and mountains”;

3. Establish specific correlations betweere tdistrict’'s deviations from traditional
districting principles anthe distribution of the populan of plaintiff's group;

4. Present the court with a hypothetical distratluding plaintiff's residence, in which
the proportion of plaintiff's group was lowdin a packing claim) or higher (in a
cracking claim) and which deviated less fraraditional districting principles than
the actual district;

5. Show that the defendants acted intention@lynanipulate the shad the district in
order to pack or crack plaintiff's group, at ih point the burden shifts to the State to
rebut the evidence and/or offer affirmative justification.

Id. at 347-350.
In Justice Breyer’'s dissent, he proposeel fillowing standard: tte unjustified use of

political factors [in districting] to entrench a minority in power” constitutes an unconstitutional

partisan gerrymander. _Id. at 361. Unjustifieé wé political factors rers to a situation in
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which “the minority’s hold on power is purely tihesult of partisan manipulation and not other
factors” such as happenstance, the existesfcenore than two major parties, reliance on
traditional criteria, etc. Id. at 360—-61.

[W]here the risk of entrenchment is demonstrated, where partisan
considerations render the tradial district-drawing compromises
irrelevant, where no justificationlwér than party advantage can be
found,” courts should invalidate suarscheme as unconstitutional.

Id. at 367.

Justice Kennedy concurred separatelyd atthough he saw “weighty arguments for
holding cases like these to be nonjusticiabte® was unwilling to bar all future partisan
gerrymandering claims._Id. at 309.

Kennedy’s comment about the rise of ‘itiokl classifications” bears quoting:

Because, in the case before us, we have no standard by which to
measure the burden appellants claim has been imposed on their
representational rightappellants cannot establish that the alleged
political classifications burden th@same rights. Failing to show
that the alleged classificationare unrelated to the aims of
apportionment, appellants’ evidencebatst demonstrates only that

the legislature adopted politicalaskifications. That describes no
constitutional flaw, at leasunder the governing Fourteenth
Amendment standard. See ffaay, 412 U.S. at 752. As a
consequence, appellants’ comptaalleges no impermissible use

of political classifications and so states no valid claim on which
relief may be granted. It must lbssmissed as a result. See Fed.
Rule Civ. Proc. 12(b)(6); see alBavis v. Bandemer, 478 U.S., at
134.

The plurality thinks | resolvehis case with reference to no
standard, see ante, at 1790, buttls wrong. The Fourteenth
Amendment standard governs; and there is no doubt of that. My
analysis only notes thé#ta subsidiary standd could show how an
otherwise permissible clafisation, as applied, burdens
representational rights, we cdulconclude that appellants’
evidence states a provable claim under the Fourteenth Amendment
standard.
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He also suggested that the “First Arderent m[ight] offer a sounder and more
prudential basis for intervention than does the Equal Protection Clause” because the “First
Amendment analysis concentrates on whetheddagislation burdens ¢hrepresentational rights

of the complaining party’s voters for reasons of ideology, beliefs, or political association.” Id. at

315.
VIIl.  History and Decisions Uner the Elections Clause
A. History of the Elections Clause: Constitutional Convention and Related
Materials

In the records of the Constitutional Conventiseveral state Ratifying Conventions, and
the Federalist Papers, different perspectiveggpeessed on the choicewho should be tasked
with regulating congressional elections. A common theme thathomsgh these records is the
great threat of placing that power to regulatgirely in the hands of one group, either state
legislatures on the one hand, or Congress opttier hand. Specificallynany writers highlight
the potential to regulate in wagesigned to manipulate the out@wf congressional elections.
While they disagreed over wiiicgroup was more likely to enga in such abuse, and what
checks would most effectively combat this typebehavior, all of the commentary on this topic
is essentially unified in viewing these threats ioééections as a potential injury to the people.

1. The Risk of State Legislatures Seking to Manipulate Congressional
Elections Through the Regulatory Power

At the Constitutional Convention, Madison expressed a view in favor of the
congressional override built into the Elections Claude saw it as necessary to mitigate the risk
that state legislatures would abuse their poower regulating federal congressional elections in
order to manipulate election outcomes. He empbddhe significance of the structure of House
elections—that is, enabling the pespd directly elect their Representatives rather than leaving it
to the state Legislatures—noting that this apprdaelems to decide that the Legislatures of the
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States ought not to have the uncontrolled trighregulating the tiras places & manner of

holding elections.” Max Farrand ed., The Records of the Federal Convention of 1787, 2:239;

Madison, 9 Aug. Rev. ed. 4 vols. New Haven aoddon: Yale University Press, 1937. If state
legislatures were given the powterregulate congressional electsowithout any oversight, “[i]t
was impossible to foresee all the abusesat timight be made of the discretionary
power...Whenever the State Legislatures had a ii@voreasure to carry, they would take care
so to mould their regulations as to favor thedidates they wished to succeed.” Id. While
Madison does not consider theplcations of partisan intenhis general points applicable
here: if state legislatures wegéven an unchecked power tqtdate congressionalections, it
would permit them to control ¢houtcomes of those elections, regardless of their precise
motivation in exercising that control.

Timothy Pickering, writing to Charles Tillghast, espoused a similar sentiment. He
viewed the Elections Clause as creating apr@pmiate balance of mer between state and
congressional actors in regulatiogngressional electionspecifically inlight of what he viewed
as the crucial check on state legislatures’ potercongressional override€Charles W. Upham,

The Life of Timothy Pickering?2 vols. Boston: Little, Brown & Co., 1873, Timothy Pickering to

Charles Tillinghast, 24 Dec. 1787, Life 2:356-57. ttged that congressional oversight is
necessary to avoid abuse of powgrthe state actors: “if any gigular State government should
be refractory, and, in the pridd sovereignty, or influenced kgny other motive, should either
make no such regulations orpnoper ones, then the Congresdl wave power to make such

regulations as will ensure to the people their 8giftelection and establish_a uniformity in the

mode of constituting the members of the Semaaid House of Representatives.” Id. (emphasis

added). Pickering was nobncerned with the possibilityahCongress would abuse this power,
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however, because that would likely put thewn positions in jeopardy: “does any man of
common sense, really believe that the Congrabewer be guilty of so wanton an exercise of
power? Will the immediate Representatives & fileople, in Congress, ever consent to so
oppressive a regulation? Fomhese benefit would they do itAWould not the first attempt
certainly exclude themselves? And would not 8tate legislatures, dheir next election of
Senators, as certainly reject every one wimugd give his assent guch a law?”_Id.

Theophilus Parsons, in a Debatethe Massachutis Ratifying Convenbn, argued that
while the congressional override power was wllikto be abused, given the check that the
Senate and the House would have on one anothesult be an enormous risk to vest the power

absolutely with the state legislatures. Joaatlklliot ed._ The Debates in the Several State

Conventions on the Adoption of the Fede@nstitution as Recommended by the General

Convention at Philadelphia in 1787, 5 vols. 2d £#888. New York: Burt Franklin, Debate in

Massachusetts Ratifyingo@vention, 16-17, 21 Jan. 1788, 2:22-3ble identified the state
legislatures as the constituents of the Seratd,the people as the constituents of the House.
The Senate and the House, halsaould be engaged in a neawnstant power struggle. As
such,

The Senate will call upon their mstituents, the legislatures, for
aid; the Representatives will look up to the people for support. If,
therefore, the power of makingnd altering the regulations [for
congressional elections], is vestaosolutely in the legislature, the
Representatives will very soon beduced to anndue dependence
upon the Senate, because the power of influencing and controlling
the election of the representativekthe people, will be exerted
without control by the constituents of the senators.

Id.

He described the particular harm that couklute in part, as the dger that “in times of

popular commotion, and when faction and partyitspun high, [the sta legislature] would
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introduce such regulatioras would render the rights the people insecur@nd of little value.”
Id.

There was further concern that the powerdgulate elections would be exercised in
favor of voters living in areas @oncentrated wealth or powdry holding the elections in those
locations and nowhere else, thley making it extremely inconaeent for voters who lived in
other parts of the state torpeipate, and ultimately exatiing their influence. “Supposing
Congress should direct,ahthe representatives of thisnmmonwealth should be chosen all in

one town, (Boston for instance)...Would not therebkeast nine-tenths of the landed interest of

this commonwealth intirely unrepresented?]J. Herbert Storing ed., The Complete Anti-

Federalist, 7 vols. Chicago: University of Chgo Press, 1981, Vox Populi, No. 1, 29 Oct. 1787.

2. State Legislatures as a Threat to the Continued Existence of the
Federal Government

Alexander Hamilton very strongly approved the Elections Clause—“l am greatly
mistaken [ ] if there be any article in the wlagllan more completely defensible than this”™—
most specifically in light of the built in congssional override. Jacob E. Cooke ed., The
Federalist, Middletown, Connecticut: Wesleydniversity Press, 1961, Alexander Hamilton,
Federalist Number 59, 397, 22 Feb. 1788. He utlgad"[i]ts propriety rests upon the evidence

of this plain proposition, that every governmenfht to contain in itsethe means of its own

preservation,” and observed that “[n]othing camimre evident, than that an exclusive power of
regulating elections for the National Governmemtthe hands of the State Legislatures, would
leave the existence of the Wni entirely at their mercy.” Id. (emphasis added). Several
members of the New York Ratifying Conventitkewise focused on the importance of the
congressional override as a powddr self-preservation for @hgress, including John Jay and

Richard Morris.
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Vox Populi Number One explordtie significance of this consideration—the importance
of the self-preservation power inherent giving Congress a congressional check on state
legislatures’ power to regale congressional election#. the regulation ohational elections is
left to state representatives, they may abdicatie tluty altogether “in which case there could be
no election, and consequentlyethederal government weakenedVox Populi, No. 1, 29 Oct.
1787. Following on this theme James Wilson,aindebate in the Pennsylvania Ratifying
Convention, highlighted the “degbreserving power” tat Congress retains as a result of its
oversight role in regulating congressional elections, per the Elections Clause. Elliot, Debate in
Pennsylvania Ratifying Convention, 28 Oct. 1bvN1787. Taking this idea to its logical
conclusion, Luther Martin wrote that the coeggional override power ituinto the Elections

Clause is “a provision, expregdboking forward to, and | haveo doubt designefbr the utter

extinction and abolition of all State governneeht Storing,_The Complete Anti-Federalist,
Luther Martin, Genuine Information, 1788, Storing 2.4.43.

Mr. Cabot of Beverly, Massachusetts, spegkin the course of the Massachusetts
Ratifying Convention, also emphasized the damgfegiving state legisitures the exclusive
control to regulate bluse elections: “if the state legislatuege suffered to regulate conclusively
the elections of the democratic branch, they niysuch an interference, first weaken, and at
last destroy, that check; they may at first diisl, and finally annihilate, that control of the
general government, which the people ougiitvays to have through their immediate
representatives.” Elliot, Det@in Massachusetts Ratifig Convention, 16 Jan. 1788, 2:22-35,
1888. On the Ziof January, as this debatentinued, Mr. King likewisargued that it would be
too dangerous to give state legislatures competeer to regulate congressional elections. He

used South Carolina as an example. The GitZharleston initially had been given a large
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number of seats in the state Egture initially, and despite theayrth in population in “the back
parts of Carolina,” individuals from this part thfe state were unsuccessful in gaining additional
representation to match this growth. Id. ebplained that “the members from Charleston,
having the balance so much in their favor, will cohsent to an alteration,” and as a result, “the
delegates from Carolina in Congress have alw@sen chosen by the delegates of the city.”
Elliot, Debate in Massachusetts Ratifyi Convention, 21 Jan. 1788, 2:22-35. Mr. King
observed that “[tlhe representatives, therefore, float state, will not be chosen by the people,
but will be the representatives of a faction dttetate,” and emphasized the harm to the people:
“[i]f the general government cannot control imstbase, how are the gae secure?”_Id.

3. The Risk of Congress Seeking tdanipulate Congressonal Election
Outcomes Through the Regulatory Power

Many writers and commentators expressed the flip side of Madison’s view, namely that
the real threat ithat Congress would abuseithgrant of poweto override the state legislatures’

regulations. As the Historians’ Amici Brief isupport of Appellees iGill v. Whitford aptly

points out, both sides of this lokte operated under thesumption that, inherent in the power to
regulate elections is the likethod of abusing that power: “dgates arguing against Madison
did not claim that such entrenchment waseae& right or somehowcceptable—rather, they
countered that the greater fearsthat Congress might abuse its powo entrenclitself.” Brief

of Amici Curiae Historians in Support éfppellees, Gill v. Whitford, No. 16-1161.

Federal Farmer Number Three picks up on this theme. Rather than looking at the
potential that state dgslatures will abuse their powef their regulatory power under the
Elections Clause is not cabined, however, this owau urges that giving the national legislature
an oversight power would enalités same type of abuse by meardbof Congress: “[Pursuant to

] Art. 1 Sect. 4, the general lstpature...may evidently so regulate elections as to secure the
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choice of any particular desption of men... it is easy tperceive how the people who live
scattered in the inland towns will bestow the&tes on different men—and how a few men in a
city, in any order or profession, may unitedaplace any five men they please highest among
those that may be voted for—and all this niBy done constitutionallyand by those silent
operations, which are not immatkly perceived by the people general.” Federal Farmer
Number Three, 10 Oct. 1787, Storing 2.8.25.

Brutus Number Four likewise takes the piosi that giving Congres power to override
congressional election regulatioppomulgated by state legisla#isris dangerous, because “the
federal legislature may institute such rules respecting elections as to lead to the choice of one
description of men,” namely, “the rich ameell-born.” Brutus Nunber Four, 29 Nov. 1787,
Storing 2.9.51-54. They would do this by “mak[ingé whole state one digtt, and direct, that
the capital...shall be the plaéar holding the election; the comguence would be, that none but
men of the most elevated rank in society wioattend, and they woulas certainly choose men
of their own class.”_ld. If theandidate with the majority of votes is declared the winner, “the
people, who are dispersed in theenor parts of the ate, would give their votes for a variety of
candidates, while any order, or profession,diegj in populous places, by uniting their interests,
might procure whom they pleased to be chesand by this means the representatives of the
state may be elected by one teptart of the people ko actually vote.” _Id. Moreover, “[t]his
may be effected constitutionally, and by onetlaise silent operationshich frequently takes
place without being noticed, but which oftenoguces such changes as entirely to alter a
government.” _Id. Tasking thease legislatures with the abstdupower to regulate federal
elections would have more likely secured the rights of the people, because in the state

legislatures “the people are raly nominally but substantially peesented” and so too are their
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interests. This document proposes voting across geographic districts across the state, for
candidates who actually reside icé district, as a superior appoh to congressiah elections.

Speaking in a Debate in tiMassachusetts Ratifying Comt@n, Mr. Pierce expressed
concern with giving Congress the override poweregithe threat that éy could manipulate the
place and manner of House elections to dictaedbults. He summarized the harm as follows:
“As the federal representatives, who are to forendemocratical part of the general government,
are to be a check on the repraasimes of the sovereignty, éhsenate, he thought the utmost
caution ought to be used to have their elections as free as possible.” Elliot, Debate in
Massachusetts Ratifying Comteon, 16 Jan. 1788, 2:22-35, 1888.

“Cornelius” pursues the idea th@bngress is certainly not mequalified than the state
legislatures to set out regulatis for congressional electionsatiwould be most convenient for
individual voters. In fact, he argued, this would only empower Congress to deliberately leave
certain voters out of the process:

This power being vested in tli@ongress may enable them, from
time to time, to throw the elections into such particular parts of the
several States where the disposit@f the people shall appear to
be the most subservient to thestwes and views of that honourable
body; or, where the interests oktmajor part of the members may
be found to lie. Should it so happéas it probably may) that the
major part of the Members ofo@gress should be elected in, and
near the seaport towns; there wduin that case, naturally arise
strong inducements for fixing the places for holding elections in
such towns, or within their vicinity. This would effectually
exclude the distant parts of theveral States, and the bulk of the
landed interest, from an equal share in that government, in which

they are deeply interested.

Herbert J. Storing ed., The Complete AntdEgralist, Cornelius, 18 Dec. 1787, Storing 4.10.10,

7 vols. Chicago: University of Chicago Press, 1981.
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B. Case Law Discussion

1. Smiley v. Holm, 285 U.S. 355 (1932)

In Smiley v. Holm, the Supreme Court revesiva decision by the Minnesota Supreme
Court holding that the Elections Clause bestawsagency-like power upon state legislators to
create districts within their ate; when acting in this capacity, the Minnesota Supreme Court
held, state legislators are not engaging ieirtmormal lawmaking function, and the typical
procedures attendant to lawnmadg including obtaining the Gowveor’s final approval, therefore
need not be followed. 285 U.S. 355 (1932).

The unanimous Court held that in fact, thedilbns Clause confets state legislators
the specific authority to_make laws governingldeal elections, rather than the authority to
engage in some other agencyelitunction. _Id. at 366—67. In liglaf this conclusion, the Court
went on to clarify “that the exercise of tlaethority must be in accordance with the method
which the state has prescribed fegislative enactments,” wieater those might be: “We find no
suggestion in the [Elections Clause] of anrafieto endow the Legislature of the state with
power to enact laws iany manner other than that in wiithe Constitution of the state has
provided that laws shall benacted.” _Id. at 367—68. Thus, Minnesota, where the state
Constitution requires the Governor’s participation in the lawmaking process (in the form of a
veto power), the Elections Clause does nahanze the Minnesota Igislature to operate
outside of this procedural requirement when @ngaegulations regardinigderal elections. Id.
at 373. The authorization to make laws pursdarthe Elections Clause is in no way distinct
from the state’s generalized power to make laws.

2. U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995)

Thornton concerned an amendment te #rkansas State dDstitution prohibiting
candidates, including t@€ongress, from appearing on thengel election ballot if they had
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already served a specified number of termsS. Oerm Limits, Inc. v. Thornton, 514 U.S. at

784. A plurality of the Arkansas Supremeou® found that the pwision pertaining to
congressional candidates violated tQualifications Clauses of théS. Constitution, Art. I, § 2,
cl. 2 and 8 3, cl. 3, which set forth thdescequirements for election to Congress.

A five-Justice majority of the U.S. Sugme Court affirmed, holding that “[a]llowing
individual States toadopt their own qualifications focongressional service would be
inconsistent with the Framersgision of a uniform National Leglature representing the people
of the United States,” anphvalidating the Arkansas enawént. _Thornton, 514 U.S. at 783
(Stevens, J.). The majority discussed the Elect@@iasise in two contexts: first, to bolster its
conclusion that the power to add qualificationswat a power reserved to the states, and, later
in the opinion, to rebut the petitioner's argument that the Elections Clause permitted the
Arkansas enactment as simply a regaolabf the “manner” of conducting elections.

Expanding on its conclusion that “the poweradd qualifications iot part of the
original powers of sovereignty that the Terimendment reserved the States” because no
national government had existed prior to the Constitution, id. at 802, the majority looked to the
Elections Clause as an example of “the Feehunderstanding that powers over the election of
federal officers had to be delegatedrather than reserved by, tBtates.” _Id. at 804. Thus, the
Elections Clause, which requirddat “[tlhe Times, Placesnd Manner of holding Elections for
Senators and Representatives... be prescribed in each State by the Legislature thereof,” Art. I, 8
4, cl. 1, was an “express delegation[] of powerthle States to act with respect to federal

elections.” Id. at 805. The majority went ordiscuss the Framers’ “evident concern that States
would try to undermine the Natial Government,” which itaight to address, among other

ways, by enacting the Elections Clause. [d8H2. According to the majority, the Elections
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Clause was at once a delegatiorpofver and a safeguard agaiabuses of power by states in
conducting national elections; although the ElectiGtause “g[ave] the States the freedom to
regulate the ‘Times, Places and Manner of mgdtlections,’” the Framercreated a safeguard
against state abuse by giving Congress the powdytbaw make or alter such Regulations.™
Id. at 808. Examining debatas the Constitutional Conventiaand the Federalist Papers, the
majority concluded that “the Framers’ overriginoncern was the potential for States’ abuse of
the power to set the ‘Times, Places and Mahof elections.” Id. at 808—-09. Alexander
Hamilton, for instance, in Federalist 59, wrote thajothing can be morevident than that an
exclusive power of regulating elections for thational government, in the hands of the State
legislatures, would leave the etence of the Union entirely at their mercy.” Id. at 809 (quoting
Federalist 59 at 363).

The majority returned to the Elections Clause later in its opinion when it addressed, and
quickly dispensed with, petitioners’ argument thia# Elections Clause permitted the Arkansas
enactment as simply a regulation of the fmer” of conducting eléons. Id. at 832.
Discussing convention and ratificati debates, the majority assettthat the Framers “intended
the Elections Clause to grantagts authority to create prattgal regulations, not to provide
States with license to excluadéasses of candidates from fealeoffice.” 1d. at 832-33. The
majority noted Madison’s statement that the EtawtiClause applied to “[w]hether the electors
should vote by ballot or viva voce, should asserablihis place or that place; should be divided
into districts or all meet at one place, sh[owitl vote for all the representatives; or all in a
district vote for a number allotted to the distfi 1d. at 833 (alteriions original) (quoting
Records of the Federal Contiem of 1787 at 240 (M. Farrandde1911)). It also quoted a

statement from the North CarddirRatifying Convention to the efft that “[tihe power over the
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manner only enables them to determine how teéseors shall elect—whether by ballot, or by
vote, or by any other way.” Id. at 833.

Thus, according to the majority, “the Framemnderstood the Elections Clause as a grant
of authority to issue procedural regulationsd anot as a source of powtr dictate electoral
outcomes, to favor or disfavor a class ohaidates, or to evade important constitutional
restraints.” _Id. at 833—-34. & an understanding was alsonsistent with Supreme Court
precedent: the Elections Clause “gives Statésoaity “to enact the numerous requirements as to
procedure and safeguards which experience shake necessary in order to enforce the

fundamental right involved.1d. at 834 (quoting Smiley v. Him, 285 U.S. 355, 366 (1932)). It

continued:

However, [tlhe power to regulate the time, place, and manner of
elections does not justify, ithout more, the abridgment of
fundamental rights.” States areuthentitled toadopt “generally
applicable and evenhanded restrictions that protect the integrity
and reliability of the electoral process itself. For example, in Storer
v. Brown... we emphasized the st interest in having orderly,

fair, and honest elections rather tldraos. We also recognized the
States’ strong interest in maintaining the integrity of the political
process by preventing interpartgiding, and explained that the
specific requirements applicable to independents were expressive
of a general state policy aimedrtintaining the integrity of the
various routes to the ballot. bther cases, we have approved the
States’ interests in avoiding voteonfusion, ballot overcrowding,

or the presence of frivolous candidacies, in seeking to assure that
elections are operatedj@tably and efficientt and in guard[ing]
against irregularity and error inghtabulation of votes. In short,

we have approved of state regidas designed to ensure that
elections are fair and hosteand ... [that] somsort of order, rather
than chaos, ... accompan]ies] the democratic processes.’

Id. at 834-35 (internal quotations and citations omitted). Thus, the provisions upheld in prior

Elections Clause cases were constitutional lmeedthey regulated elton procedures and ...
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served the state interest in protecting the inte@nd regularity of the election process” and did
not impose substantive qualifications or disir a class of candfites._Id. at 835.

Justice Kennedy, who had joined the miowopinion and prowed its fifth vote,
mentioned the Elections Clause onlypasssing in his separate concurrence.

Four justices dissented, on the grounds thathing in the Congution deprives the
people of each State of the powierprescribe eligibility requirements for the candidates who
seek to represent them in Congress” and lieatiuse the Constitution was silent on that point,

the power was reserved to the sgat The dissent read the Elections Clause as being consistent

with that power. _U.S. Term Limits, In@. Thornton, 514 U.S. 77845 (1995) (Thomas, J.,

dissenting).

3. Cook v. Gralike, 531 U.S. 510 (2001)

In response to the Supreme Court’'s decisin Thornton, which had left open the
possibility of amending the Qualifications Cémy Missouri voters adopted an amendment to the

Missouri state constitution “instruct[ing] each Mber of Missouri’'s congressional delegation
‘to use all of his or her delegated powers to pass the CongressiondlimgtsnAmendment™ to

the U.S. Constitution. _Cook v. Gralike, 531 U530, 514 (2001) (quoting Mo. Const., Art. VIII,

8§ 17(1)). It also specified thagallots for Congress were to bwrked with statements regarding

the views and actions of the candidates with respect to term limits: the words “DISREGARDED
VOTERS’' INSTRUCTION ON TERM LIMITS” wereto be printed next to the names of
Senators and Representatives who failed to takeobeght legislative actions in favor of the
federal term limits amendment, while the nana non-incumbents who did not pledge to
perform those acts were to be accompariy the words “DECLINED TO PLEDGE TO
SUPPORT TERM LIMITS.” _Id. at 514-15. A naneumbent candidate challenged this

enactment, and both the district court and the Eighth Circuit held this enactment unconstitutional.

77



The Supreme Court affirmed. The majordginion, authored by Justice Stevens, held
that the Missouri enactment was not a permissible “exercise of the right of the people to instruct
their representatives reserved by the Tenth Adneent,” nor was it a pmiissible regulation of
the “manner” of elections pursuanttte Elections Clause. Id. at 518.

Following the majority opinionin Thornton, seven justicagasoned that “regulat[ing]
election to [congressional] office®uld not precede their vecyeation by the Constitution” and
therefore was not a reserved power. Id. 22.5 Because no other constitutional provision
besides the Elections Clause granted state®miytho regulate congressional elections, “States
may regulate the incidents of such electjomgluding balloting, only within the exclusive
delegation of power under the Hiens Clause.”_ld. at 523.

The Court then turned to the Elections Glautself, reiteratinghe holding of Thornton
and prior cases that “the Elemtis Clause grants to the States broad power to prescribe the
procedural mechanisms for holdiogngressional elections” but saot a “source of power to
dictate electoral outcomes, to favor or disfa@oclass of candidatesy to evade important
constitutional restraints.” d. (quoting_Thornton, 514 U.S. at 833-34)he ballot labels at issue
did not constitute procedural regulations of timpkce, or manner, in the majority’s view; they
“blore] no relation to the “manme of elections ... for in ourtommonsense view that term
encompasses matters like ‘notices, registrateupervision of voting, protection of voters,
prevention of fraud and corrupt practices, caumif votes, duties of inspectors and canvassers,
and making and publication ofesition returns.” _Id. ab23-24 (quoting Smiley, 285 U.S. at

366). Because the Missouri enactment was “plainly designed to favor candidates who are

willing to support the particulaiorm of a term limits amendmen.and to disfavor those who
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either oppose term limits entirelyr would prefer a different pposal,” the ballot labels it
mandated were not authorizbg the Elections Clause.

Justice Kennedy joined the majority opinidmyt authored a separate concurrence in
which he discussed his view thiie ability of citizes to elect representatives of Congress was

incident to federal citizenship. Cook v. Gralike, 531 U.S. 510, 527-30 (2001) (Kennedy, J.,

concurring). Because the Elections Clause akbardy “neutral provisions as to the time, place,
and manner of elections,” id. at 527, “[nher the design of the Constitution nor sound
principles of representative government are comsiswith the right orpower of a State to
interfere with the direct linef accountability between the National Legislature and the people
who elect it.” Id. at 528.

Justice Thomas joined the portion ofetmajority opinion discussing the Elections
Clause, but authored a separatencurrence in which he regged his prior assertion from
Thornton that states could add bfigations to serung in Congress incidenb their reserved
powers, but acknowledged that the parties had &eddpe proposition thatates did not have

authority to regulate elections except as datmhhy the constitution. Cook v. Gralike, 531 U.S.

510, 530 (2001) (Thomas, J., concurring). Two ofbstices concurred in the judgment only,

stating that the ballot labels violated thesEFiAmendment._Cook v. Gralike, 531 U.S. 510, 530—-

31 (2001) (Rehnquist, J., concurring).

4, Arizona State Leqislature v. Arizora Indep. Redistricting Comm’n,
135 S. Ct. 2652 (2015)

In Arizona State Legislature v. Arizonadep. Redistricting Comm, the Supreme Court

considered a ballot initiative intended &md partisan gerrymandering by establishing an
independent redistricting body to draw congressidisricts. 135 S. Ct. 2652 (2015). The state

legislature filed suit, assertingahthe new procedure violatedetbext of the Elections Clause,
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which states in relevant part: “The Timesad¢ds and Manner of holding Elections for Senators

and Representatives, shall be prescribed in State by the Legislaturedleof.” U.S. Const.

Art. I, 8 4, cl. 1 (emphasis added). At issueAmzona State Legislature was what constituted

the “Legislature” for purposes of the Electiona@e. In its complainthe state legislature
alleged that “[tlhe word ‘Legislature’ in the dgltions Clause means [specifically and only] the
representative body which makes fhws of the people,” rendeg the redistricting commission

unconstitutional. _Arizona State Legislature, 135 S. Ct. 2652, 2659 (20tEsatian original).

The redistricting commission responded that tden “Legislature” in the Elections Clause
included all sources of legislative power ceméd by the Arizona state constitution, which
included initiatives adopted by voters. Id. Adéfjudge panel of the district court found that the
state legislature had standiogit dismissed the complaint.

A five-justice majority affirmed, holding thale state legislature had standing to sue and
the Arizona Independent Conmssion did not violate the Eleots Clause. Reviewing prior
Elections Clause cases, the majority held tmatlistricting is a legislative function, to be
performed in accordance with the State’s pripsions for lawmaking, which may include the

referendum and the Governor's veto.” Arizd®tate Legislature, 135 S. Ct. at 2668. Because

eighteenth-century dictionariedefined “legislature” as “the power that makes laws” and the
people of Arizona had the power to make ldwsinitiative under the Arizona constitution, the
majority reasoned that redistricting througlc@mmission created by ballot initiative did not
violate the Elections Clause. Id. at 2671.

The majority engaged in some historichscussion of the adoption of the Elections
Clause, whose “dominant purpose” at the tioighe Founding “was to empower Congress to

override state election rules, ntut restrict the way States at legislation.” _Id. at 2672.
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Examining convention and ratificati debates, the majority arguedtlit “was also intended to
act as a safeguard against manipoiaof electoral rules by politicians and factions in the States
to entrench themselves or place their interests thvase of the electorate.” __Id. The majority
noted Madison’s statement at the Constitutid@dahvention—made in response to a motion by
delegates from South Carolina, whad apportioned their state legislre in favor of the coastal
elite—that “[w]henever the Statesgislatures had a favorite meas to carry, they would take
care so to mould their regulations as to fatlee candidates they wished to succeed.” Id.
(quoting 2 Records of the Federal Comien 241 (M. Farrand rev. 1966)).

Similarly, statements made at the Mass@elits ratifying convention bolstered the
majority’s view, including Theophilus Parsons’ wiag that a state legislature could make “an
unequal and partial division of the states intorabist for the election of representatives,” as well
as statements warning of the potential for abak power by state legjatures. _ld. (quoting
Debate in Massachusetts Ratifying Corti@n (16-17, 21 Jan. 1788), in 2 The Founders’
Constitution 256 (P. Kurland & R. Lerner eds. 1987Thus, the Framers focused their attention
on “potential abuses by stdiel politicians, and the cortpeent need for congressional
oversight.” 1d.

Ultimately, the majority concludetthat the Elections Clause was

in line with the fundamental prenaighat all political power flows
from the people...The people of Arizona turned to the initiative to
curb the practice of gerrymandagi and, thereby, to ensure that
Members of Congress would haven‘faabitual recolletion of their
dependence on the people.” Thederalist No. 57, at 350 (J.
Madison). In so acting, Arizona teys sought to store the core
principle of republican governmemamely, that the voters should
choose their representativespt the other way around. The

Elections Clause does tninder that endeavor.

Id. at 2677.
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Four dissenting justices disagreed wisuich an expansive reading of the word
“legislature,” arguing that “[u]nder the Electio®ause, ‘the Legislature’ is a representative
body that, when it prescribes election regulationay be required to do seithin the ordinary

lawmaking process, but may not be cut outtldt process.” _Arizam State Legislature v.

Arizona Indep. Redistricting @om’n, 135 S. Ct. 2652, 2687 (20183oberts, J., dissenting).

Justices Thomas and Scalia joined Justice Roberts’ dissent, but wrote separately to emphasize
additional issues.

In summary, the history of the ElectionsaG$e and the United States Supreme Court
decisions, discussed above, establish that therswudystantive restrictions on states when they
determine the “manner” of apportionimgters into congressional districts.

IX. Standing

To demonstrate a case or controversy, aypadst demonstrate standing, which in turn
has three familiar prerequisites: (1) concrete and particularized, actual or imminent “injury in

fact”; (2) causation; and (3edressability. _Lujan v. Def©f Wildlife, 504 U.S. 555, 560-61

(1992). A “generally available grievance aboavgrnment” does not suffice to confer standing.
Id. at 573.

When a voter demonstrates that his ordwergressional district has been gerrymandered,
has the voter not already suffered enough?

Because the 2010 United States census refufennsylvania to lose one of its
congressional seats, it was necessary for Reansylvania legislature to redistrict. The
legislature had substantial disto@ about how to go about thisocess—as long as it did not
violate the constitutional rights of voters, Rutan, supra.

The legislature likely could nobave limited the redistrictg to just a few districts.

Given prior Pennsylvania experienagh the “one-person, one-vote” rule, and the need to have
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near perfect equalization of population amorp cangressional distrist in Pennsylvania,
redistricting efforts would certainiynpact all congressional districts.

Pennsylvania is the “Keystone State.” Becadondesidual congressional districts must be
equally populated, each congressibdistrict is like a “keystone."The reduction of one seat in
Congress causes removal of a “keystone.” THugslature then has tdevelop a reasonable
redistricting for the entire state so that each Stegye” will be replacedral all districts will be
in balance.

A. Injury

Proving injury in the context & violation of the Election Clause not a monetary issue.
No Plaintiff has lost anything @éngible pecuniary value. The injury from gerrymandering is an
inchoate injury, which will be suffered over a period of time. Substantive rules about “injury” as
of a specific point in time, as the usual case, are not valid.

The harms of gerrymandering have been dised at length elsewlgem this opinion.
That gerrymandering perverts ethpolitical process in a tad sense—for instance, by
suppressing turnout—does not rolofitthe capacity to iitict concrete and péicularized harms
on individual voters. The essanof gerrymandering is that distts have been constructed or
manipulated with an eye not teutral concepts but to the makeof the electorate. This, in
turn, reflects choices abouthase votes are allowed to majitand whose votes are made
insignificant. The Supreme Court has allowethding where voters assert that their votes were
diluted in importance as a result of the drayvof district lines. _Baker v. Carr, 369 U.S. 186,

207-08 (19625.

° Distinguishing Baker v. Carr, the Supreme Court destadding in an Elections Clause case for lack of
particularized harm where the plaintiffs allegedly that proper redistricting procedures were not
followed. Lance v. Coffman, 549 U.S. 437, 442 (2007).
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Although the trial record is regtle with references to votilution and the difficulties of
engaging politically given Pennsylvania’s gerryrdared reality, the law does not require that
any individual plaintiff must necessarily shaaditional personal injury beyond gerrymandering
itself, much less say magic words at trial. Margingiffs have no realancept of their injuries,
in cases involving antitrust, medical malpractipmduct liability, etc. Many plaintiffs have to
rely on testimony of economists, physicians ogiaeers they have retained to satisfy the
requirement of injury.

However, if Plaintiffs were legally requiteto show individualized injury through their
own testimony, they did so. Judge Shwartz feasewed the testimony and prepared a concise
summary of the injury described by everyaiptiff, including Plaintiff Kellerman, whose
deposition transcript was addexdthe record recently.

As to Plaintiff Turnage, she did not testify withe same specificity as the other plaintiffs
as to her own subjective feelings about ipjurShe admitted that her district was not as
“gerrymandered” as others. (Turnage Dep. 4B)s. Turnage can rely on other plaintiffs’
witnesses’ testimony about the nature of ®011 redistricting, across Pennsylvania, which
established that all Pennsylvamiaters, including residents ofd@h-ourth Congressinal District,

were injured. She made very clear her beliaf the redistricting of Pennsylvania was not fair:

Q. What would the political makeup composition of a fair
district be, in your opinion?

A. A fair district wouldn’t dgend on the political makeup of
the district.

Q. What would it depend on?

A. On where the communities are, geographic boundaries,
natural boundaries.

(Id. 49)
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When asked specifically whether she had beeméa as to her district, she testified as

follows:

A. Let me get my wording herel can’t know without having
the information basically thahe district people have, that
the redistricting committee hakcan't really say because
I’'m not sure how things might change if districting was
done differently.

Q. If you were to draw the mahow would you draw it fairly?

A. | would not have legislators doing it. | would have people
represented from different political affiliations.

Q. Non-legislators do you mean?

A. Yes.

(ld. 52)

Ms. Turnage was cautious about stating facis$ opinions. Howeveitt is clear that she
objected to the 2011 map as not beirgr't As a voter, that is enough.

The second and third standing requirementsgmtaso hurdle: Plaintiffs have shown that
the 2011 map caused the harms they allege, atdhthse harms could be redressed through the
creation of a new map.

B. District-by-District Inju ry-in-Fact Requirements

In order to have standing to challenge aabgerrymander, a plaifitimust reside in the

district she seeks to challenge. See Un@tates v. Hays, 515 U.S. 737 (1995). Although the

Supreme Court has not specifically addressed this issue in the context of partisan

gerrymandering, in_Vieth v. Jubelirer, Justice $tev distinguished in his dissenting opinion

between statewide and distrby-district challenges.541 U.S. 267, 327-28 (2004). More

specifically, Justice Stevens wrote that while #pecific injured voter in_Vieth should have

standing to challenge her spécifdistrict, she should not tia standing to challenge the

redistricting scheme onsdatewide basis. Id.

85



Although it did not involve exactly the saroentext, Whittman v. Personhuballah, 136 S.

Ct. 1732 (2016) implicated some of the samaditey issues. It was i@&cial gerrymandering
case that also involved incumbent congressiagaaldidates who had been moved out of their
prior districts. Ultimately, th&upreme Court dismissed the appeal for lack of standing because
the incumbents did not live in ogpresent the challenged districts.

Notably, a few months ago, the three-judg@nel in_Ala. Legis. Black Caucus v.

Alabama, 12-cv-691, 2017 WL 4563868, at *5 (M.DaAODct. 12, 2017) deded to apply Hays
in the partisan gerrymaering context because both formgefrymandering have “the effect of
muting the voices of certain @ within a given district.”

Vieth provides no guidance on the issue ofrtisby-district standig in the context of
political gerrymandering, as tHeur-judge plurality made no findgs on standing at all, and
only Justice Stevens specifically addressed the idea of district-by-disindirgg. One is left to
guess as to what the Justices walquire in terms of district-bgistrict standing. Nonetheless,
given the Court’s prior jurisprudence, it appe likely that the Supme Court requires an
injured plaintiff from each challenged districtonder to confer district-by-district standing.

C. Statewide Challenge Injury-in-Fact Requirements

Justice Stevens wrote in his Vieth dissdmt “racial and political gerrymanders are
species of the same constitutional concern [such that] the Hays standing rule”—requiring a
plaintiff to reside in each state district—skbwapply to statewideartisan gerrymandering
challenges. _Id. Justice Souter (joined bgtide Ginsburg) made similar contentions in a
separate Vieth dissent. Id. at 353, 350 (“| wduldt consideration of atatewide claim to one
built upon a number of district-specific ones”;Pfaintiff would have to show that the

defendants acted intentionally to mangielthe shape of [her] district.”).
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Thus, all three Justices suggested they weoedgiire an injured plaintiff from each state
district in order to confer standing for a statesvathallenge. The other six Justices, as discussed
above, made no findings as to whether the plési&d standing, instead discussing the standard
(or lack thereof) used in assiegsthe merits of such cases.

However, in_Whitford v. Gill, 218 Fi$p.2d 837 (W.D. Wis. 2016) (pending Supreme

Court review) a three-judge panel held thaplaintiff could have stnding to challenge a
statewide districting scheme fpolitical gerrymandering. This & central question in the case,
and one on which several Justices fodusiethe Court’s oral argument.

In sum, there is no contraly precedent on the issue of @ther an individual plaintiff
has standing to lodge a statewide political gerrymanderialdecige. In factmost of the current
justices on the Supreme Court havetaéken a position on this issue.

D. Conclusion Re Standing and Injury

As discussed below, | limited my findingsfavor of Plaintiffs as to five separate
Congressional Districts. Albugh | would conclude that therestanding for a statewide
challenge as a matter of law, | believe there issBoe as to the standingtbé five plaintiffs in
this case to assert that their rights under the iBlecClause were violated this case, and there
is no issue from the testimony of the five plaintifiem these five districts, that they satisfied

any requirement of “injury,” as follows:

District No.

6 Reagaidauer

7 JasorMagidson
10 EdwinGragert
11 VirginiaMazzei
15 Jearshenk
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X. Privileges or Immunities Clause of the Fourteenth Amendment and Relationship
to This Case

The Privileges or Immunities Clause of the Fourteenth Amendfhstates: “No State
shall make or enforce any law which shall abritdge privileges or immunigis of citizens of the
United States . . . .” U.S. Const. Am. XIV § 1, ClI. 2.

Plaintiffs allege that Defendants violated their rights under the Privileges or Immunities
Clause by implementing a redistricting plan that exceeded the scope of their authority under the
Elections Clause. However, Ritffs acknowledge that there little precedent interpreting the
Privileges or Immunities Clause. In fact, ombur cases exist in which the Supreme Court’s
majority opinion relied on the Privileges or nimnities Clause of the Fourteenth Amendment:

The Slaughter-House Cases, 83 U.S. B878), Colgate v. Harvey, 296 U.S. 404 (1935),

Madden v. Commonwealth of Kentucky, 309 U8S.(1940), and Saenz v. Roe, 526 U.S. 489

(1999).

A. The Slaughter-House Cases, 83 U.S. 36 (1873)

The Slaughter-House Cases involved a c¢aniginal challenge by seral butchers to a

Louisiana public health law that: incorpadt a business, provided that business with a
monopoly on the issuance of permits to slaughter animals for food, and specified localities in
which slaughtering would be permitted.  THhgpreme Court, in a 5-4 decision, held there was
no violation of the Privileges or Immunities Céauof the Fourteenth Amendment because the
labor rights cited by the butchergre not rights granted to thedog virtue of their United States

citizenship, but rather rights th#te butchers had by virtue ofeih state citizenship. In the

10 Not to be confused with the Privilegasd Immunities Clause, U.S. Const. Article IV, § 2, cl. 1, which
was part of the original Constitution, the Privilegedmmunities Clause, U.S. Const. Am. X1V, § 1, cl.
2, was added as part of the Fourteenth Amendment in 1868.
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majority opinion, Justice Millerconstrued the text of the Cleel as protecting only rights
conferred by federal, rathéran state, citizenship:

Having shown that the privilegesnd immunities relied on in the
argument are those which belong tbzeins of the States as such, and
that they are left to the State gowments for security and protection,
and not by this article placed undiéwe special care of the Federal
government, we may hold ourselves excused from defining the
privileges and immunities of cens of the United States which no
State can abridge, until some easvolving those privileges may
make it necessary to do so.

But lest it should be said that no such privileges and immunities are to
be found if those we have beeonsidering are excluded, we venture
to suggest some which own theirisggnce to the Federal government,
its National character, its Constitution, or its laws. . . .

83 U.S. at 78-79.

The Court then went on to provide several examples of rights that are protected under the
Privileges or Immunities Clause, based onesa# other courts. These “privileges or
immunities” protected by virtue of national citizenship include the rights:

“[T]o come to the seat of governmeto assert any claim he may
have upon that government, to transact any business he may have
with it, to seek its protection, to share its offices, to engage in
administering its functions”;

to “free access to its gaports . . . to the sulgiasuries, land offices,
and courts of justice in the several states” ;

“to demand the care and protection of the Federal government over
his life, liberty, and property wheon the high seas or within the
jurisdiction of a feeign government”;

“to peaceably assemble and petitfon redress of grievances, the
privilege of the writ ohabeas corpus’;

“to use navigable waters of the united States, however they may
penetrate the territory thie several States”;

those “rights secured to our citizens by treaties with foreign
nations”;

to “become a citizen of any State of the Union bjoaa fide
residence therein”;
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those “rights secured by the thirteenth and fifteenth articles of
amendment, and by the other dauof the fourteenth [equal
protection].”

Id. at 79-80.

B. Colgate v. Harvey, 296 U.S. 404 (1935)

In Colgate v. Harvey, the plaintiff challesg) a Vermont tax state on Equal Protection

and Privileges or Immunities &lse ground. The aeimong other things, pvided disparate tax
treatment to money loaned withtine state versus money loarmdside the state. 296 U.S. 404
(1935). The Court first held that the Privilegasimmunities Clause was implicated because,
“the right of a citizen of the United States to. make a lawful loan afoney in any state other
than that in which the citizen régis is a privilege [] attributable to his national citizenship.” 1d.
at 430. The Court went on to describe the purpdshe Clause as “qir[ing] each state to
accord equality of treatment to the citizensaotfier states in respect of the privileges and
immunities of state citizenship.1d. at 431. The Court then cdaded that the tax act violated
the Clause: “[IJt well cannot bdoubted that legisteon of one state denyy the privilege or
taxing the transaction when it oesun another state, while leag the transaction wholly free
from taxation when it takes place in the former state, would abridge that privilege of
citizenship.” _Id. at 432.

C. Madden v. Commonwealth of Kentucky, 309 U.S. 83 (1940)

In Madden v. Commonwealth of Kentuckupreme Court took up the question of

whether a state statute which imposed on itgegis an annual ad valorem tax on their deposits
in banks within Kentucky at a rate of ten cepés hundred dollars, and side of the state at a
rate of fifty cents per hundred lkiirs, violated the Privileges émmunities Clause. 309 U.S. 83,
86 (1940) (emphasis added). Btdf claimed that his “righto carry on business beyond the

lines of the State of his resida)” a right he contended pertaint® his “national citizenship,”
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was abridged in violation of the Privileges or Immunities Clause. Id. at 90. The Court overruled
Colgate, concluding as follows:

This Court declared in the Slaughter-House C#satsthe Fourteenth
Amendment as well as the Thirtéermnd Fifteenth were adopted to
protect the negroes in their freedonThis almost contemporaneous
interpretation extended the benefits of the privileges and immunities
clause to other rights which areherent in national citizenship but
denied it to those which spring frostate citizenship. ... The Court
has consistently refused to list completely the rights which are covered
by the clause, though it has padt out the type of rights
protected. We think it quite clear that the right to carry out an
incident to a trade, business or calling such as the deposit of money in
banksis not a privilege of national citizenship.

Id. at 91-93 (emphasis added).

By overruling_Colgate, Madden appearedctmplete what Slaughter-House had begun:

the gutting of the Privileges démmunities Clause to renderl@rgely insignificant. From 1940
to 1999, no majority opinion at the Supreme Courédeon the Privileges or Immunities Clause,
and litigants could point to nougreme Court decision to assefederal right under the Clause.
Then, in_Saenz v. Roe, the Supreme Court breatkedlife into the Privileges or Immunities
Clause.

D. Saenz v. Roe, 526 U.S. 489 (1999)

Saenz currently stands as the only Sugrédourt case that remains good law, which
found a federal right protected undee tPrivileges or Immunities Clause.

In Saenz, the Court considered the constitality of a Californa statute limiting the
welfare benefits of state residents, for the fisarythey live in Califorrd, to the benefits they
would have received in theasé of their prior residence526 U.S. 489 (1999). Because
California typically provided more generous biseto needy families than other states, the
statute was passed as a mecharfisr preserving state resourceldowever, it was challenged

on the ground that it createdsparities between newcomers ahdse residing in the state for
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more than one year, in violation of the Re@nth Amendment’s Naturalization Clause and
Privileges or Immunities Clause.

The Supreme Court held that the “constitutional right to travel from one State to another”
is firmly embedded in jurisprudence, and, becaugseatright incident tdederal citizenship, it is
protected by the Privileges or Immunities Claugd. at 498. The Court then determined that
California’s classification of itsvelfare-eligible population by s&dency duration was justified
by the purpose for the statute. The Court ultimately found,

these classifications may not be jfistl by a purpose to deter welfare
applicants from migrating to Califorai. . . although it is reasonable to
assume that some persons may be motivated to move for the purpose
of obtaining higher benefits, trempirical evidence reviewed by the
District Judge . . . indicates thatetmumber of such persons is quite
small—surely not large enough tcsjify a burden on those who had

no such motive.

1d. at 506"

When _Saenz held in 1999 that a federaltrightravel was protected by the Fourteenth
Amendment’s Privileges or Immunities Claugeypened the door to litapts seeking protection
under the Clause of otheonstitutionally pragcted rights. Thus, thiSourt looks to Saenz as a

guidepost for determining whether a constitutiongligtected right, inthis case the right to

vote, has been infringed. See also McDdna City of Chicago, 561 U.S. 742, 805-858 (2010)

(Thomas, J., concurring).

XI. Burden of Proof — Clear and Convincing Evidence

The burden of proof in this case on thaipliffs should be clear and convincing

evidence. Adopting a heightened burden of pmafh as “clear and convincing evidence” is

1 Note that the Supreme Court engaged in a forimatdncing test, although it did not state that it was
doing so (or explicitly lay out a step-by-step proces$sjst, it determined whether the allegedly infringed
right was constitutionally-protected. Second, it deieech whether the right was federal in character.
Third, it determined whether the state’fiimgement on the right was justified.
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appropriate and defensible. If “mere prepoadee” were the test, agge would be able to
upset a state legislature’s determination asdogressional distristmerely upon finding the
evidence to support plaintiffs at 50.1% vers@9% for defendants. This would render judges
very powerful on a very thin marg Unelected federal judges silbe modest in asserting our
power. A decision for plaintiffs should requsemething more than 30% evidentiary support
before creating a “political earthquake” in requirneglistricting. If the clear and convincing test
were adopted, a court would necessarily engage more searching analysis of the evidence
propounded by the plaintiffs, thereby reducing thegmaof error, and esuring that decisions
requiring redistricting rely onsubstantially more or “betr” evidence than under the
“preponderance” test.

The common law tradition of ugy preponderance as the appraf@ test in most civil
cases is wise. However, on a topic as sensisveeapportionment, a highieurden of proof is
justifiable, and would iorease respect for the judicial deorsi where the court has potential to
apply a strong exercise of juil power. Voidinga legislatively determined congressional
district is much more intrusive, however defbie than most judicial rulings, which usually
only affect disputes between private parties, disputes between amdividual and the
government. In a redistrictingase, a judge is reqing a co-equal brancbf government—the
state legislature—to “do over” an apportionmehtoters into congressinal districts achieved
through duly enacted legislation.This is much more seriouBusiness than other judicial

adjudications.
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While the concept of burden of proof at one time existed along a contifuurs, law
has apparently settled on three distinct foatiahs: preponderance of the evidence being the
lowest, clear and convincing evidence in thieldle, and beyond a reasonable doubt the highest

standard._See Addington v. Texas, 441 Y18, 423 (1979) (“Generallypeaking, the evolution

of this area of the law has pro@ucacross a continuuthree standards or levels of proof for
different types of cases.”) The intermediatategory, often articulated as “clear and
convincing,” is arguably the mosersatile, both in terms of its formulation and meaning, and in
terms of when it is applied. On the first point, courts have articulated this intermediate standard
in various mannet courts also differ in how they define’ft. On the second point, while
“preponderance of the evidence” is the default burden in civil litigation, and “beyond a
reasonable doubt” is the constitutionallyquéed standard in criminal mattérsclear and
convincing” has been applied in various arefthe law in a somewhat piecemeal manner over

time 1

2 One publication cites to an 1826 treatise to make this point: “Even the most direct evidence can
produce nothing more than such a high degree of probability as amounts to moral certainty. From the
highest degree, it may decline by an infinite number of gradations, until it produce in the mind nothing
more than a mere preponderance of assent in favour of the particular fact.” Kevin M. Clermont,
Procedure’s Magical Number Three: Psychological Bdse Standards of Decision, 72 Cornell L. Rev.
1115, 1120 n. 20 (1986-87) (quoting T. Starkie, Adical Treatise on the laof Evidence 449 (Boston
1826)).

13 “The intermediate standard [] usually emplaysme combination of the words “clear,” ‘cogent,’
‘unequivocal,” and ‘convincing.””_Addington, 441 U.S. at 424.

14 See, e.g., City of Gadsden v. Scott, 61 So. 3d 296, 301 (Ala. Civ. App. 2010) (“[F]irm conviction as to
each essential element of the claim and a high piiitpaas to the correctness.”); Reid v. Estate of
Sonder, 63 So. 3d 7, 10 (Fla. Dist. Ct. App. 3d Dist. 2Q1O)f such weight that it produces in the mind

of the trier of fact a firm belief or conviction, withobesitancy” of the truth of the matter); In re D.W.,

791 N.W.2d 703, 706 (low2010) (“[N]o serious or substantial doubts as to the correctness” of the
conclusions drawn from the evidence).

15 In re Winship, 397 U.S. 358 (1970).

16 See, e. g., Woodby v. INS, 385 U.S. 276, (deportation): Chaunt v. United States, 364 U.S. 350 (1960)
(denaturalization); Addington v. Texas, 441 U.S. 418 (1979) (civil commitment).
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The Supreme Court has discussed the ungfytheory of justification for these
applications: “not only does the standard mbof reflect the importance of a particular
adjudication, it also serves as ‘a societaligment about how the risk of error should be

distributed between the litigants.” Cruzan Byuzan v. Dir., Missouri Dep’t of Health, 497

U.S. 261, 283 (1990) (quoting SantoskyKramer, 455 U.S. 745, 755 (1982))

The Supreme Court has multiple times discdgke reasoning behind applying the “clear

and convincing” standard. In Addington v.XBs, 441 U.S. 418 (1979), which set the floor for

the burden of proof required in a state cooimmitment proceeding at “clear and convincing,”
the Court reviewed areas of law st have employed this standard:

The intermediate standard, which usually employs some
combination of the words “cleédr;cogent,” “unequivocal,” and
“convincing,” is less commonlysed, but nonetheless “is no
stranger to the civlaw.” Woodby v. INS, 385 U.S. 276, 285
(1966). See also McCormick, Evidence § 320 (1954); 9 J.
Wigmore, Evidence 8§ 2498 (3d ed. 1940). One typical use of the
standard is in civil cases invahg allegations of fraud or some
other quasi-criminal wrongdoing byeldefendant. The interests at
stake in those cases are deemed to be more substantial than mere
loss of money and some jurisdartis accordingly reduce the risk to
the defendant of having hismatation tarnished erroneously by
increasing the plaintiff's burden pfoof. Similarly, this Court has
used the “clear, unequivocal andhemcing” standard of proof to
protect particularly important indidual interests in various civil
cases. See, e.gq., Woodby v. INS, 385 U.S. at 285, (deportation);
Chaunt v. United States, 364 U.350 (1960) (denaturalization);
Schneiderman v. United States, 320 U.S. 118 (1943)
(denaturalization).”

Addington, 441 U.S. at 423-24. Thewtt went on to apply theeasoning behinthe “clear and
convincing” standard to #hrights at stake in a ¢éicommitment proceeding:

In considering what standard should govern in a civil commitment
proceeding, we must assess bdtle extent of the individual's
interest in not being involuntarilgonfined indefinitely and the
state’s interest in committing éhemotionally disturbed under a
particular standard of proof. NMeover, we must be mindful that
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the function of legal process is minimize the risk of erroneous
decisions... This Court repeatgdhas recognized that civil
commitment for any purpose constitutes a significant deprivation
of liberty that requires due process protection. Moreover, it is
indisputable that involuntary commitment to a mental hospital after
a finding of probable dangerousnégsself or others can engender
adverse social conseques to the individual...

The state has a legitimate interesider its_parens patriae powers

in providing care to its citizen who are unable because of
emotional disorders to care for themselves; the state also has
authority under its police power fotect the community from the
dangerous tendencies of soméoware mentally ill. Under the
Texas Mental Health Code, howeyéne State has no interest in
confining individuals involuntarily if they are not mentally ill or if
they do not pose some danger to themselves or others... The
individual should not be asked &hare equally with society the
risk of error when the possible injury to the individual is
significantly greater thn any possible harm to the state.

Addington, 441 U.S. at 425-27 (intetr#ations and quotations atted). Ultimately, the Court

concluded that “clear and convincing” “strikes a fair balance between the rights of the individual
and the legitimate concernstbie state.”_Id. at 431.

In Santosky v. Kramer the Court held tBenstitution mandates, at a minimum, that

courts employ a “clear and conving” standard in parental rightermination pyceedings. In
reaching this conclusion, the Court expanded on its analysis from Addington:

Like civil commitment hearingstermination proceedings often
require the factfinder to ewste medical and psychiatric
testimony, and to decide issuedfidult to prove to a level of
absolute certainty, such as lack of parental motive, absence of
affection between parent and chiéohd failure of parental foresight
and progress. The substantivensi@ds applied vary from State to
State. Although Congress found a “beyond a reasonable doubt”
standard proper in one type ofreatal rights termination case,
another legislative body might Weconclude that a reasonable-
doubt standard would erect an urs@aable barrier to state efforts

to free permanently neglected children for adoption.

Santosky v. Kramer, 455 U.S. 745, 769 (1982) (mdkcitations and quotations omitted). In

light of the competing evidentiary interestsd demands, the “clear and convincing evidence”
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standard “adequately conveysthe factfinder the level of subjeat certainty about his factual
conclusions necessary tdiséy due process.”_ld.

In Cruzan by Cruzan v. Diremt, Missouri Dept. of Health, the Court held that the

Constitution does not prevent a state from apgiya “clear and convincing” burden of proof in
evaluating an incompetent person’s desire thlge-sustaining medical treatment. 497 U.S. 261
(1990). The Court carefully considered the typjaatifications for application of the “clear and
convincing” standard, as algd to the facts at hand:

The function of a standard of proafs that concept is embodied in
the Due Process Clause and ire trealm of fadinding, is to
‘instruct the factfinder concemmg the degree of confidence our
society thinks he should haven the correctness of factual
conclusions for a particular ¢ of adjudication.” Addington v.
Texas, 441 U.S. 418, 423 (1979) (tog In re Winship, 397 U.S.
358, 370 (1970) (Harlan, J., concurring)). “This Court has
mandated an intermediate standard of proof—‘clear and
convincing evidence’—when the indilual interests at stake in a
state proceeding are both ‘padiarly important’ and ‘more
substantial than mere loss obney.” Santosky v. Kramer, 455
U.S. 745, 756 (1982) (quotingddlington, 441 U.S. at 424).

We think it self-evident that the interests at stake in the instant
proceedings are more substahtioth on an individual and
societal level, than those inveld in a run-of-the-mine civil
dispute. But not only does thstandard of proof reflect the
importance of a particular adjudtean, it also serves as “a societal
judgment about how the risk ofrer should be distributed between
the litigants.”_Santosky, 455 U.&t 755; Addington, 441 U.S. at
423. The more stringent the burdenpobof a party must bear, the
more that party bears the riskari erroneous decision. We believe
that Missouri may permissibly place an increased risk of an
erroneous decision on those seeking to terminate an incompetent
individual’'s life-sustaining treatmé&nAn erroneous decision not to
terminate results in a maintenarafehe status quo; the possibility

of subsequent developments suak advancements in medical
science, the discovery of neewvidence regarding the patient’s
intent, changes in the law, or simply the unexpected death of the
patient despite the administration of life-sustaining treatment at
least create the potential thetwrong decision will eventually be
corrected or its impact mitigated. An erroneous decision to
withdraw life-sustaining treatmentiowever, is not susceptible of

97



correction. In_Santosky, one ofettiactors which led the Court to
require proof by clear and conving evidence ira proceeding to
terminate parental rights was that a decision in such a case was
final and irrevocable. Santosky, 455 U.S. at 759. The same must
surely be said of the decisiond@scontinue hydration and nutrition

of a patient such as Nancy @an, which all agree will result in

her death.

Notably, the Court in_Cruzan addressed significance of the government’s position in the
litigation—seeking to protect andividual’s rights—on the determation of the proper burden:

We recognize that these cases involved instances where the
government sought to take actiomaagpt an individual. See Price
Waterhouse v. Hopkins, 490 &1.228, 253, 109 S.Ct. 1775, 1792,
104 L.Ed.2d 268 (1989) (plurality opinion). Here, by contrast, the
government seeks to protect the fasts of an individual, as well

as its own institutional interests, in life. We do not see any reason
why important individual intes#s should be afforded less
protection simply because the government finds itself in the
position of defending them. “[W]&nd it significant that ... the
defendant rather than the plaffitseeks the clear and convincing
standard of proof-“suggesting thtitis standard ordinarily serves

as a shield rather than ..sword.” Id., at 253, 109 S.Ct., at 1792.
That it is the government that has picked up the shield should be of
no moment.”

Cruzan, 497 U.S. at 282-83.

The Third Circuit, in _Lvingstone v. North Belle f@aon Borough, 91 F.3d 515 (3d Cir.

1996), analyzed the propriety of the “clear and convincing” burd@noaff in the context of oral
release-dismissal agreements. The Couhoed the themes articulated in Addington in
reasoning that the “clear and camsing” standard, rather th&preponderance of the evidence”
standard, must be employed assessing whether an oral release-dismissal agreement was
entered into voluntarily. The Cdwxplained that “the enforcement of the oral release-dismissal
agreement at issue in this case would indeqdicate important individual interests or rights”
thereby justifying the higher standard. Livitmse, 91 F.3d at 535 (internal quotation omitted).

Moreover, the nature of the underlying claim imates broader societaiterests: “section 1983

98



actions, when successful, do more than compemsjted plaintiffs: they serve the important
public purpose of exposing and deterring officrasconduct, and therelpyotecting the rights of
the public at large.”_Id. Finally, the Court highlighted the evidentiary difficulties in evaluating
an oral agreement, and concluded that “[ehcland-convincing standaagpropriately allocates
more of the risk of error assated with oral release-dismissajreements to those who seek to
enforce them.” The Couexpanded on this concept:

[O]ral release-dismissal agreements raise particularly significant

guestions of voluntariness, as the lack of a written document may

inhibit negotiation as to an sement’'s terms and render it

difficult for prospective parties teeflect on those terms...an oral

agreement ordinarily contains lesgdence as to the course of the

parties’ negotiations than does a written agreement. As a result,

there is a greater risk of error in a jury’s evaluation of whether an

oral release-dismissal agreemi was concluded voluntarily.

Livingstone, 91 F.3d at 535-36. This drew upoa Trird Circuit’'s reasoning in_Batka v.

Liberty Mutual Fire Insurance Co., where tGeurt explained that He clear and convincing

standard was developed by the chancery courts to avoid too ready circumvention of the Statute

of Frauds and the Statute of Wills.” Batkalvberty Mut. Fire Ins. Co., 704 F.2d 684, 689 (3d

Cir. 1983) (holding that because the Defendaiméisdulent application defense was in essence
an attempt to rescind the contrata classic example of equit&btelief,” the defense must be
established by “clear an@rvincing” evidence).

The above discussion supports the use of the clear and convincing evidentiary standard as
the burden of proof in this case.

Xll.  The Voting Rights Act and Racial Gerrymandering
A. Voting Rights Act

A hallmark piece of civil rights legislatiorthe Voting Rights Act of 1965 (VRA) was

adopted to allow all citizens, remgiess of race, to exercise theight to vote, and took as its
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principal stated purpose “[t]o enforce the fiftdemmendment to the Constitution of the United
States.” Voting Rights Act of 1965, Pub. L. 89-170,Stat. 437 (1965). In its initial form, the
VRA contained numerous provisions intended ameliorate racialized voter suppression,
including banning tests as prerequisites foringptand allowing election observers. 1d. The
VRA has since been amended several times, neasintly in 2006. Fannie Lou Hamer, Rosa
Parks, and Coretta Scott King Voting Rights AeiaRthorization and Amendments Act. Pub. L.
109-246, 120 Stat 577 (2006).

As amended, Section 2(a) reads in part, ¥dong qualification or perequisite to voting
or standard, practice, or procedure shallilposed or applied by any State or political
subdivision in a manner which results in a denialmidgement of the right of any citizen of the
United States to vote oaccount of race or color.”52 U.S.C. § 10301(a) The VRA also
protects the rights of minority cztens to elect their preferrednchdates of choice. 52 U.S.C. §
10304.

While the text of the VRA itself does not rempithe creation of congssional districts in
which racial minorities are a majority of tip@pulation, some states, including Pennsylvania,
create one or more majority-minority districtseaseans of complying witthe VRA. See, e.g.,
Bush v. Vera, 517 U.S. 952, 957 (1996) (distriatsissue were createtvith a view to
complying with the Voting Rights Act of 1965”)t was uncontroverted at trial that the Second
Congressional District is a majority-minority district.

B. Racial Gerrymandering Cases

Racial gerrymandering cases, whigenerally assert Equald®ection Clause violations
for racially motivated district maps, often involseme discussion of the Voting Rights Act. To
challenge an improper racial gerrymander, anpifiimust show that “race was the predominant

factor motivating the legislature’s decision to place a significant number of voters within or
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without a particular ditrict.” Cooper v. Harris, 137 &t. 1455, 1463 (2017) (quoting Miller v.

Johnson, 515 U.S. 900, 916 (1995)). Next, “if rac@hsiderations predominated over others,
the design of the district” is subjectdtrict scrutiny._Cooper, 137 S.Ct. at 1463.

As Cooper acknowledged, and critically for poses of this case, plaintiffs may make
the required initial showing eieh through direct evidence olegislative intent and/or
“circumstantial evidence of agtrict's shape and demographicdd. at 1464 (quoting Miller,
515 U.S. at 916). The shape of districtsi isecurring theme throughboracial gerrymandering
cases; in one foundationehse, the Supreme Court stated theapportionment is one area in
which appearances do matter.” a8hv. Reno, 509 U.S. 630, 647 (1993).

C. Prior Racial Gerrymandering Cases Involving Appearance

Shape as a consideration in racial gerrymangeeven predates the VRA. In Gomillion
v. Lightfoot, 364 U.S. 339 (1960), which precedd&® VRA, a group of African-American
plaintiffs challenged an Alabama enactmentngjiag the shape of the city of Tuskegee “from a
square to an uncouth twenty-eight-sided figure,iolwhthe plaintiffs assestl to been drawn to
exclude nearly all potential Atan-American voters. Id. a#t8. The Supreme Court found that
the plaintiffs had stated a claim undee fhourteenth and Fifteenth Amendments.

In Shaw v. Reno, North Carolifead created a conggonal district map that, to comply
with the Voting Rights Act, included two majorityldgk districts. 509 U.S. at 634. A group of
white voters challenged the plan, which contdirfboundary lines of dramatically irregular
shape,” as an unconstitutional racial gerrymander ruingeEqual Protection Clause. Id. at 633.
The irregular shape of the districts, one ofickhwas described as “snakelike,” id. at 635, was
central to the majority’s analysis: a “reappmnment plan that includes in one district
individuals who belong to the same race, wito are otherwise widely separated by

geographical and political boundariesd who may have little in common with one another but
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the color of their skin, bears an uncomfortablgerablance to political apartheid.” Id. at 647.
Ultimately, the majority held that the plaintiffead stated a claim “by alleging that the North
Carolina General Assembly adopted a reapportiohs@reme so irrational on its face that it can
be understood only as an effort to segregate voterseparate voting districts because of their
race.” 1d. at 658.

Two years later, in_Miller v. Johnson,ethSupreme Court clfied that although

demonstrating irregular shape was not a “thoéd showing,” the shape of a district was
nonetheless relevant “because it may be persuasmanstantial evidence that race for its own
sake, and not other districting principles, wasldyislature’s dominarand controlling rationale

in drawing its districtlines.”_Miller v. Johos, 515 U.S. 900, 913 (1995As discussed above,

this remains good law; plaintiffs may maket a case through “circumstantial evidence of a
district's shape and demographics.” Cap@E37 S.Ct. at 1464 (citing id. at 916); Alabama

Legislative Black Caucus v. Abama, 135 S. Ct. 1257, 1267 (2015).

As Miller indicated, the necessity of tdemining whether race was the predominant
factor in developing district boundes has naturally led to digssion of the other reasons why

district boundaries might havee&én drawn in a particular waysee also Bush v. Vera, 517 U.S.

952, 963 (1996) (“[w]e must therefore consideratviole other factorplayed in order to
determine whether race predominated”). Thegonitg opinion in Shaw opined that “a case in
which a State concentrated a dispersed minority pdipual in a single disict by disregarding
traditional districting principles such as comgmess, contiguity, and respect for political
subdivisions” could appear so ig@ar that, on its face, it could be understood only as “an effort
to ‘segregat[e] ... voters’ on the basis of racB09 U.S. at 647 (quimg Gomillion, 364 U.S. at

341) (alteration original). _Shaw did not purp®o present an exhaustive list, and nothing
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actually confines the application of traditionabtdicting principles toracial gerrymandering
cases alone; rather, the nature of the inquirysuch cases necessitates their discussion.
Moreover, discussion of traditional districting crigeactually appears to originate in one-person,

one-vote cases._ _See Reynolds v. Sims, B73. 533, 578 (1964) (discussing contiguity,

compactness and preservation of natural bounday and politicabubdivisions).
The above decisions provide authority ¢onsidering the “appearance” of the 2011 map,
and the use of neutral redisting principles, as factors in s&ssing gerrymandering claims.

XII.  Justiciability

Legislative Defendants asseraththis case is not “justiciable” because of the “political”
nature of reapportionment. However, | must ¢ode that this case igisticiable for several
distinct reasons.

A. Court Decisions

1. Under _Davis v. Bandemer, 478 U.S. 109 (1986), a six-justice majority of the Supreme

Court held that a gerrymandering dispute underBlual Protection Claus# the Fourteenth
Amendment was justiciable, although no standamimanded a majority of votes. Despite later
plurality opinions calling this conclusion intquestion, the holding of Davis—that partisan
gerrymandering cases are justiceblhas never been overturneddéed, a five-justice majority
of the Supreme Court recently acknowledged ashmaed declined to “rasit the justiciability

holding” of Davis. League of United tin Am. Citizens v. Perry, 548 U.S. 399, 414 (2006).

B. The Statute Authorizing this Three-Judge Court

The statute under which this three-judgeit was created, 28 U. § 2284, supports a
finding of justiciability. This thre-judge court is one of the “infer” courts whid Article 111 of
the Constitution empowered Congress to establish. The stard#icglly mandates that “a
district court of three judgeshall be convened...when action is filed challenging the
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constitutionality of the apportionment of congg®nal districts.” 28 U.S.C. § 2284(a). This
clear recognition, by Congress, that courts are erapaivto decide disputes over redistricting,
reflects Congress’s express view that courts lshdecide these disputes. While Congress may
itself decide these issues undetiée |, 84, Clause 1, Conge has made it clear by enacting
this statute that courts magade such issues as well.

Our research shows that § 2284 apparentlynieadeen judicially ¢ed to support this
type of argument for justiciabilit This is surprising, given the fact that, as discussed above, 8§
2284 contains an implication that cowstsould adjudicate redistricting claims.

C. Precedent Regarding Justiciability — Cases Involving Politics

Justiciability is also supported by a sergdscases starting witklrod v. Burns, which

prove that the mere presence of “politics” ie ttackground facts of the case, does not preclude
justiciability. 427 U.S. 347 (1976). In Elrod,ettSupreme Court recognizélae right of state
employees who allege adverse employment action based on political affiliation or belief to assert
a claim for violation of the st and Fourteenth Amendments. In Elrod, a newly elected
Democratic sheriff fired sevdraon-civil service employees whthd not support the Democratic
Party. 427 U.S. at 351. Justice Brennan,imgitfor three justices, found that patronage
dismissals for reasons of political affiliation were justiciable and judicial adjudication of the
issue did not contravene the segten of powers._Id. at 351-53.

The Elrod plurality began its analysis witretpotential cost to protected freedoms that
partisan dismissal posed: if the price of a yeds political allegiance or affiliation, patronage
could essentially compel such allegiance oiliaffion—or force an employe to risk his job.

The plurality found this deeply concerning becaysditical belief and assiation constitute the
core of those activities protected by the First Amendment.” Id. at 356. Thus, patronage “to the

extent it compels or restrainslie¢ and association is inimicab the process which undergirds
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our system of government and is at war withdbeper traditions of democracy embodied in the
First Amendment.”_Id. at 357 (internal quotatimmitted). In much the same way, the plurality

saw political patronage as imposing unconstnai conditions on public employment. Id. at

358-59.

The plurality then rejected three argumetitat the petitioners advanced to support
partisan dismissals: “the need to insuféecive government and ¢hefficiency of public
employees,” “the need for political loyalty,” arithe preservation of thdemocratic process.”
Id. at 364-68. As to the last, tphhurality opined that patronaghksmissals could “result in the
entrenchment of one or a few parties to the westoh of others” and adcs “a very effective
impediment to the associational and speech fresduainich are essential to a meaningful system
of democratic government.”_Id. at 369, 369-70.

Two additional justices chided the plunglifor issuing such a sweeping opinion but
concurred in the judgment, stating that “nonpolicymaking, noranfidential government
employee [cannot] be dischargedtimreatened with discharge froajob that he isatisfactorily

performing upon the sole ground bis political beliefs.” _Elrod v. Burns, 427 U.S. 347, 375

(1976) (Stewart, J., concurring)Three justices dissemte In total, five jstices voted that the
dismissed employees had stated a claim wtideFirst and Fourteenth Amendments.
This doctrine was both expartiand endorsed by a majority thie Supreme Court. In

Branti v. Finkel, a six-justice majority affirmeah injunction against firing on “purely political

grounds” for two assistant publidefenders who were Repuldits, and who had received
termination notices. 445 U.S. 507, 520 (1980).e &lsistant public defenders did not occupy
policymaking positions, in the majority’s view, angre therefore subject tbe rule articulated

in Elrod. Id. at 519.
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This doctrine was later expded to encompass “promotiamansfer, recall, and hiring
decisions involving low-level public employees” tire basis of “party affiliation and support,”

Rutan v. Republican Party of lllinois, 497 U.82, 65 (1990), and politically retaliatory

dismissals of government independent contract O’Hare Truck Serv., Inc. v. City of

Northlake, 518 U.S. 712, 715 (1996jlust last year, the Suprer@®urt held that a plaintiff
stated a claim for deprivation of a constita@b right where he was demoted based on his

employer’s erroneous belief that he supported acpdatt mayoral candidate. Heffernan v. City

of Paterson, N.J., 136 S. Ct. 1412, 1416 (2016).

Some justices have dissented in thesses because the issues tend to involve
“patronage.” In_Rutan, in particular, Justicealta criticized the majority holding as lacking
clarity and described the “shambles Branti has produced”:

A city cannot fire a deputy sheriff becausk his political affiliation, but then
again perhaps it can, espdlgiaf he is called the‘police captain.” A county
cannot fire on that basis its attorney foe thepartment of social services, nor its
assistant attorney for family court, but a city can fire its solicitor and his
assistants, or its assistant city attorney,its assistant stas attorney, or its
corporation counsel.

Rutan v. Republican Party of lllinois, 497 U, 111-12 (1990) (Scalia, dissenting). Justice

Scalia would also have committed the issugatfonage to the political branches; the “whole
point” of his dissent, Scalia wrotés that the desirability of geonage is a policy question to be
decided by the people’s regzentatives.”_Id. at 104.

In his concurrence in Vieth, Justice Stevensdt#tiat Elrod made clear that the fact that

“politics” in a general sense are involved in the underlying facts of the caseatasscessarily
render a matter non-justiciable as “political question,” much less prevent a court from

overlooking a deprivation of constitutional rights.
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In Zivotofsky ex rel. Zivabfsky v. Clinton, the Supreen Court observed that the

judiciary’s duty to evaluate the constitutionaldf federal statutes “will sometimes involve the
‘resolution of litigation challenging the constitutidr@authority of one of the three branches,’ but
courts cannot avoid their responsibility merely ‘bessathe issues have political implications.™

Zivotofsky ex rel. Zivotofsky v. Clinton, 566.S. 189, 196 (2012) (quotinNS v. Chadha, 462

U.S. 919, 943 (1983)) (holding thaktlqyuestion of whether a fedessiatute allowing Americans
born in Jerusalem to identify “Israel” as theylace of birth listed on their passports is
constitutional does not implicatiee political question doctrirend is therefore justiciable).

The lesson that these cases teach is thardsence of “politics” in the background facts,
does not make justiciability “verboten.” The abdheee authorities, @na controlling United
States Supreme Court decision, @etatute, and the third a peasive line of cases, show a
claim for violation of this constitutional righincluding a claim under the Elections Clause, is
cognizable under the Fourteenth Amendment Pgeseor Immunities Clause, and is justiciable.

Justice Scalia, in Vieth, and other commentgtbave pointed out that the Constitution
does contain at least one remedy for a datedlation of the “time, manner and place”
requirement in Article I, Section 4: that Conggénas the power to overithe state legislature’s
regulations. Justice Scalia, irshieth plurality, states a cleargberence and intimation that this
should be the sole remedy for a gerrymander — that Congress has the sole power to remedy a
state’s gerrymandering, for whatvreason. However, the Bamnaer majority rejected this

argument and we are bound to follow tHat.

" A snaking and complex legal history predates Barate In 1946, petitioners in Colegrove v. Green
challenged the lllinois congressional districting scheméhe basis that the districts were insufficiently
compact and were not approximately equal in petpan. Colegrove v. Green, 328 U.S. 549 (1946).
Writing for a plurality of four Justices, Justi Frankfurter concluded that the case presented a
nonjusticiable political question. Id. at 556. _In Baker v. Carr, the Court held justiciable the question of
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As Justice Brennan stated thie beginning of his majority opinion in Rutan, “To the
victor go only those spoils that can be consithally obtained.” This Court can and should
decide that the results of tH&ennsylvania congressional rediging process have not been
“constitutionally obtained.”

D. Technology and Public Policy

New technologies, not available until recentlgguire judges to recognize the digital
world of today differently and to recognizeathcomputer-based technologies have allowed
politicians, as well as businesses, nations, terrpasis others, to effectuasérategies that were
never available before. To the extent thosdegjias threaten individual liberties, or guarantees
in the Constitution, in ways which the framemuild not have envisioned, the judicial branch is
the branch responsible for remedying the wrong.

Justiciability can be a fancy word for “judicial abstinence,” when a judge concludes the
court should not decide a disput deciding whether to abstairom ruling, Judges write their
own rules. Judges must coraidthe nature of the wrong, eéhappropriateness of available
remedies, and the consequences of abstaining.

Failure to act on gerrymanderingaingressional districts is melikely to lead to further
declines in voter turnout. Both defense eigpegreed that voter turnout declines in non-

competitive election® The average voter is likely gay, “Why bother?” Judges surely have a

whether reapportionment plans are constitutional wiihery draw congressional districts of unequal
population. _Baker v. Carr, 369 U.S. 186 (1962).e Tourt in_Baker distinguished Colegrove, holding
that the “refusal to award relief in Colegrove resitbaly from the controlling view of a want of equity,”
id. at 234, and that the plaintiffs’ Equal Protectiomlldnge was justiciable. Id. at 204. A recent case
described Baker as “chang[ing] course” from earlier €aseh as Colgrove. Evenwel v. Abbott, 136 S.
Ct. 1120, 1134 (2016). Since Baker, many differeintls of challenges have been brought against
gerrymandering, with varying levels of success.

18 See also Lipsitz, Competitive Elections and theefizan Voter (Univ. of Pa. Press 2011), pp. 119-123,
collecting studies which show competitive elections increase voter turnout.

108



stake in assuring a vibrant democracy. This case presents a challenge to the constitutional
imperatives behind the Electio@ause. Judicial overview gferrymandering is important and
necessary to secure the basic tenet of a democracy — that eligibte wilt vote. Even a
cursory review of the United States Supre@wmurt jurisprudence sh@vgerrymandering is a
wrong in search of a remedy.

The Supreme Court has failed teach a consensus about tise of partisan political
criteria in setting congressiondistricts. | have adopted a vauapproach, which completely
avoids partisan evidence. This approach isdaseobjective facts, whicsupport justiciability.

E. Justiciability is Not a Concept Frozen in Time

Justiciability must necessarily be a fluid coricefi seems clear thahe justiciability of
any particular subject could ahge over time as the underlyingbgect matter itself changes,
with resulting implications on the standards by which it can be judged. As technology changes,
judges may have to decide issyesviously consideredon-justiciable. Pulr policy about the
value of voting mandates new thingi about the justiciability oferrymandering. It is exactly
this idea that underscored Justice Kennedyppr@ach to thejusticiability of political
gerrymandering in Vieth:

Technology is both a threat and a promise. On the one hand, if
courts refuse to entertain aglaims of partisan gerrymandering,
the temptation to use partisanvdaitism in districting in an
unconstitutional manner will growDn the other hand, these new
technologies may produce new meds of analysis that make
more evident the precise natuoé the burdens gerrymanders
impose on the representational tglof voters and parties. That
would facilitate court efforts tadentify and remedy the burdens,
with judicial intervention limited by the derived standards. If
suitable standards with which to measure the burden a
gerrymander imposes on representational rights did emerge,

hindsight would show that the Court prematurely abandoned the
field. That is a risk te Court should not take.
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Vieth, 541 U.S. at 312-13. As tkabject matter itself changas,many cases so might courts’
capacity to evaluate.it With respect to partisan ggmandering, not only might technology
enable courts to better analyzelallenge, it also raises the stakes of the challenge itself, thus
increasing the need for judicial interventiodvanced technology has made the problem of
political gerrymandering much worse—partisatemt can be factored into a districting map
much more precisely, with mudreater effect. As technology changes the law must keep up.
This must include longstanding and well-established datistal principles, such as the Fourth

Amendment expectation of privacy, for example. See United States v. Jones, 565 U.S. 400

(2012); Kyollo v. United States, 533 U.S. 27 (2001).

As the Supreme Court clarifiad Baker v. Carr and later casée‘there is a significant
difference between determining whether a federal court has ‘jurisdigtitme subject matter’
and determining whether a cause over whahcourt has subject matter jurisdiction is

‘justiciable.” Powell v. McCormack, 395 U.286 (1969) (citing Baker v. Carr, 369 U.S. 186

(1962)). In recent cases dealing with the politopaéstion doctrine, courts have reaffirmed this

principle that jurisdiction is a separate quesfimm justiciability. In_Oryszak v. Sullivan, the

D.C. Circuit Court distinguished bed&n jurisdiction and justiciability:

That a plaintiff complains abowtn action that is committed to
agency discretion by law does nwmiean his case is not a civil
action arising under the Constitution, laws, or treaties of the United
States. It does not mean, therefore, the court lacks subject matter
jurisdiction. It does mean theeris no law to apply, because the
court has no meaningful stamdaagainst which to judge the
agency'’s exercisef discretion.

Oryszak v. Sullivan, 576 F.3d 522, 526 (D.C. Cir. 2009) (internal quotations and citations

omitted). Judge Douglas Ginsburg, concurring, echioisdsentiment, and added that “[b]ecause

justiciability is not jurisdictional, a court neewt necessarily resolve it before addressing the
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merits.” 1d. at 527. He urged the importanof maintaining clear separation between the
concepts of jurisdiction and justiciability, anssued a plea that the en banc court engage in
efforts to better establish that clarity.

Importantly, 28 U.S.C. § 2284 is not ts®urce of jurisdiction for constitutional
challenges to apportionment statutes. Thend@itution and 8 1331 are the source of that
jurisdiction. Nonetheless, Congress’s determination that constitutional challenges to
congressional apportionment should be heardthrge-judge panelsupports this Court’s
jurisdiction over a political germpandering claim. But the ipnary significance of 82284 goes
beyond jurisdiction. It reflects a congressiopadgment that courts can and should decide
constitutional challenges to apportionment lavwith respect to the jusiability of political
gerrymandering challenges in pauligr, the existence of 82284 largely allays the concerns at the
heart of three of the six el@mts of political questions édhtified in_Baker v. Carr:

[T]he impossibility of a court’sindertaking independent resolution
without expressing lack of the resyp due coordinate branches of
government; or an unusual need for unquestioning adherence to a
political decision already nde; or the potentiality of
embarrassment from multifarious pronouncements by various
departments on one question.

Baker v. Carr, 369 U.S. 186, 217 (1962). droviding explicit irstruction for the
procedures by which apportionment challengésuld be decided, section 2284 implicitly
approves of judicial review over this area. Political gerrymandering challenges in particular are
in no way exempt from this endorsement. @iety, in light of this specific and direct

congressional delegationedding such questions runs littleski of “tread[ing] on legislative

ground.” M'Culloch v. Maryland, 17 U.S. 316, 423 (1819).
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F. Let's Forget About Politics

To further prove justiciability, let us brigfldepart totally from the allegations about
politics or partisan intent. Suppoghat a group of citizens ajjed that the redistricting of
Pennsylvania took place along economic lines—i.at tith people, defined perhaps as having
an annual income of ove$100,000—controlled the legature, and that the 2011 map was
prepared to ensure that the “rich peoplgbged a thirteen-to-five margin in Congress.

Would the result be different if the “popeople” had taken control of the process?

Alternatively, let us supposedltlassifications took place oveducational lines. Voters
in Pennsylvania who did not graduate from colldgeided to band together and take control of
the legislature, and to “pack and crack” the cosgjmal districts so thdhe college graduates
would be located mostly in, and could only cohtfive of the eighteercongressional seats.
Thus, voters who did not graduate fronlege would controthirteen seats.

As a third alternative, suppose the Pennsylvania legislators were able to determine which
Pennsylvania citizens had ancesttirat came to the United Seatbefore 1900, and they were
able to use this data to take control e Pennsylvania legislature and gerrymander
congressional districts tapture thirteen of thegiteen congressional seats.

Assume that all of these strategies resultongressional distiis that have ignored
traditional and neutral redistricting criteria. Noakthese has anything to do with politics or
partisan intent.

Would a court relyon principles of non-justiciability tagnore, and allow, that kind of
redistricting criteria?

What reasoning would support a court in almstey from considering those criteria, if
any of them were used to control Pennsylaanicongressional distis? Can the state

legislature permissibly consider n@us traits of voters in craftg congressional sliricts? Is
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there any difference between usetlodse criteria, and using prignting results, “politics” or
political partisanship? We expect legislators tghgisan, but we do nokpect them to classify
people along economic or educational status lioeancestry, in creatingpngressional districts.
The point is that, in this case, the Court @oid any of these critiex, including politics,
altogether and conclude, from the objective arsdial observations of the map alone, that the
2011 redistricting was unacceptable, because dfdige variations from aditional redistricting
principles, in a numbeof districts.

If the resulting map satisfies the “neutralfinciples, a court would have no reason to
inquire into politics, or the hypotheticals | settfoabove. The legislature’s use of neutral
criteria would be immune fromourt intervention. Thus, if theeutral factors were followed,
then irrespective of the district's votes dey issues or the district's composition—the
concentration of residents—based on politicsaltte education, or length of citizenship—would
be incidental results adhese neutral criteria.

One inescapable lesson from this trial is that gerrymandering, if defined as ignoring the
neutral and traditional princig$, is wrong—and digging deep itk@ reasons is not necessary.
The Court can exercise its faatding role and grant relief as a matter of equity, all while
remaining well within the traditiohdoundaries of justiciability.

In summary, because courts are readily clpab assessing whether objective neutral
criteria can explain district linethe issue is justiciable.

XIV. Standards
A. Looking at this Case fromthe Viewpoint of the Voter

Most, if not all, ofthe gerrymandering cases in the gaste looked at the situation from
the point of the view of the legislature. Tembers of a state legislature are quite obviously

politically involved;they have won electionsunning under one partydal against a member of
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the opposite party. It is impossible to divores @oncept of “partisanship” from the electoral
process as a necessary para alemocracy—and a Court shouldrbmdful, tolerant, and indeed

observant of these political tiéidns which, over two plus centas, have served our country
very well.

Largely because of revolutionary highc@ology, the use of algorithms and other
digitally-based techniques, gerrymanders are raasdly achieved than ever. This often leads to
control over the legislater process. However, in Pennsyhaniegistered voters are almost
evenly split between parties.hds, Plaintiffs assert a gerrymanel@ legislature is proof of some
“artificially created” districts. The scientific basis of a gerrymdering in the digital world is
markedly different from, and distinguishabfeom, the much more ‘human-tinkering” to
apportionment that existed in the pre-digital worln other words, the technological revolution
in which we are now living, andnjoying for the most part, cand does have some arguably
negative effects—and one ofetn may very well be the aliifi to construct gerrymandered
congressional districts to a prgion point never known beforen@d keep them in existence over
many years—probably until there is a large deraphic change in the makeup of a district—
which may be never.

The history of the Elections Clause, as reviewedetail above, shosvthat its origin was
based in protecting the rights of voters at tivae, because the House of Representatives was
the only national branch of government to beeclily elected by the votersAs far as history
goes, the Elections Clause looks exclusively atrights of voters, and is not concerned with
party partisanship or argther politicalfactors.

Thus, in this case, based exclusively on the Elections Clause, we should look at the

gerrymandering situation from the point of vieW the voter and the right to vote. Judges
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reviewing gerrymandering cases should not be coecewith winners or losers. The analysis
should focus on legal principles and the overgduolicy factor of presrving and protecting the
value of voting. If the legislate’s actions discourageting, such as causy a voter to abstain

from voting at all because his or her vote widit matter, harm results. Thus, a public policy
factor judges should consider—grounded in the Constitution—is, the extent to which voters (of
both parties) are discouraged from going to tHspm a gerrymandered strict, because it is so
unlikely that their vote will matter.

The testimony of the various pgamplaintiffs at the trial illugtated this point of view. |
discount any “complaints” Plaintiffs may have mggred about particularotes by particular
Congressman representing them in Washingtddo citizen can expect, in a congressional
district of approximately 700,00@eople, that their cmressional representative will vote
consistent with their personal views on every essiHowever, many Plaintiffs made the point
that the elongated and artifitiaorders, resulting from the 20Xé&apportionment, put them out
of touch with their congressman because the 20d4[ had so distorted the prior district, and had
violated the concepts of cogtiity and compactness. These iplidis gave specific examples
and used adjectives such as “squashed” to \aecttieir frustration at #ir districts having been
so literally “bent out of shape” that they do netlfthey are part of a somunity that has elected
its own Congressperson.

B. Adopting a Standard — Visual Analysis Neutral Principles, and Absence of
Usual Process

The Elections Clause states:

The Times, Places and Mannertaflding Elections for Senators
and Representatives, shall Ipeescribed in each state by the
Legislature thereof; but the Comgs may at time by Law make or
alter such Regulations, except ashte Places of chusing Senators.

U.S. Const. Art. |, 8§ 4, CI. 1.
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1. Plaintiffs’ Allegations

On November 11, 2017, Legislative Deflants filed a motion requesting that
Plaintiffs be ordered to identify in their Amertil€omplaint the standard of proof applicable to
their Elections Clause claim. (ECF 79) In oppos, Plaintiffs filed a brief stating that the
complaint need not plead an evidentiary stanadénoroof. (ECF 82) However, Plaintiffs then
spent nine pages laying out a standard of paoaf evidentiary burden. Ultimately, Legislative
Defendants’ motion requesting Plaifs’ be ordered to identify a standard of proof was denied.
(ECF 83) However, the Court ordered onvlimber 21, 2017 that the parties submit proposed
standards for establishing a violation of thedbns Clause, including an evidentiary standard,
burden of proof, and any possiblertéen-shifting. (ECF 104) Rintiffs, Executive Defendants,
and Legislative Defendants all submittedgosed standards on November 30, 2017. (ECF 155-
157) The Court then ordered Plaintiffs to dlatheir elements of proof because they were
insufficiently specific in their Nvember 30 submission. (ECF 169)

Thus, on the first day of trial, Plaintiffs submitted a shorter statement of the elements they

contended they must prove (ECF 173):

A. Intent

To find a violation of the Election€lause in a redistricting case,

Plaintiffs must prove that theswho created the map manipulated

the district boundaries of one onore Congressional districts,

intending to generatan expected number of winning seats for

the party controlling the process that is greater than the expected

number of winning seats that would be determined by the voters
if the districts were drawnsing even-handed criteria.

B. Standard for Leave of Intent

Plaintiffs must prove that the mpalrawers’ discriminatory intent
was a substantial motivating factor in their line-drawing
decisions, even if they alsmnsidered other factors.

C. Effect
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Plaintiffs must prove that the drafters of the map achieved their
intended goal, in that the map resulted in a Congressional
delegation composition that even a majority of the people could
not substantially change.

D. Required Extent of the Effect

[Plaintiffs may prevail by showing that the composition of the
state’'s Congressional delegationaashole] resulted from the use

of partisan data, [such that the map itself], rather than the voters,
solidified that composition. [It i:i0 defense that a few districts
remained competitive,] or that some districts were designed to
protect incumbents difie disfavored party.

Although | reject Plaintiffs’ proposed standasl set forth above, | have excerpted from
it, similar to the “lesser included offense” gprudence in criminal law, limited elements that
depend exclusively on the 2011 map—particularlc@spared to the prior 2002 map, and the
absence of the usual legislative process. This,use certain factors stated by Plaintiffs, which
| have restated as follows:

those who created the map marged the district boundaries of
one or more Congressional districts. [and] the map resulted in a
congressional delegation compasiti. . . [observable from the
map itself] and resulted in distortion§five congressional districts
[where the court can @xtively observe and oclude that neutral
redistricting principés were ignored.]

| have declined to consider partisan intemelevant factor. Atitough “effect” is certainly
a relevant factor, | have confinélte analysis to visual inspean of the 2011 redistricting map.

2. Use of Traditional Neutral Standards
| have used as guidelines what the record disclosed are the traditional factors for

redistricting as follows:

a) Preservation of government boundaréss much as possible (e.g. county, borough,
township, town);

b) Compactness;
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c) Contiguity (i.e., no parts of édistrict are “islands” apartdm the rest of the district);
d) Preservation of communities of interest;

e) Continuity (i.e., maintaining votein the same district over time);

f) Respect for geographic boundaries sashivers or other natural boundaries;

g) Incumbency protectioff.

Apportionment cases dating back to Rewsolv. Sims have discussed traditional
districting principles. 377J.S. 533, 578 (1964) (discussing contiguity, compactness, and
preservation of natural boundary lines and political subdivisiofs)discussed elsewhere in this

Memorandum, Shaw v. Reno, a &ogerrymandering case, held that “disregarding traditional

districting principles such as compactness,tigoity, and respect fopolitical subdivisions”
could raise an inference of segregating votersaog. 509 U.S. at 647. The Court then stressed
“that these criteria are important not becatly are constitutionally required—they are not—
but because they are objective tastthat may serve to defeat a claim that a district has been

gerrymandered on racial lines.” _Id(citing Gaffney v. Cummings, 412 U.S. 735, 752 n.18

(1973)).

This passage from Shaw was later described as standing for the proposition that “[tlhe
Constitution does not mandate regularity of riistshape.” _Bush v. Vera, 517 U.S. 952, 962
(1996) (citing_Shaw, 509 U.S. &47). Vera held that a state"substantial[] neglect[]” of

“traditional districting citeria such as compactness,” coupled with its manipulation of district

19 plaintiffs have disputed the relevance of thismant but | believe it deserves some consideration.
There is testimony by Dr. Gimpel and also, the Court can take judicial notice, that experienced legislators,
regardless of party, may be able to “deliver” betésults for their home state while in Washington. See
N.T. 12/13, 22:2-13. However, at the trial, Defendants did not present any@vidgustify the entirety

of the 2011 map by reference to incumbency protectilaintiffs assert that if incumbency protection

may be a valid consideration, because some menabefongress can “deliver,” it must be limited to
those members who have seniority, and nong¢hefpresent representatives who are allegedly being
“protected” have seniority.
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lines to exploit racial data, militated in favor sftfict scrutiny, although the Court declined to
hold that any one factor alone svaufficient to require stricicrutiny. Vera, 517 U.S. at 962.
Footnote 18 in Gaffney, on which Shaw eelj derived from a casegarding partisan
gerrymandering in the Connecticut General AssgmBhaw, 509 U.S. at 647. In that footnote,
the Court discussed the difficultyf creating regularly shapedistricts that would “follow
Connecticut’s oddly shaped town lines,” and Hert noted that “compactness or attractiveness
has never been held to condttian independent federal cohgional requirement for state

legislative districts.” _Gaffng 412 U.S. at n.18. In support of this statement, Gaffney cited

White v. Weiser, 412 U.S. 783 (1973), in which Sepreme Court reversed the district court’s

ruling because the state hadt rsufficiently adhered to theequirements of congressional
districts equal in number. The Court noted thadrder to achieve numeal equality, the state
may have to ignore governmental boundariesraay consider preference for incumbents.

Thus, these cases together suggest thi wWie Constitution does not require any single
districting criterion to b@erfectly adhered to, ignow traditional districtingriteria altogether is
deeply suspect.

In this case, decided under the Electionau€é, and deleting pasdis politics from the
Plaintiffs’ theory of the case, the Court is ajedt with articulating a ahdard. The above-listed
neutral and traditional factors provide the bgsiunding for an appropriate standard. Thus, |
must determine, from the evida whether the Plaintiffs hawsdown by the appropriate burden
of proof—i.e., clear andonvincing evidence—that:

(1) From the point of viewf an individual voter,
(2) Have objective, observable evidence (e.g. maps), and
(3) Credible, document-corroborated testimony,
Shown:
(4) Redistricting in which the LegislagvDefendants ignored neutral factors,
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(5) Thereby exceeding its authority to pmelse the “time, place, and manner” for
congressional elections, and which,

(6) If not remedied, may discourageters from voting on Election D&Y.

One might ask how a Court can determindglgdrom a map, whether there has been a
violation of the Elections Clause merely because some or even all of the traditional factors were
not followed. How can a Court determiwvlether this evidence is “sufficient”?

My answer is that a Court can and shoulachean informed and asonable decision on
this issue just as a Court rewis the quantum of evidence amy civil case. Whether a case
involves a right angle collision, aomplex principles of antiist, on a post-trial motion for
judgment notwithstanding the vertiche Judge must determiméhether the evidence, in the
light most favorable to the verdict winner, siéis the elements of the claim. There are many
widely cited Third Circuit and Supreme Courtesisn which a Court entered judgment based on

this review, with precesht playing a major role. See, e ¥/eisgram v. Marley Co., 528 U.S.

440 (2000);_Parkway Garage, Inc. v. City Rifiladelphia, 5 F.3d 685, 691 (3d Cir. 1993) (In

granting judgment as a matter of law after a jury verdict, the district court must determine that
the record does not contain “minimum quantoinevidence from which a jury might reasonably
afford relief.”).

| rely substantially on my credibility determinations, which are more favorable to
Plaintiffs than Legislative Defendts, in part because the latter offered very little evidence.
Indeed, there are substantial public policy reasons for a judicial standard that focuses on
adherence to traditional neutradigtricting criteria, because thestliof such criteria is largely
agreed-upon as limited to the factaliscussed above. Indeed, iisttase, the trlaecord shows

no dispute as to these criteria-#wthe possible, sole excemti of “incumbency protection.”

1t is this impact on voting that implicatése Privileges or Immunities Clause. See supra.
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Since there is no controlling precedent for an Elections Clause gerrymandering challenge,
reaching the merits in this case requires vemguinto unknown territory. The usual remark is,
“we write on a clean slate.” As it is agreeattiPlaintiffs’ exclusive reliance on the Elections
Clause is novel, | believe that we, as auff, may and should, in the absence of specific
precedent, apply general precedeantsl articulate our own standardhe Court is tasked with
reaching a result, and | believe thest course of action is to review the evidence, principally the
maps in evidence, and appghe above standard.

3. Application of Neutral Principles

The most persuasive evidence which Plaintiffe presented inithcase is the 2011
map itself—adopted by amendment to 2011 PenasidvSenate Bill 1249 (which was the focal
point of this case)—particulargs compared to the 2002 map.

Attempting to base a claim on “partisan intent” is the most slippery of slippery slopes,
and as United States Supreme Court decisions Bhown, fails to all@ for an appropriate
standard.

However, visualization of the 2011 map, particularly when coetp& the prior map
adopted in 2002, allows for me to draw conclusions regarding improperrictaigt at least as
to five of the districts. Penylvania lost one congressionaat as a result of the 2010 census,
and this “seat loss” caused a reduction in the expected number of congressional districts. The
testimony showed that most oktipopulation lost in Pennsylvanias in the western part of the
state, and that as a result, the leaders of tisldgure involved in thigrocess concluded that
area should be the geographic focal point ofsteidiing. Two westerrdistricts were largely
combined into one. However, the evidenskows redistrictingefforts were thoroughly
statewide. The fact that the legislature endpdedistricting the entire state requires a visual

approach to be takeon a statewide basis.
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The visual approach finds its support irotf@amous, modern proverbs (albeit, reflecting
non-legal principles): “A pictw is worth ten thousand words,"and “[w]hen | see a bird that
walks like a duck and swims like a duck andaksdike a duck, | calihat bird a duck®

Another concept, “which justds the visual approach (andsttone with legal support) is
Justice Potter Stewart's famous comment ioage involving adult paography, “I shall not

today attempt further define [it] . . . [bJut | knowwhen | see it.” Jad®ellis v. Ohio, 378 U.S.

184

One of the most influential law review articles in theé"2gentury was written by
Columbia Law Professor (and Director of tAenerican Law Institute), Herbert Wechsler,
“Toward Neutral Principles of Constitutional Law,” which included the following comments that
| believe serve as a guiding light for the adoptof neutral principles redistricting:

| put it to you that the main catitsient of the judtial process is
precisely that it must be genuinglyincipled, resting with respect
to every step that is involvad reaching judgment on analysis and
reasons quite transcending thamediate result that is achieved.

[Ilt has become a commonplace to grant what many for so long
denied: that courts in constitutidrieterminations face issues that
are inescapably “political”—political in the third sense that | have
used that word—in that thepvolve a choice among competing
values or desires, a choice refletia the legislative or executive
action in question, which the wd must either condemn or
condone.

At all events, is not the relativampulsion of the language of the
Constitution, of history and precedent—where they do not
combine to make an answer clear—itself a matter to be judged, so
far as possible, by neutral peiples—by standards that transcend
the case at hand?

%L This proverb appears at least as far back asva Y&k Times real estate advertisement on May 16,
1914, according to the Yale Book of Quotations (F8édpiro Editor, 2006). Another possible source is
Russian author lvan Turgenev’s 1861 novel, Fatlhed Sons: “A drawing shows me at one glance what
might be spread over ten pages in a book.”

2 This quotation is typically attributed to American poet James Whitcomb Riley.
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The answer, | suggest, inheres @ity in that they are—or are
obliged to be—entirely principte A principled decision, in the
sense | have in mind, is one that rests on reasons with respect to all
the issues in the case, reasorat tim their generality and their
neutrality transcend any immiiate result that is involved.

73 Harvard Law Review 1 (1959).

The map itself has high evidentiary valuethis case because it objectively documents,
in a single glance, the distortion wéutral redistricting principle®specially when compared to
the 2002 map.

4, Partisan Gerrymandering Decisions Discussing Appearance
“[Blizarre configuration is the traditional hark of the political gerrymander.”_Hunt

v. Cromartie, 526 U.S. 541, 555 (1999) (Stevens, J., concurring in the judgment). The four-

justice plurality in_Davis v. Bandemer, suggestkdt the shapes of digits was evidence of

partisan intent._Davis v. Bandemer, 478 UL89, 128 (1986). Two disstng justices would

have found “the shapes of voting districts atherence to established political subdivision
boundaries” to be the “most important [] fagorin assessing partisan gerrymandering

challenges._Davis v. Bandemer, 478 U.S. 109, 198q) (Powell, J., dissenting). Moreover, in

his dissent in Vieth, Justice Stevens—the gudfice to include a mapf the 2002 Pennsylvania
congressional map at issue—invoked Gomillion guarthat it was a “wkesettled principle[]”
“that a district’'s peculiar shape might be anggom of an illicit purpose in the line-drawing

process.” _Vieth v. Jubelirer, 541 U.S. 267, 321 (2Q®4¢vens, J., dissenting). Justice Stevens

also took the viabilityof the Shaw line of cas as essentially #kng the question of

justiciability in partisan geymandering cases. Id. at 323.

3 professor Wechsler expressed doubt whether ccstddsentertain apportionment disputes in view of
language in the Elections Clause that appearsotdine these disputes to the province of Congress.
Query whether the subsequent passage of §22&#tree digital revolutionwould have changed his
views.
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1. PartisanPolitics

We must recognize that inddluals elected to a stateglslature are almost always
affiliated with, and often sponsored by, one of tivo major political pdies, Republican or
Democrat. People who run for office are partibgrdefinition, regardless of the party to which
they belong. Once elected, each party has andegand priorities. Individuals elected under
that party’s sponsorship are exptto advance that party’s agla. Partisanshipannot easily
be avoided for an elected St&Representative or Senator.

Thus, it is unrealistic to expentembers of the legislature to completely forget that they
are “partisan” when it comes to reapportionmdrdoubt a legislature can legitimately divide its
activity in the state legislatuteetween “normal” legislation arepportionment, and forget about
“partisanship” as to the latter.

As numerous Supreme Court cases have shown, there has been no agreement on
assessing “partisan intent” in determining wWiegtto find a violation of the Equal Protection
Clause of the Fourteen Amendmerithis is particularly true for the five justices in Vieth who
asserted that these disputes are justiciable.

A judge can’t set a “black line” to separdle “good” partisan votig of legislators on
various important isss from the allegedly “bad” pigsan voting on other issues.

However, | agree with Plaintiffs that letators are bound under tB#ections Clause to
use neutral factors durirtpe redistricting procesé. Anything more violates the “time, place,

and manner” limitations of the Elections Clause.

% 1f they cannot do that, they should adopt an fresielent commission—as exists under Article XVII of
the Pennsylvania Constitution, added 088 Amendment—establishing a Reapportionment
Commission for the Pennsylvania State Legislature.
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A judge cannot make a value judgment on wisatgood” or “bad partisanship. No
judicial decision can require legkators to forget that they were elected on a partisan basis.
Likewise, the citizens who vote for legislatorspat expect their elected representatives to
forget that they were elected on a partisan basis.

However, citizens can expect a redistricting process that follows the traditional neutral
factors. As long as the neutfattors are the primary consideaatj and the results, as portrayed
on the map, show equal population and appbecatof neutral factors (perhaps with an
explanation), a court shizlinot inquire further.

| recognize some partisan politics, regardlesthefparty, may enter tim the process. To
the extent that use of traditional redistricting criteria can objectively explain redistricting
decisions—even where partisartent would also explainhbse decisions—a map should be
upheld. Thus, the standard | employ does not ¢etely forbid any partisanship, as long as
neutral criteria have been primarily employed.

| have elected to ignore “pgésan intent” and focus on tiH11 map as compared to the
previous 2002 map, in determining that Pldistihave shown that daditional redistricting
standards were not followed, and tliie Constitution has been violated.

This is a novel case. There is no precedentyampthe Elections Clause in this context.
| believe that as the triers fafct, this Court has appportunity, and a duty, to determine from the
evidence if the Elections Clause was violatégplying the proposed abdard, and the neutral
principles credibly established at trial, | raly the map, but also onellprocess—or better said,
the lack of regular legislatevprocess—which was unusuakty the least (see infra).

| conclude Plaintiffs have proven thatett2011 map violates the Elections Clause.

Essential to this is my complete reliance on objective evidence, as | have determined the credible
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facts as developed through triahd applied the clear and convimg standard as the burden of
proof. By law, judges, sittingvithout a jury and relying on éevidence, make judgment and
credibility calls and conclusions abouetsufficiency of evidence all the time.

As the discussion below shows, | find, by claad convincing evidence, that five of the
Pennsylvania congressional districts were drawna manner inconsistent with traditional
redistricting factors, therebyalating the Elettons Clause.

C. Visual Map Review Proves Unconstutional Gerrymandering in Five
Districts

A comparison of the 2002 and 2011 mapseedy serious departures from neutral
redistricting principles inPennsylvania’s Tenth, Eleventlkifteenth, Sixth, and Seventh
Congressional Districts. Thisomparison takes into consideration the loss of a congressional
seat, population changes in some regionghef state, and the increase in population per
congressional distridtom approximately 646,400 to approximately 707,500.

A map and a chart showing difference fr@@02 to 2011 for each congressional district

will further prove the distortions.

| recognize that population numbers in each congredsiisteict must be taken into account, and that

all congressional districts in Pennsylvania must hessentially the same number of voters. The 2011

map did result, in part, from calculating the numbevaiers in each congressional district. Even so, the
shape of the five districts (which | examine bel@kpws that assuming each has equal number of voters,
their shape and also their “movement” of geographical area from 2002 to 2011, is quite obviously skewed
or distorted, particularly when compared with 2002. There is no question that if one of the principal
neutral factors, compactness, had been considered, none of these districts would look the way they do. In
the future, population numbers must loasidered along with the neutral factors.
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1. Tenth District
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In the 2011 map, the Tenth Congressional isextends from Pike County at the far
eastern tip of Pennsylvaniaoag the Delaware River, upaalg the northern boundary counties
of Wayne, Susquehanna, Bradford and (most ad, and then south toeclude the counties of
Lycoming, Union, Snyder, Mifflin, Juniata, most Perry, a portion of Northampton County and
all of Sullivan County (which igntirely an “interior” county).

This is geographically a much longer exiensin terms of miles, than the 2002 Tenth
Congressional District. The 2002 map for the Tenth Congressional District also included a broad
swath of Northeastern PennsyiNa plus portions of Lyaming County and all of Union,
Snyder, Northumberland and Montour Countidswever, the 2011 map added almost all of
Tioga County, deleted Wyoming County and also ddtieee new counties the central part of
Pennsylvania: Mifflin, Juniata and most of Perry County. Thetlhast listed coures are very
far away from the eastern counties of Wayand Pike. For reference, Pennsylvania is
approximately 283 miles west-to-east at itsle@t point, and approximately 170 miles north-to-
south at its longest point. The dist now covers, from its point fdarést east (Kis#r) to its point
farthest west (Matamoras)p@roximately 180 miles “as the crdilies”; and approximately 120
miles from the northern boundary of Pennsgi@ain Tioga County (Brookfield) to the
southernmost tip of Perry County (Toboyne).

Geographical elements may be consideredadisl traditional redistricting criteria, but
the extensions of the Tentlo@gressional District in the 20Tthap cannot be explained by any
one, or any combination of, the titoinal factors. Obviously the virel shape of this district not
only suggests, but requires, a conclusion that the traditional redistddtieiga were ignored.

Comparing the 2011 map of the Tenth Distvidth other large geogphical districts in

Pennsylvania—including the Hiftand Ninth Congresmnal Districts—it isclear that large
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portions of rural Pennsylvania can be combined liogical congressional sliricts that generally
respect the traditional redistting criterion ofcompactness.

There appears to be no justification for failing to maintain compactness of the Tenth
Congressional District. The Tenth District, like alhet districts in Pennsylvania, needed to
increase its number of reeints by approximately 61,100. Nomeless, it deleted Wyoming
County entirely from the district (roughly 28,000sigents), and added counties as distant as
Juniata (roughly 24,000 residentStretching west while also receding from the south made the
district less compact on both frontghich makes little sense in lighf the fact that stretching
south (to include, for example, the entirety @ickawanna County rather than only half of it)
would increase—rather than decrease—cachmess, while respecting county lines.

Tenth Congressional Districét

County Approximate Geographic Proportion of County Contained Within:
2002 Map 2011 Map
Bradford 100% 100%
Juniata 0% 100%
Lackawanna 85% 65%
Lycoming 50% 100%
Mifflin 0% 100%
Monroe 0% 30%
Montour 100% 0%
Northumberland 100% 25%
Perry 0% 70%
Pike 100% 100%
Snyder 100% 100%
Sullivan 100% 100%
Susquehanna 100% 100%
Tioga 5% 90%
Union 100% 100%
Wayne 100% 100%

27 All charts in this section expressing percentagesbased on visual approximations. They are not
intended to portray exact percentages of geographic coverage, nor are they intended to portray
percentages based on population data.
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2. Eleventh District
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Under similar scrutiny, the EVenth Congressional District also fails. Comparing the
district from the 2002 to the 2011 maps, the défees are obvious. The priéleventh District
was very compact and geographically sensibkgause it included the entirety of Monroe,
Carbon, and Columbia Counties, most of LmeeCounty, and a small portion of Lackawanna
County.

The Eleventh District in the 2011 map nowesthes north to include Wyoming County
and southwest to include all of NorthumbadaCounty, most of Dolgn County, a portion of
Perry County and most of Cumberland County.

This redistricting is also without resgt for any of the traditional criteria.

The mileage distance from the southersmtmwn (Southampton Township) to the
northernmost town (Nicholson) is approxielg 140 miles, “as the crow flies.”

| again mention the mileage factors becaoséhe obvious difficulty of any particular
congressperson providing effective coverage senvice over such a broad geographical area
that is fractured in its formation—and the fablt drawing a much more compact district
appears feasible.

The 2011 map for this district is totally diféat from the 2002 map, in which it was very
compact. The 2011 map adds portions of coursiesfar away as Perry (a county with a
population of roughly 46,000) while removinglhaf Carbon County (roughly 65,000). Again,
stretching southwest to become less compact sneken less sense when one considers that the
county simultaneously receded from the south. Bigbisions defy principles of compactness
and continuity, as the distribtceded from Carbon County onstsuthern edge (thereby splitting
it) while also adding portions of (and teey splitting) Perry, Cumberland, Dauphin, and

Northumberland Counties.
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Eleventh Congressional District

County Approximate Geographic Proportion of County Contained Within:
2002 Map 2011 Map
Carbon 100% 50%
Columbia 100% 100%
Cumberland 0% 85%
Dauphin 0% 65%
Lackawanna 15% 0%
Luzerne 85% 90%
Monroe 100% 0%
Montour 0% 100%
Northumberland 0% 65%
Perry 0% 30%
Wyoming 0% 100%
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3. Fifteenth Disrict
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The newly constructed Fifteenth Congressiddastrict now containsouthern portions
of Northampton County, touching the Delaware Rias well as the entirety of Lehigh County,
only the northern third of Berks County, artpaf Lebanon County and a small portion of
Dolphin County. There is nothing similar to therfeer Fifteenth District which covered all of
Northampton and Lehigh Countiaad a very small portion of dhtgomery and Berks Counties.
The northeast (Wind Gap) to southwest (Lomderry Township) stretch of approximately 90
miles in the 2011 map is impobk to justify by reference tany traditional criteria.

As with the Tenth and Eleventh Districtee Fifteenth was “stretched” westward in the
2011 map. However, unlike the other two detsj the Fifteenth Birict was stretched
substantially more “thin.” It receded from thast while expanding west, which shifts the entire
district westward, splits Northampton Coyrfapproximately 297,000 people), and splits far-
away counties such as Dauphin (approximyag68,000 people) and Lebanon (approximately

134,000 people), thus upsetting tkenciples of continuity ad respect for county boundaries

without any justification.

Fifteenth Congressional District

County Approximate Geographic Proportion of County Contained Within:
2002 Map 2011 Map
Berks 4% 35%
Dauphin 0% 25%
Lebanon 0% 66%
Lehigh 98% 100%
Montgomery 10% 0%
Northampton 100% 50%
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4. Sixth District

2002 Map
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The Sixth Congressional District also shoavsery unusual shape that is not compact,
stretching to includéarge northern portions of Chesteounty and Montgomery County, a very
small portion of Berks County, and a small southmrion of Lebanon Count It also violates
traditional redistricting criteria.

Notably, the Sixth District's new enlargementthe west defies logic, as it extends to
include only the middle of Berks Countyndh then continues deep into Lebanon County
(population of approximately 134,000). Although #ieape of the Sixth Birict in the 2002 map
is equally dubious, the 2011 Sixthdiict failed to maintain mucbontinuity with that map and
cannot be justified as simply maintaining thensacounties. Most of the townships formerly
included in the Sixth Districtin the 2002 map) from both Bexland Montgomery Counties are
no longer included, whereas many townships in @i¢hose Counties were newly added. This
makes little sense as a matter of continuity.

Then there is the obvious non-compactness of the district, which snakes north from its
core in Chester County through part of Montgoym then Berks, then Lebanon Counties, at a
width of roughly two townships throughout.

However, the most obvious strangeness to theesbifhe Sixth Districts the fact that it
nearly “encircles” the city oReading (approximately 88,000 pespWithout incuiding it. When
one considers the fact that the entirety of Repdould have been incorporated into the Sixth
District—rather than having it expand to piog far more than 88,000 people in western Berks
and eastern Lebanon Coustieit becomes readily apgant that the district was not drawn in a

manner that respects traditional redistricting principles.
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Sixth Congressional District

County Approximate Geographic Propottion of County Contained
Within:
2002 Map 2011 Map
Berks 33% 33%
Chester 50% 33%
Lebanon 0% 33%
Lehigh 2% 0%
Montgomery 20% 25%
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5. SeventhDistrict
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The Seventh Congressionalsbict presents the most umiaé shape in Pennsylvania (and
perhaps in the United States) which cannotXagned by any traditiondactors. The Seventh
District covers portions of Bhtgomery, Delaware, Chester, lcaster and Berks Counties. The
most unusual feature of this, aside from the shimedf, is that it has “land-bridge” between
two very divergent sections, where it is appmately 170 meters wide (only as wide as
necessary to include a steakhetisere, named Creed’s).

There are other portions of the Seventh riisthat are highly unusual as well, which
cannot be justified by reference tmaditional redistricting créria. For example, all of the
northwestern and southeastern townships in €h&ounty are included in the Seventh District,
yet the center of Chester Coungynot included, such that ausker of four townships (West
Marlborough, East Marlborougttast Fallowfield, and Valleyjn Chester County (in the
Sixteenth District) areffectively surrounded by éhSeventh District.

Also inexplicably, the 2011 map’s Seventrsiict extends into the Lancaster County’s
eastern townships of Colerain, Sadsbury, Bart, Paradise, Salisbury, Leacock (combined
population: approximately 31,000) raththan, at the very leashcorporatingthe “engulfed”
four townships discussed above (doned population: approximately 22,000).

Seventh Congressional District

County Approximate Geographic Proportion of County Contained Within:
2002 Map 2011 Map
Berks 0% 20%
Chester 10% 33%
Delaware 90% 80%
Lancaster 0% 15%
Montgomery 10% 20%
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6. Other Districts

As visual review moves westward, there are very few adverse inferences that can be
drawn from the 2011 map as compared to the 20Q2imeerms of the vi@nt departures in the
traditional criteria that are described above. tla 2002 map there were several instances of
nontraditional configurations, particularly in thigvelfth and Thirteenth Congressional Districts,
such that those districts ithe 2011 map may be explained tsference to the traditional
redistricting principé of continuity.)

None of the discussion abogencerns politics. | have ntdaken into account any of the
testimony about motivation, intent or purpose| am primarily comparing the 2011 map to the
2002 map for the above five districts, concludihgt the 2011 map for éise counties is a total
departure from traditional criteria. | give someigid to the absence ofdltusual process. This
raises in my mind a serious inference requiring@gplanation, based on tiddnal criteria, from
the defendants. In this case,satisfactory explanation ever came.

Although trial was often focused on allegpdrtisan politics, inreaching the above
conclusions, | have not taken into accountany way, shape, or fornmany of the testimony
about politics as pervaded the trial.

As | have noted elsewhere in this menmol@m, judges have failed to reach a consensus
about using partisan political imria. A visual approach completely avoids wading into the
waters of this disjointeflirisprudential quagmire based on political participation.

D. Absence of Process

The parties presented witnesses who discliseedetail, the process by which the 2011
Plan passed through the Pennsylvania Senateselitnesses were: Senators Leach, Vitali, and
Dinniman; and Eric Arneson and William Schallemheir testimony wa largely undisputed.

See also Joint Stipulated Facts, ECF 150.
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On September 14, 2011, redistrictingyitgation—with printer number 1520—was
submitted to the State Government Committed. TP Ex. 5) Number 1520 was a “shell bill”
at that time, meaning that it was a placeholMé&hout any description. (Leach Dep. 108:7-
109:14) Given the timeframe for redisting—required by the end of 2011—the State
Government Committee voted unanimously to altbes bill to proceed(N.T. 12/6/17, AM, 21)

This was largely “procedural,” as the bill comtd no substance whatsoever at that time, aside
from listing the congressional districts numerigall(ld.) In fact, prior to December 13, 2011,
when details of the 2011 Plan were releasedige lportion of the Senate was excluded entirely
from the redistricting process. (Leach Dep. 19:22-20:14)

Then, on the morning of December 14, 2011, a near-final version of the map was
introduced as printer number 1862. (Pl. Tr. Ex. 6) The State Government Committee voted on
number 1862 on the same day that it was thtoed, with several members of the committee
expressing their opposition and voting against it. (N.T. 12/6/17, AM, 22:18-23) Nonetheless,
the bill was “voted out of” the State Govarant Committee to the Appropriations Committee,
where it was further amended to become printer number 1869, all on the same day. (ld. at 22:25-
23:4) Also on the same dait, was voted out of the Approptions Committee, after the
Appropriations Committee suspended a Senateregjeiring six hours between the proposal of a
bill and its final vote. (1d23:15-18) Again, that same day, December 14, 2011, the Senate
approved the bill with a 26-24 vote tally, despite ojitpms on the floor of the Senate in the form
of speeches and votes. (Leach Dep. 32:18-33:IBe Senate suspended the rule requiring
sessions to end at 11 p.m. in order to contiteelgating the bill that ght. (N.T. 12/6/17, AM,

25:4-7)
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The two committees that voted on the biktre unable to holdng hearings, given the
timeframe, and the suspension of various rimésnded to slow the process meant there was
sparse opportunity for publind legislative debate abotlie 2011 map. (N.T. 12/6/17, AM,
30:7-15)

Although little testimony was presented wihspect to the passagéthe 2011 Plan in
the Pennsylvania House of Representatives, thepasged the House six ddgter. (Pl. Tr. Ex.

12) Two days after that, Governor Corbett sthiee 2011 map into law. (Joint Stipulated
Facts, ECF 150 1 14)

| conclude the unusual process is additiomégdence, non-partisan in nature, which

supports my conclusion of an unconstitutional gerrymander.

XV. Declaratory Judgment and Remedy

The Declaratory Judgment Act grants fedetiakrict courts jurisdiction “to declare the
rights and other legal relations afy interested party seekingchua declaration.” 28 U.S.C. §
2201(a). The Act is somewhat unique, howeverthat district courtshave discretion over
whether or not to exercise thatisdiction. _Id. (providing tha& court “may” declare such rights

and legal relationships); Brillhart v. Eess Ins. Co. of America, 316 U.S. 491, 494

(1942); Wilton _v. Seven Falls o 515 U.S. 277, 287-88 (1995) (“In

the declaratory judgment context, the normal @ple that federal courts should adjudicate
claims within their jurisdiction yields to considerations of practicality and wise judicial

administration.”); State Auto. Ins. Co¥. Summy, 234 F.3d 131, 133 (3d Cir. 2000) (“The

[Supreme] Court [in Brillhartjemphasized that the jurisdiction conferred by the Act was
discretionary, and district countgere under no compulsion to exeesit.” (citation omitted)).
If Plaintiffs are entitled to relief, th€ourt should require Executive and Legislative

Defendants to coordinate in reghing the redistricting map.

142



XVI. Conclusion

The extensive factual review above requiresaogclusion that Plaintiffs have prevailed
in proving the Legislative Defendts violated the Elections Clause. | summarize the reasons
briefly as follows:

1. Supreme Court decisions have referenaat | term “neutral” or “traditional”
factors in redistricting. In the absence afy Supreme Court precedent under the Elections
Clause, for any gerrymanderffigase, | have adopted these factors, as detailed in the testimony,
as the appropriate standard.

2. Plaintiffs’ evidence, principally the 2011 maand the absence v$ual legislative
process, proves these standards werkated as tdive districts.

3. The Legislative Defendants produced no tkedevidence of any explanation.
Plaintiffs’ evidence has not been contradicted.

4. The facts require a conclosi that Plaintiffs have introduced clear and convincing
evidence that they are entitled to relief.

Plaintiffs themselves describeding alienated from the politicatocess. Alienation as a
human condition is as old as human existence jsglfeflected in the biblical Garden of Ed&n.

The concept of alienation is also exemplifiedit@rature and opera. In the Trial, Kafka’'s
Joseph K wanders through an abstract courthausshle to learn the charges against him, or
how he can defend against them; alienatioransimportant theme in Verdi's Don Carlo.

Betrothed to a French princess, Don Carlo watdtedplessly as his father, King Phillip of Spain,

% 0n March 26, 1812, thRoston Gazette originally coined the word “gerrymander” (originally written “Gerry-
mander”). The word itself was intended to reflect tteddimander-like” shape of a state senate election district
redrawn in Massachusetts as part of a map intended to benefit Governor Elbridge Gerry’'s own @emocrati
Republican Party.

29 See Stephen Greenblatt, The Rise and Fall of Adahftae (2017), which tracesetBiblical account of the

Garden of Eden into modern times through the Christian theologian, Augustine, the English poet, John Milton, and
Charles Darwin.
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takes the princess as his queen. EventuakyKihg turns on his son and condemns Don Carlo
to death, with the approvaf the Grand Inquisitor.

With less drama, but similarly, the themeatienation runs through the testimony of the
Plaintiffs. Their malady is eleatal alienation. They are registered to vote, and they do vote, but
they feel, with justificationthat their vote does not count.

Electoral alienation is accentuated by gerrymandering. Voter turnout for mid-term
Congressional elections Rennsylvania is very lo#. In my opinion, gerrymandering will only
cause voter turnout toedline even further. This is a majoublic policy issue, which | believe
supports both the justiciability of the case, al a®deciding this casedm the viewpoint of the
voter, not counting winners or losersdarequires that the 2011 map be redratvn.

For these reasons, | respectfully dissent.

[/s/ Michael M. Baylson

MICHAEL M. BAYLSON
United StatesDistrict Court Judge

%9 Last Four Congressional Midterm Elections

Year Votes Cast | Voting Age Population | Voter Turnout %
2014 3,323,533 9,964,367 33%
2010 3,956,401 9,798,250 40%
2006 4,011,205 9,650,724 42%
2002 3,309,075 9,487,003 35%

Source: www.electionreturns.pa.gov

%1 Yesterday, a three-judge court in the Middle Distridlofth Carolina ordered the stdegislature to enact a new
redistricting plan, finding that the current district map violated the Equal ProtectioreCRiss Amendment, and

the Elections Clause. Common Cause v. Rucho, No. 16—-CV-1026 (M.D.N.C. Jan. 9, 2018), and reiterated its earlier
ruling that partisan gerrymandering claims are justiciable._See id. at 45; Common Cause V24RUEh&upp. 3d

376, 387 (M.D.N.C. 2017). Inits Elections Clause analysis, the court noted that the Framers saw the Elections
Clause as a grant of procedural power to regulaterttee filace and manner of congressional elections, and that the
debate over the scope of states’ authority under the Qlafliseted a conviction thattie Elections Clause should

not empower legislative bodies—be they state or federal—to impose election regulations that wowld fav

disfavor a particular group of candidates or voters.” Id. at 179-80. The court concluickbe tkorth Carolina

district map violated the Electionsdtise for three reasons: “(1) the&lons Clause did not empower State
legislatures to disfavor the interests of supporters of a particular candidate or panyig dengressional

districts; (2) the Plan’s pro-Republican bias violat#eer constitutional provisions, including the First Amendment,
the Equal Protection Clause, and Article |, section 2; anth€3Plan represents an impermissible effort to ‘dictate
electoral outcomes’ and ‘disfavor a s$aof candidates.” Id. at 178.
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