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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA CIVIL ACTION
DEPARTMENT OF EDUCATION :

Plaintiff,
No. 17-4433
V.

D.E. individually and on behalf of A.H.D.
and A.D.,

Defendant

DARLINE E., individually and on behalf of
Az.D. and Am.D.,

Plaintiff,
V.

PEDRO RIVERAn his official capacity as
Secretary of Education for the
Commonwealth of Pennsylvania Department
of Education, an€OMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT OF
EDUCATION,

Defendants

MEMORANDUM

ROBERT F. KELLY, Sr. J. APRIL 5, 2019

This consolidatediction stems froma Pennsylvania hearing officeorderinstructing
Plaintiff Commonwealth of Pennsylvania Department of Education (“PDE”) taorgise two
educational trust funds and resolve an unpaid private school tuition reconciliation that Young

Scholars Kenderton ChartShool (“Kenderton Chartér allegedlyowed to the Y.A.L.E.
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School (“Y.A.L.E.”).! PDEs only remaining claim in this casedgpinst Defendant D.E.
(“Parent”)under the Individuals with Disabilities in Education Act (“IDEA”), 20 U.S.C. 88 1400
et seq.which seeks reversal of theffice of Dispute Resolutio(fODR”) hearing officer’s
orders requiring PDE to reimburse the educational trust accounts and pay dine tuiti
reconciliation Parent also has a claim seeking attorney’s fees, litigation costsnhomdement
of the hearing officer’s decision

Presently before the Court dP®E’s Motion for Summary Judgment against D.E.,
Individually and on behalf of A.H.D. and A.D., and Parent’s Motion for Judgment on the
Administrative Record For the reasons detailed below, PDE’s motion is deniefPareht’s
motion is granted to the extent it can be construed consistent with an appropriateatdibf
the hearing officer’s order

l. BACKGROUND

Parentis the mother of A.H.D. and A.D. (celttively, “Students”), who are eligible for
special education and related servigederthe IDEA. (Pl.’'s Mem. Lawin Supp. Mot. Summ. J.
2; Def.’sResp. in @p’n Mot. Summ. J2-3.) Initially, both 8idents attended elementary
school in the School Distt of Philadelphia (the District”). (Def.’s Resp. in Opp’'n Mot.

Summ. J3.) The District was their Local Education Agency (“LEA”) utiié simmerof 2013,

1 On November 3, 201 Defendant D.E(“Parent”)filed an action styled aarline E., individually and on behalf
of Az.D. and Am.D. v. Pedro Rivera hiis official capacity as Secretary of Education for the Commonwealth of
Pennsylvania Department of Education, and Commonwealth of Pennsylvania, Departnuertatfof Civil

Action No. 174966, which was assigned to the Honorable Petrese B. Tuckent'®&emplaint in that action
sought attorney’s fees, litigation costs, and enforcement of thmpedficer's award of tuition reimbursement and
payment of tuition. By Order dated February 28, 281&}Chief Judge Lawrence F. Stengel transferred| Civi
Action 17-4966 to the undersigned and consolidated the actions under Civil Actidh3B7 SeeDoc. No. 13.)

2 After briefing commenced concerning these motions, PDE and Y.A&a€hed a settlement agreement,
discussed in detail below. Thus, pursuant to Federal Rule of Civil Precéti{b), Y.A.L.E. was dismissed with
prejudice from this case. (Doc. No. 40.)



when it converted the Students’ elementary school into a charter school, with Kendexttar C
assuming responsibility for its operationgd. gt 3—4.)

Both Students were thamrolled at Kenderton Charttroughout the 2013-14, 2014—
15, and 2015-16 school years. (Pl.’'s Mem. Law in Supp. Mot. Summ.Hdo®:¢ver, n July
2014, Parent filed two due process complaivitt ODR on behalf of Students, seeking an order
requiring Kenderton Charter to place the Students at a private school and providéeach w
compensatory educationld() In December 2014, administrative decisions (“2014 Decisions”)
were docketed that ordered Kenderton Charter to place Students at a privatéoscheol
remainder of the 2014-15 school year, pay their private tuitionestatllish aompensatory
educatiorfund. (d.; Def.’s Resp. in Opp’n Mot. Summ. J.)4Kenderton Chartezomplied with
the decisions and placed Students at Y.A.L.E. (Pl.’'s Mem. Law in Supp. Mot. Summ. J. 2-3.)
In addition, it created two education trust funds with the Advocacy Alliance Educatioh F
Trust to satisfy Studentsompensatory education award¢Def.’s Resp. in Opp’n Mot. Summ.
J.5)

Kenderton Charter paid Y.A.L.E. tuition invoices for the education services provided to
Students during the 2014-15 school year, and it maintained Students’ placement at YoA.L.E. f
the 2015-16 school year. (Pl.’'s Mem. Law in Supp. Mot. Summ. J. 8+&eptember 2015,

Y.A.L.E. and Kenderton Charter executed contracts providing that Kendehnimerpay

3 Pendent placement and compensatory education funds are common remedies purblic school fails to provide

a free appropriate public education (“FAPEBendent placement provisions allow students to remain in schools or
programs that provide an appriate education, regardless of any financial constraints of the p&eatSusquenita
Sch. Dist. v. Raelee S. by and through Heidd& F.3d 78, 8482 (3d Cir. 1996) (finding pendent placement is a

vital part of the IDEA and impacts “virtually evecgse” involving an administrative challenge). Likewise, a
compensatory education fund‘@sremedy to compensate [] for rights the district already deniedrfen C.v. Sch.

Dist. of Phila, 612 F.3d 712, 71@8d Cir. 2010)quotingLester H. vGilhoal, 916 F.2d65 872 (3d Cir. 1990)). A
compensatory education fundtisbe used téplace disabled children in the same position they would have
occupied but for the school district’s violation of IDEAI. at 718 (citing Reid v. Dist. of Columbjat0L F.3d 516,

518 (D.C. Cir. 2005)).



monthly tuition invoices to Y.A.L.E. for the education services during the 2015-16 sclanol ye
(Id. at 3) KendertorCharterpaid Y.A.L.E. all of the monthly tuition invoices associated with
A.H.D.’s education, except for the combined amount of $8,872.50 owed for the months of May
and June 2016.1d.) Similarly, KendertorCharterfailed to paymonthly tuition invoices

associated with A.D.’s education for April, May, and June 2€i6ling$16,134.80, as well as a
2015-16 tuition reconciliation that totaled $4,386.00. 4t 5) KendertonCharterclosed at the

end of the 2015-16 school year and abandoned its chddeat 4)

Following Kenderton Charter’s closure, Students were enrolled back in thietDidt.)
The District continued Studenpéacementat Y.A.L.E., and there was no disruption of their
education throughouat leastthe 2016—17 school yearD€f.’s Resp. in Opp’n Mot. Summ. J.
6.) Beginning in July 2016, the District was responsible for satisfying Studettitsn invoices
from Y.A.L.E. (d.)

In September 2016, Parent’s counsel informed PDE of the unsatisfied monthly invoices
associated with Students’ 2015-16 school year at Y.A.L.E. and asked PDE to fulfillitéende
Charter’sobligation to pay the tuition. (Pl.’'s Mem. Law in Supp. Mot. Summ. JPDIE
informed Parent, in October 2016Bat it would not pay the tuition billsendertonCharterowed
to Y.A.L.E, stating that payment of the bilsasan issue between KendertGharterand
Y.A.L.E. (Id.) Sometime after, Parentt®unsel provided Y.A.L.E. with information for
contacting and obtaining the tuition payments from Students’ trust accobetfs's Resp. in
Opp’n Mot. Summ. J. 7.) In January 2017, following receipt of Parent’s counsel’s infommat
Y.A.L.E. contacted Students’ trusts and requested payment of the unpaid tuition. @ph)s M

Law in Supp. Mot. Summ. J. 4.) The following month, Y.A.L.E. contacted Parent and asked her



to authorize the trusts to pay the tuition invoicdd.) (Parent then authorized the trusts to pay
Y.A.L.E. for the unpaid tuition. I4. at 4-5.)

On February 16, 2017, Parent filed two due process complatht© DR on behalf of
A.D. and A.H.D.against PDE and Kendert@harter (Def.’s Resp. in Opp’n Mot. Summ. J.)7.
The due process complaints sought reimbursemeunitimh that Parent allegedly paftbm
Students’ compensatory education trusts to Y.A.L.E. in satisfaction of the mantiay t
invoices. [d.at8.) On February 17, 2017, PDE asked Parent’s counsel to provide copies of the
receipts showing Parent paid the tuition owed to Y.A.L.E. and confirmed that: (1utlents
received the private school services; (2) Kenderton Charter was invoiced foititire
payments, not Parent; (3) Kenderton Chaidéed to make the tuition payments; (4) it was
Y.A.L.E. that was a creditor seeking payments from PDE; and (5) Parent hadgatioblto
make tition payments. (Pl.’s Mem. Law in Supp. Mot. Summ. J.PDE furtherrequested
confirmation that Parent paid Y.A.L.E. for the educatserviceand sought copies of the
payment receipts.ld.) By check dated February 23, 2017, the trusts paid $8,872.50 from
A.H.D.’'s compensatory educatidrustand $16,134.80 from A.D.’s compensatory education
trust (Id.; Def.’sResp. in Opp’n Mot. Summ. J. 9.)

PDE and Parent submitted the due process matters to the hearing officercisioa aa
stipulations of fact without the need for a hearing. (Pl.’s Mem. Law in Supp. Mot. Suurbth
On July 6, 2017, the hearing officer issued two decisions (“2017 Decisrahating to
Students’ due process matters, findihgt Students did not receive the “free” education to which
they were entitle@nd ordering PDE to pay the monthly invoices associated with Students’
edwcation services, as well as the tuition reconciliation payment associatedl. Witk

education. Ifl.) The hearing officer made findings of fact, which includetér alia, that the



Students did not receive “a free public education” at no cost, thaegheated attempts by
[Y.A.L.E.] to collect the [Kenderton Charter] dedreates a reasonable inference that [Y.A.L.E.]
would soon take action to obstruct [Students’] free education absent payment from|,[Pardnt
that“PDE must step in for [Kenderton Charter] . . . because [Kenderton Charter] istdeidnc
unable to corredhe FAPE denidl. (Def.’s Resp. in Opp’n Mot. Summ. J. Bx. A (“2017
Decisiong)).)*

On January 22, 2018, PDE filed an Amended Complaint in this @gainst Parent
under thdDEA andbrought state law claimegainst Y.A.L.E. for unjust enrichment and
indemnification. As it pertains to Parent, PDE seeks reversal of the hearogy'sffiecisions
requiringit to pay the monthly invoices and tuition reconciliati@n April 23, 2018, we
dismissed with prejudice PDE’s indemnification claim against Y.A.LE&eeDoc. No. 21.)
Presently, before the Cowute PDE’s Motion for Summary Judgment and Parent’s Motion for
Judgment on the Administrative Record. Importantiythie tine since these motions were filed,
Y.A.L.E. has reimbursed the Students’ trusts for the amount paid by Parent and vasl ribsol
tuition reconciliation invoice with PDE as part of a settlement agreeniBef.’'sResp. in
Opp’n Mot. Summ. J. 9, Ex. F (“Eail from Special Needs Trust’Ex. H (“Dec. 27, 2018
Email”).) Parenhow contends that this reimbursement satisfies the hearing officer’s arders
PDE'’s claims against Parent are now mo&eg generallpef.’s Reply in Supp. Mot. J. Admin.

R.)

4 This exhibit includes multiple documents, specifically the separatéomgi by the hearing officer for A.H.D. and
A.D.’s cases. Both documents repeat pagination, therefore, for thefsddety, all references heirewill be to the
Electronic Case Filing (ECF) pagination.



Il. LEGAL STANDARD

A. Summary Judgment

Fedeal Rule of Civil Procedure 56)atatestiat summary judgment is proper “if the
movant shows that there is no genuine dispute as to any material fact and the snentited
to judgment as a matter of ldwFed. R. Civ. P. 5@). The Court asks “whether the evidence
presents a sufficient disagreement to require submission to the jury or ehetbee party
must prevail as a matter of lawAnderson v. Liberty Lobby, Ine&77 U.S. 242, 251-52 (1986).
The moving party has the initial burden of informing the court of the basis for the motion and
identifying those portions of the record that demonstrate the absence of megdisputef
material fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986)A'fact is material if it could
affect the outcome of the suit after applying the substantive law. Furiispuae over a
material fact must be ‘genuine,’ i.e., the evidence must be such ‘that a reagonatdeld
return a verdict in favor of the non-moving partyCompton v. Nat'| League of Prof'| Baseball
Clubs 995 F. Supp. 554, 561 n.14 (E.D. Pa. 1998) (quadiingrty Lobby 477 U.S. at 255).

Summary judgment must be granted “against a party who fails to make a showing
sufficient to establish the existence of an element essential to thas a$g, and on which that
party will bear the burden of proof at trialCelotex 477 U.S. at 322. Once the moving party
has produced evidence in support of summary judgment, the non-moving party must go beyond
the allegations set forth in its pleadings and counter with evidence that prepecific facts
showing that there is a genuine issuetfiat.” See Big Apple BMW, Inc. v. BMW of N. Am.,
Inc., 974 F.2d 1358, 1362-63 (3d Cir. 1992). “More than a mere scintilla of evidence in its
favor’” must be presented by the non-moving party in order to overcome a summaryrjudgme

motion. Tziatzios v. Unite States164 F.R.D. 410, 411-12 (E.D. Pa. 1996). If the court



determines there are no genuthgputesof material fact, then summary judgment will be
granted.Celotex 477 U.S. at 322.

B. The IDEA

In an IDEA case, the Court must exercise a modifeedavo review, giving “due
weight” to the findings of the hearing officeBeeP.P. v. W. Chester Area Sch. Di&85 F.3d
727, 734 (3d Cir. 2009p.K. v. Abington Sch. DistNo. 08-4914, 2010 WL 1223598t *4
(E.D. Pa. Mar. 25, 2010) (quoting 20 U.S.C. 8§ 1415(i)(2)(C)) (“[T]he reviewing court of ‘any
action brought [under IDEA] (i) shall receive the records of the admimstnatoceedings; (ii)
shall hear additional evidence at the request of a party; and (iii) basiegiggod on the
preponderace of the evidence, shall grant such relief as the court determines apprdpriate.’
The Court must considéne hearing officer’'sindings to be “prima facie correct” and must
explain its reasons for declining to accept those findiggeS.H. v. State-Operated Sch. Dist.
336 F.3d 260, 271 (3d Cir. 2003). The Court nacsepthe credibilityof suchdeterminations
unless extrinsic evidence would justify a contrary conclus&more Reg’l High Sch. Bd. of
Educ. v. P.$.381 F.3d 194, 199 (3d Cir. 2004). However, the Court is not “bound by the
hearing officer’s conclusions of lawAbington Sch. Dist2010 WL 1223596at *4.

The Court “must use particularized discretion in its ruling so that it will consider
evidence relevant, noncumulative, and useful in determining whether Congraisisag been
reached for the child involved.Susan N. v. Wilson Sch. Djst0 F.3d 751, 760 (3d Cir. 1995).
However, courts may not “substitute their own notions of sound educational policy for those of
the school authorities which they reviewBd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v.

Rowley 458 U.S. 176, 206 (1982).



. DISCUSSION

Throughout this dispute, PDE has maintained that it has no obligation to Y.A.Ltlke, as
issue is a matter of contract law between Y.A.L.E. and Kenderton Chartes. MBim. Law in
Supp. Mot. Summ. J. 1-2.) PDE argues that the hearing officer erred in requirirtg PDE
reimburse Students for the Y.A.L.E. tuitiond.j PDE furthemarguesthat, even in the event that
Y.A.L.E. was unsuccessful in obtaining its due compensation from Kenderton Charter, the
charter school’s obligation would not shift to PDE or Parelat. af 11.) ContrarilyParent
maintains that the hearing officer wamrect, but now argues that sin¢é\.L.E. has
reimbursed the Students’ trust account, the issue is m8ee denerallipef.’s Reply in Supp.
Mot. J. Admin. R.)

We agree with Paretitat the hearing officer correctly applitdte law to this case
however, we disagree that the issue is mat#spite the reimbursement from Y.A.L.E.

A. Purpose ofthe IDEA and PDE’s Responsibilities to Students

ThelDEA is intended to “promote the education of handicapped children, and was
passed in response to Congress’ perception that a majority of handicapped ahitdesUnited
States ‘were either totally excluded from schools or [were] sitting idlggalar classrooms

awaiting the time when the were old enough to ‘drop olR8wley 458 U.Sat 179 (alteration

in original) (quoting H.R. Rep. No. 94-332, pt. 2 (1975)). The United States Court of Appeals

for the Third Circuit (“Third Circuit”) has held th#te “IDEA requires that states to receive
federal education funding make available a ited appropriate public education to all children
with disabilities residing within their bordersD.S. v. Bayonne Bd. of Edu602 F.3d 553, 556
(3d Cir. 2010) (citing 20 U.S.C. § 1412(a)(l9¢e also Ferren C. v. Sch. Dist. of Phill2

F.3d 712, 717 (3d Cir. 2010).



A “free appropriate public educatiors defined within the act as
special education and related services that: (A) have been provided
at public expense under public supervisiord afirection, and
without charge; (B) meet the standamfsthe State Educational
Agency; (C) include an appropriate preschool, elementary school,
or secondary school education in the State involved; and (D) are
provided in conformity with the individualized education program
required under section 14#.

Charlene R. v. Solomon Charter S@8 F. Supp. 3d 510, 512-13 (E.D. Pa. 2014).

IDEA “contemplates that such eduicet will be provided where possible in regular
public schools, with the child participating as much as possible in the same adwities
nonhandicapped children, but the Act also provides for placement in private sathoalidic
expensavhere this is not possibleSch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ.
of Mass, 471 U.S. 359, 369 (1985) (emphasis added) (citing 200U8S1412(5); 34 C.F.R.

88 300.132, 300.227, 300.307(b) (1984)he IDEA establisheshte state education agency
(“SEA") asa supervisory authority over the local education agéndyA”), butthatit is also
“responsible for administering funds, setting up policies and procedures to enalire loc
compliance with IDEA, and filling in for the LEA by providing services dietd students in
need where the LEA is either unable or unwilling to establish and maintain programs i
compliance with IDEA.” Gadsby by Gadshy. Grasmick 109 F.3d 940, 943 (4th Cir. 1997).

‘[ U]ltimately, it is the SEA’s responsibility to ensure that each child within its jutiedics
provided a free appropriate public educaf{leAPE]. Therefore, it seems clear that an SEA may
be held responsible if it fails to comply with its duty to assure that IDEA’danipse
requirements are implementedd. at 952;see also Pachl v. Seagretb3 F.3d 1064, 1070 (8th
Cir. 2006) (“The Fourth cuit has further indicated that the state agencies may be financially

responsible for the costs of private placement where the applicable loca) agesncot

providing a free and appropriate educatiorkiyelle v. New Castle Cty. Sch. Dj$i42 F.2d

10



687, 696 (3d Cir. 1981) (“Both a general, congressional perception of the state’s primary
responsibility to provide a publicly-supported education for all children and dispetnt to
centralize this responsibility underlie this explicit statutory deae.”).

Here, PDE does not challentie finding that Kenderton Charter failed to provide
Students a FAPE. Instead, PDE argues it is not responsible for the obligations rhade in t
contract between Kenderton Charter and Y.A.L.E., dd&etwderton Charter’s status as a charter
school. (Pl’'s Mem. Law Mot. Summ. J. 11 (“[Kenderton Charter’s] obligation to payntit
[Y.A.L.E.] was not somehow shifted to Parent or PDE.”).) PDE pravaeore detailed
argument in their Response in Opposition to Y.A.L.El&ion to Dismiss, arguing that the
“Charter School Law provides that ‘in no event shall . . . school entities or the Comnitbriveea

liable for any outstanding liabilities or obligas of the charter school.”” (Pl.’s Resp. in Opp’n
Mot. Dismiss 7 n.2 (quoting 24 Pa. Cons. Stat. § 17-1M292008)).)

However this is simply not true Kenderton Charter, as the Students’ LEA, was required
by the 2014 Decisions to ensure Students’ placement at Y.A.L.E. as part of its abligati
provide a FAPE. (2017 Decisions, ECF Nos. 3, 20.) By closing and relinquishing iex chart
that obligation shifted to PDE, the SE&eelejeune v. Khepera Charter ScB27 F. Supp. 3d
785, 798 (E.D. Pa. 2018)A] consensus has emerged ‘in this district that the SEA assumes
responsibility for a failed charter school’'s FAPE violationsCharlene R.63 F. Supp. 3d at
520 (“[U]nder the Act, the SEA bears ultimate responsibility for ensuringatidatd receives
the FAPE that he or she is duesge also R.J. v. Riverblo. 15-5735, 2016 WL 4366987, at *3

(E.D. Pa. Aug. 16, 2016) (holding SEA responsible for attorney’s fees incurredatinigg

child’s claim for denial of FAPE against a defunct charter schigél).

11



The fact that the Students’ LEA, at the time, was a charter school does not abd¥6lve P
of its responsibility. As this Court has previoustgted provisions preventing charter school
indebtedness or obligations flowing to the SEA “are in clear conflict with the csignal
intent behind SEA liability spelled out by the Third Circuiiruelle.” Charlene R.63 F. Supp.
3d at 520.“[C]harter £hools present a unique challenge under the IDEA. When public school
districts encountefinancial difficulties, they do not simply cease to exist, but rather merge or
consolidate. Charter schools, in contrast, can simply disappéeaat 521. “Under 34 C.F.R.

§ 300.209(c), public charter schools that are LEAs are to be held to the same staralards as
other LEAs.” Id.

The Supreme Court of the United States (“Supreme Court”) has held that reiméxtrse
for parents’ expenses, including tuition, is an appropriate relief untét¥e)(2). See
Burlington, 471 U.S. at 369 (holding IDEA’s grant of “appropriate” relief includes tuition
reimbursement’) Likewise, the Third Circuit has consistently held that when the “state fails to
provide a [FAPE], it must reimburse parents for resulting private school cask.V. Ramsey
Bd. of Educ.435 F.3d 384, 390 (3d Cir. 2006) (citimdR. v. Kingwood Twp. Bd. of Edu205
F.3d 572, 577 (3d Cir. 2000gee also Bayonné&02 F.3d at 557 (“When a state is unable to
provide a free and appropriate public education to a child but a private school can provide that
education, the state must reimburse the child’s parents for the private sched).cos

Therefore, the hearing officer’'s decision to require P®Eeimburse Parent for the
tuition owed by Kenderton Charter and resolve the outstanding tuition recooniliaibice

with Y.A.L.E. was correct.

12



B. PDE’s Reliance onOlivia B. is Misguided

Throughout its briefing, PDE relies heavily on a case decided by this Cdivié B. v.
Sankofa Acad. Charter S¢iNo. 14-867, 2014 WL 3797282 (E.D. Pa. Aug. 1, 2014) (Kelly, J.),
for the proposition that “a closed charter school’s failure to pay a studengsepsichool tuition
debt is not an actionable federal IDEA claim and is instead a contractual esseet the
charter school and private school that does not extend to PDE or Parent.” (Pl.’s&eim. L
Supp. Mot. Summ. J. 13BPDE went so faas to reference th@livia B. decision in its letter
informing Parenthatit would not pay the outstanding tuition owed by Kenderton Charter. (
at4.)

However, while the actors i@livia B. are indeed simildy-situatedto those in tls case,
the circumstances presented here are so distinct as toOteikeB. inapplicable. IOlivia B,
the paintiff’'s child suffered from learning disabilities that required specialized education support
and accommodationsSee Olivia B.2014 WL 3797282, at *2Thechild’s local school district
funded his education at a public charter sch&ale id. The charter school was tkhild’s LEA.

See id. The gaintiff filed a due process complaint alleging the charter school hadddlegieson
FAPE over the course of four yeaiSee id.

Importantly, after initiating the due process complalm, parties reached a settlement
agreementluring astatutorilyrequiredresolution session prior the scheduled hearing@DR.
See id.see als®?0 U.S.C. § 1415(f)(1)(B) (requiring preliminary meeting between parents and
LEA to attempt to resolve the complain®s part of this agreement, the charter school agreed to
fund plaintiff’'s placement at a private school that would be able to provide the cequire
specialized educatigrand theplaintiff “relinquished her claims” in exchange for the charter

school’s funding.SeeOlivia B., 2014 WL 3797282at*2—-3. However, less than a year later,

13



the charter school ceased making tuition payments to the private school on behalfaihttie pl
See id. Upon learning that the outstanding tuition totaled over $65,000, plaintiff filed, and was
granted, a motion for a temporary restraining order (“TRO”) mandatinghthahiarter school
“make all tuition pgments and comply with all other financial obligations necessary to preserve
[the plaintiff's] pendenspecial education placement at the [private schoddl.”The charter

school eventually closed and had its charter revokdatddpcal school district.See id. Shortly
thereatfter, the plaintiff amended the complaint to include claims against PCddifay fo

provide FAPE and seeking funding for the plaintiff's continued placement at theesolaiol.

See idat *4, 6.

However, on consideration @rossmotions for a TRO filed by the plaintiff and a motion
to dismiss filed by the defendants, this Court found that the plaintiff could not saistaim
under the IDEA.See idat *6-7. Instead, we found that the case wasdobin contract lawSee
id. at *10. Citing tathe Third Circuit, we held that “when a ‘settlement agreement was
voluntarily and willingly entered by the parties,’ the agreement constimtasding contract
between the parties and should have beeoresd as written.””ld. (quotingD.R. v. E.

Brunswick Bd. of Educ109 F.3d 896, 898 (3d Cir. 19973ge als®0 U.S.C. §
1415(fX1)(B)(iii) (“In the case that a resolution is reached to resolve the complaint at a
[preliminary meeting], the partieshall execute a legally binding agreement that is . . .
enforceable in any State court of competent jurisdiction or in the districtafdie United
States.”).“In such cases, the appropriate law to apply is state contract Bee’id(citing J.K.
v. Council Rock Sch. DisB33 F. Supp. 2d 436, 452 (E.D. Pa. 201499¢ also Robert v. Cobb
Cty. Sch. Dist.279 F. App’x 798, 801 (11th Cir. 2008) (“Plaintiffs prevailed only on a $sate-

breach of contract claim . . . . [P]laintiffs’ breach of setéa&t agreement claim did not require

14



any adjudication of plaintiffs’ rights under the IDEA.Bpwman v. Dist. of Columhi&lo. 05-
1933, 2006 WL 2221703 (D.D.C. Aug. 2, 2006) (“Althougk partiesunderlying dispute
[involving enforcement of a settlemeagreement] relates to and touches or{DEA], the
complaint, ultimately, is a simple breach of contract claBreach of contract claims are
governed by state law.”)

Looking again at the case at hatitkre is a clear distinction between the contagceed
to by Kenderton Charter and Y.A.L.E. and the settlement agreement realedairs.
Specifically, in reaching a settlement agreement, the part@bviila B. decided to forgo a
hearing before a hearing officer avaluntarily agreed that in exchange for the charter school
funding the student’s private school tuition, the parent would relinquish her claimstiiader
IDEA. See Olivia B.2014 WL 3797282, at *3. Thus, the impetus of the charter school’s
liability to pay the private school tuition stemmed from thotuntarysettlement agreemeand,
as we explained in our opinion, the charter school’s failure teaiajuition was a direct breach
of its obligations to the parent made iatthgreementSee idat*10 (finding the only injury
“arises from [the defendant’s] failure to adhere to its obligations memoriatizbd [s]ettlement
[a]lgreement”). We stated further thaaccording to the statute itsdlie case did not implicate
the IDEAand wasinstead a matter of contract lawSee id. The only injurywas to the private
school,as a thirdparty beneficiary to the settlement agreethbowever, becausé had not
initiated ary actionfor relief, the plaintiff could not do so on its beha8ee id.

However, tere as PDE has repeatedly stated, the contract at issue was made between
Kenderton Charter and Y.A.L.E. and entered into “[p]Jursuant to the hearing offasiods”
provided during the 2014 Decisions. (Pl.’s Mem. Law in Supp. Mot. Summ. J. 2, 5, 10, 12.)

Therefore, tiis clearthat the obligation to pay Students’ tuition originated from the 2014
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Decisions, not a settlement agreemwetiveen Kenderton Charter and PareBee(idat 2;2017
Decisions ECF Nos.3, 2Q) By breachinghe contract with Y.A.LE., Kenderton Charter was
not just in violation of the contract, but also the 2014 Decisions. Contr@iywia B., the
injuries in this casare not justhe monetary value of the tuition, but aéstailure to comply
with the 2014 DecisionsSee D.Ev. Cent Dauphin Sch. Dist.765 F.3d 260, 273 (3d Cir. 2014)
(finding LEA’s refusal to set up compensatory fund was in violation of hearingo#fiorde}.
The Third Circuit has held that “parties who prevail at the administrative levedrdut
laterfaced with a noncompliant [LEA], . . . are ‘aggrieved’ for purposes of the IDEA aiyd m
properly pursue such claims in courSee idat 278 see also NieveBlarquez v. Puerto Rigo
353 F.3d 108, 116 (1st Cir. 2003) (concluding that a disabled student and his parents qualified as
“parties aggrieved” under the IDEA, even though they prevailed at their adiraiivie hearing,
where the school district neither appealed nor complied with its continuing obligatidesthe
administrative order)ida D. v. Rvera, No. 17-5272, 2018 WL 6046456, at *9 (E.D. Pa. Nov.
19, 2018)Lejeune 327 F. Supp. 3dt 790-91, 79395 (finding “[a] claim to enforce the
[h]earing [o]fficer’'s decision necessarily forms ‘part of the same case trogersy’ as a claim
to enforce” postiearing agreemeuesigned to implement decisiorip reaching this
conclsion, the Third Circuibeldthat “[t]he [IDEA] provides that ‘any party aggrieved by the
findings and decision’ of a local hearing officer may appeal to the statatemhat agency. A
hearing decision that is not appealed is fin&.E., 765 F.3d at 276 (quotirgobinson v.
Pinderhughes801 F.2d 1270, 1272 (4th Cir. 1987))herefore,"Congress could not have
intended to leave plaintiffs without an IDEA statutory remedy when they edidedore the

hearing officer and the school system does not appeal the administrativerdeatssimpy fails
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to fulfill a continuing obligatiorio provide services.1d. at 277 (quotindNievesMarquez 353
F.3d at 116).
Kenderton Charter did not appeadd actively began compliance witie 2014
Decisions requiring it to establish compensatory education trusts and place Students’ at
Y.A.L.E. However, by failing to continue to pay the Students’ tuition at Y.A.L.E., Kenderton
Charterwas no longer in compliance and Parent is entitled to bring an IDEA claim in thisCourt.
See idat 277-78. Te breach focontractoy Kenderton Charter of the tuition agreement with
Y.A.L.E. was nota breach o# statutorilydefinedsettlement agreemergached during the
course of a due process proceedaminOlivia B. Instead, it isa violation of the 2014 hearing
officer’s decisios andan actionable claim under the IDEA.
For these reason®livia B. is inapplicable to this casand we are not persuaded by
PDE’s arguments based on its analysis.
C. Required Modifications of the 2017 Decisions
1. Y.A.L.E.’s Reimbursement does not Render the 2017 Decisions Moot
We now turn to the appropriate remadyhis case. According to the 2017 Decisions,
the hearing officer found that:
Using compensatory funds to satisfy the LEA's and SEA’s

preexisting duties is comtry to the makavhole philosophy
announced is.L.v. Ligonier Valley Sch. Dist. Autt802 F3d 601,

5 The Third Circuit inD.E. devotes significant analysis in its opinion to the question of whethaewgditing party”
must exhaust all administrative remedies before pursuing enforcefreheaing officer’s decision irfederal
court. D.E., 765 F.3d at 27&7. The Third Circuit found that requiring another administrativegeding would
incentivize losing LEAs to “drag out the administrative process, mea@dministrative orders, not toreounce
their intentions to refuse to comply with those orders, and geneadltp siomply.” Id. at 277 (quotindNieves
Marquez 353 F.3d at 116). Therefore, the Third Circuit concluded that a swrgeaministrative hearing is not
requiredfor a prevailing party to enforce the hearing officer’'s decisi®ee idat 278.

Here, Parent did commence a subsequent administrative hearing, the 20iohBetissue now. We take
care to note that the 2017 Decisions essentially enforce the 2014 De@hieiisagainst PDE instead of the now
defunct Kenderton Charter. Though this administrative proceedingatasquired, we believe that the Third
Circuit’s analysis irD.E. applies equally to IDEA claims seeking enforcement of a hearing officecisich
through an administrative proceeding or in the district court.

17



614 (3d Cir. 2015). Using compensatory education funds, as
stipulated [by the parties], essentially negates the Student[s’] right
to reach the path to significant learning and meaningful benefit.
[Furthermore], from a contract perspective, PDE would be unjustly
enriched, if the Trust and [Y.A.L.E.] are not reimbursed. . . . As the
case law stands today, PDE as the SEA is the responsible public
agency. Therefore, reimbursing the trugpand [Y.A.L.E.] for
FAPE related costs here is not a novel remedy. Accordingly, PDE
is directed to pafthe trustee of A.H.D.’s trushe sum o0f8,872.50
andthe trustee for A.D.’s trust the sum of $16,134.98DE is also
directed[to] pay [Y.A.L.E.] the sum of $4,386.00.

(2017 Decisions, ECF Nos. 17, 34.)

While we agree with the decision of the hearing officer, it is no longer applicatiie
facts as they now stand in this case. Y.A.L.E. has reimbursed the Student$otrtstsamount
paid by Parent as a condition of dismissal from this qitnail from Special Needs Trustys
the trusts have now been made whole, Parent has theltélde case be deemed moot. (Def.’s
Reply in Supp. Mot. J. Admin. R. (citingGov't of V.I. v. Ferrer 275 F.2d 497, 500 (3d Cir.
1960)).) Specifically, Parent argues that the hearing officer’s order hasabséiedand that
PDE no longer needs to overturn the 2017 Decisidis) (

PDE argueshatthe case isot moot. PDE asserts that, despite payment by a third party,
the hearing officer’s order requiring it to reimburse the trusts remaintb@tCourt reverses.

(Pl.’s Reply in Supp. Mot. Summ. J. 1.) Furthermore, PDE claims that the admestrat

decison is based on an error of law and will remain unresolved, and wileatite Parent to

8 As both A.H.D and A.D.’s cases are almost identical, the hearing offipeated most of his findings verbatim
throughout both of his opinions, including this quoted paragraph in whigsies his relief determination.
(Compare2017 Decisions, ECF No. 1®jth id. at ECF No. 34.) For the sake of clarity, both paragraphs are
combined. However, the hearing officer inadvertently transposed theaakd to A.D.’s trust to that of A H.B.
trust. The amount owed to A.H.D.’s trust should have read $8@7&5eflected above. This is verified by the
hearing officer’s own findings on ECF No. 9, para. 28 (“The May 2016 and Jufar@ices total $8,872.50.”),
ECF No. 10, para. 41 (“PDE obtained a copy of a check dated February 23, 2017 in thecii$8;872.50, from
Advocacy Alliance Education Fund Trust . . . payable to [Y.A.L.E.]."), as well as PDE’s Statement of
Undisputed Facts, (Pl.’s Mem. Law in Supp. Mot. Summ J., B¥Y 2547), and Parent’s Response in Opposition
to PDE’s Motion for Summary Judgment, (DeResp. in @p’n Mot. Summ. J. 7 n.5).
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attorney’s fees and costs as a “prevailing partid’ gt 1-2.) Weagreethat Y.A.L.E.’s
reimbursement of the trusts does not make this case moot; howevegeBExdtis argument
again restsiponthe hearing officer’s disregard @livia B., we reach our conclusion on different
grounds. (Pl.’s Reply in Supp. Mot. Summ. J3 29T he capablef-repetition doctrine applies
where a party can make a reasonable shothiaitgit will be subjected to the same claims. . . .
Dismissing PDE’s appeal as moot will allow Defendants, other potential defepndadt
Defendants’ counsel to elect to disregard known court decis@iigg B] . . . .").)’
2. Modifications to the 207 Decisionsare Appropriate and Necessary

Y.A.L.E.’s reimbursement of the Students’ trusts does not absolve PDE of its iobligat
to pay Students’ outstanding tuition. SegraSection IIFA. Accordingly, we find that we
must modify the hearing officer2017 ordeto the effect that PDE is requiréal pay the sum of
$25,007.30 in outstanding tuition, the amount originally owed to A.H.D. and A.D.’s trusts under
the 2017 Decisions, directly to Y.A.L.ESee Burlington471 U.S. at 369 (“The statute ditec
the court to ‘grant such relief as [it] determines is appropriate.” The oydim@aning of these
words confers broad discretion on the court. The type of relief is not further sheekioept
thatit . . . be ‘appropriate’ in light of the purpoddle Act.”); D.E., 765 F.3d at 273 (“[T]he
District Court ha[s] within its power to formulate an appropriate remedynibald effectuate
the purpose of the IDEAndthe hearing officer’'s award.”)In total, PDE is required to pay
Y.A.L.E. the same amount it was required to reimburse the Students’ trusts tiglliwei 2017

Decisions®

7 As stated in Section HB, the 2017 Decisions correctly ignored this Cou@tlivia B. decision as applied to this
case. Therefore, seeing as we have, in fact, reviewed this issue, the “capabétitidm, yet evading review”
doctrine does not applysee Weinstein v. Bradfqrd23 U.S. 147, 149 (1975) (establishing elements of do@sne
“(1) the challenged action was in its duration too short to be fully litigaied o its cessation or expiratipand(2)
there was a reasonable expectation that the same complaining party woulcebedubjthe same action again”).
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In reaching this modification, we look tive well-establishedBurlington-Carter test

See Florence Cty. Sch. Dist. Four v. Carter By and Through C&iérU.S. 7, 12-16 (1993);
Burlington, 471 U.S. at 369-70, 373—74. Under the test, the party seeking reimbursement for
private school expenditures must show: (1) the public school did not provide FAPE; (2)
placement in a private school was proper; and (3) the equities weigh in favonifireement.
See id. The first and second prongs are undisputetiis casgtherefore, we focus on the third
prong. (Pl’'s Mem. Law in Supp. Mot. Summ J., Ex. 2, 11 16-18,Rdgarding thé¢hird
prong, wemustexanine the statutory textoncerning the purpose of tH2EA. See Ferren C.
612 F.3d at 717 (citinBurlington 471 U.S. at 369)'In evaluating whether the District Court’s
grant of equitable relief under the IDEA was appropriate, we must degemhiether the relief
granted furthers the [stated] purposes of the Act.”). In particular, we focusde@y
provisions of the At:

The purposes of this chapter are

(2)(A) to ensure that all children with disabilities have available to

them a free appropriate public education that emphasizes special

education and related services designed to meet their unique needs

and prepare themfor further education, employment, and
independent living;

* * *
(3) to ensure that educators and parents have the necessary tools to
improve education results for children with disabilities by
supporting system improvement activities; coordinated research and
personnel preparation . . . .

20 U.S.C. § 1400(d).

8 PDE appea to have resolved the matter of the $4,386.00 tuition reconciliation bill mvéd\.L.E. PDE’s
Reply Brief characterizes Y.A.L.E.’s dismissal from this suit aglitned on a waiver of an “outstanding tuition
invoice.” (Pl.’s Reply Br. In Supp. MoBumm. J. 1.) In a letter dated December 27, 2018, counsel for PDE
informed counsel for Parent that the tuition reconciliation invoice grathount of $4,386.00, had “been resolved”
with Y.A.L.E. (Dec. 27, 2018 Email.) The parties do not provide darjfication concerning this resolution or the
nature of any agreement reached between PDE and Y.A.L.E.

Therefore, ér the purposes of deciding these motions, we construe this readtuinclude only the
$4,386.0Quition reconciliation bill. To theextent PDE argues thautstanding tuition invoicetonstitutes a
waiver of the entire amount of outstanding tuition, we disagree.
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The 2017 Decisions addressed both of these goals. Parent initiated the 2017 due process
complaints because she was forced to pay, via the educational trusts, the outsi#aiing
owed to Y.A.L.E. (2017 Decisions, ECF Nos. 16, 33 (“[T]he repeated attempts by [Y.JAd..E
collect [the debt] create[d] a reasonable inference that [Y.A.L.E.] wouldta&eraction to
obstruct the Student[s’] ‘free’ education.Mhe hearing officer found that Students “[were]
denied a ‘free’ appropriate public education when the trustee paid the invditeat HCF Nos.
14, 31.) The hearing officer reasoned that using the compensatory funds, establish@d it
Decisions negaté Students’ right to significant learning and meaningful bendfit.af 17, 34.)

In addition, “from a contract perspective, PDE would be unjustly enriched, ifrttsts] and
[Y.A.L.E.] [were] not reimbursed.”1d. at 17, 34 (finding the compensatory funds were a
distinct and separate remedy from the pendent placement award in the 20ighBecid that

the formercould notbe used to satisfy the lattgr)Therefore, ly requiring PDE to reimburse the
trusts for the cost of the outstanding tuition and satisfy the tuition reconciliationithill w
Y.A.L.E., the hearing officer ensur&tudents would haveceivedFAPE and Y.A.L.E. would
have been appropriately compensated foediscational services(ld. at 17 & n.15 (quoting
Param Techs., Inc. v. Intelligent Home Solutions,, INo. 04-1348, 2005 WL 2050446 (E.D.
Pa. Aug. 25, 2005)finding thatfailure to fulfill payment to Y.A.L.E. may result inquantum
meruitclaim, meaning “recovery under qu&sintract . . . where the parties have not fixed the
value of the service to be provided, but it would be unjust to allow the beneficiary to retain a
benefit for which there was an implied promise to pay”)); (Def.’s Mot. to Suppl. AdmiEXR

B (“Email from Y.A.L.E.”) (“We are a private school for students with spleceeds and rely
upon the tuition from the sending districts and charters who send students to our school to keep

operating.”).)
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However, Y.A.L.E.’s reimbursement tife trusts during the course of this litigation has
since changed thenderlying basis for the hearing officer’s order. In keeping with the gbals
that order, our decision to modify is two-fold. Fif$tee” is only one element of FAPESee20
U.S.C. 8§ 1401(9)(A). Section 140)(8) explicitly states that “[t]he term ‘free appropriate
public education’ means special education and related services—have been @bopiddt
expensgunder public supervision and direction, and without chartge.{emphasis added).

The issue of whether public funding is required under the IDEA has been addressty bgce
the United States Courts of Appeals for the First and Ninth Cir¢#itst Circuit” and “Ninth
Circuit”). SeeK.L. v. R.l. Bd. of Educ907 F.3d 639, 642 (1st Cir. 2018) (finding ttedisent a
statutory definition of “public education,” it can be inferred that Congress irdeéhtiehave a
“commonly understood meaning’.R.K. ex rel. R.K. v. Haw. Dep’t of Edu¢28 F.3d 982,

988 (9th Cir. 2013) (finding the IDEA definition of FAPE is “consistent with the plain mgani
of ‘free public education™).TheK.L. court held “the words that Congress chose to implement
its wishes, if not specifically defined, carry their ordinary meaaimdjaccurately express
Congress’s intent.’K.L., 907 F.3d at 642 (quotirignited States v. Chuong Van Duosé5

F.3d 364, 366 (1st Cir. 2012)). The court stated the “two core attributes of ‘public education’
that are undisputdere]: (1) a significantevel of state or local governmental funding, and (2)
the public administration or oversight of the education servides,’see also E.R.K728 F.3d

at 988 (citing Webster’s Third New Int’l Dictionary 1836 (1968)) (“[C]onsisigith the plain
meaningof ‘free public education . . .’ [@] ‘public’ institution is one that is ‘accessibleo all
members of the community’ and which ‘provid[es] services to the people . . . under sonee degre

of civic or state control.™).
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Although the Third Circuit has ngpecificallyaddressed this issue, we find its previous
rulings consistent with the First and Ninth Circudasalyseof public funding. SeeM.R. v.

Ridley Sch. Dist.744 F.3d 112, 118 (3d Cir. 2014) (“The operative placement could be either a
public school or a private school that the local district was financing to satisfggheement

that every child be givenfeee appropriate education.”"gusquenita Sch. Dist. v. Raelee S. By
and Through Heidi $96 F.3d 78, 84 (3d Cir. 1996) (“It is undisputed that once there is state
agreement with respect to pendent placen@efdstiori, financial responsibility on the part of the
local school district follows.”)see also Burlingtom71 U.S. at 369 (“[T]he Act provides for
placement in private schools at public expense . . ..").

While Y.A.L.E.’s reimbursement effectively resolved the issueluétherStudents’
educatiorwas “without charge,” it merely shifted the payor from the trusts to Y.A.LUEh tha
the private school absorbed the cost of Students’ tui{iBh’s ReplyBr. in Supp. Mot. Summ.

J. 1 ("[Y.A.L.E.] agreed to return the funds it received from students’ educatioral and
waived payment of an outstanding tuition invoice.’A$ thefacts now stand, Students received
no public funding for their education during the mordhgssue

Second, PDE has no right to keep federal funds that should have otherwise been used to
fund Students’ education. Ideally, the IDEA creates a

threetiered funding, administration, and implementation scheme,
under which the state must submit a plan of compliance to the
Secretary of Education which provides federal IDEA funds to the
state. The state is then responsible for administering the funds on
the sate level, including distribution of federal funds to [LEAs] and
the implementation opolicies and procedures to ensure that each
LEA expends the funds in a manner consistent with the purpose and

substantive provisions of IDEA.

Gadsby 109 F.3d at 942—-43 (internal citations omitted) (citing 20 U.S.C. 88 1413(a), 1414(b)).

23



Additionally, the IDEA provides a stopgap measure that stats[w]hen an LEA is
‘unable to establish and maintain programs of free appropriate public educationghttiene
requirements of [the IDEA],” the SEA must ‘provide special education an@dedatvices
directly to the children with disabilities.’Lejeune 327 F. Supp. 3dt 789 & n.3 (quoting 20
U.S.C. § 1413(Q)

In this case, the system broke down. Once PDE realized that Kenderton Charter was
longer able to maintain Students’ tuition at Y.A.L.E, it should have stepped in to provide the
federa funding directly to Y.A.L.E. olas a reimbursement to ParefftPDE had not yet
provided the funds to Kenderton Charter for use in funding Students’ Y.A.L.E. tuition, it had no
right under the IDEA to otherwise keep the money designated for Stfdéee34 C.F.R. §8§
300.162(c)(1), 300.164(a)) (“[F]unds paid to a state [for assistance for the education of all
children with disabilitiemust be used to supplement the level ed&ral State and_ocal funds
... expended for special education and related services provided to children with aisapiliti
see alsdsadsby 109 F.3d at 953 (“[T]he SEA is ultimately responsible for the provision of a
free appropriate public education to all of its students and may be liable foatéis &ilure to
assuwe compliance with the IDEA.)Kruelle, 642 F.2d at 697 (placing “the burden for
coordinating efforts and financial arrangements” on the SEA)

Without this modification to the 2017 Decisions, the full burden of funding Students’
five-months-worth of education would fall to Y.A.L.E. (Def.’s Resp. in Opp’n Mot. Summ. J. 9
(“Y.A.L.E.’s] tuition reimbursement check for $8,872.50 was deposited into [A.H.D.’sjapec

needs trust, and [Y.A.L.E.’s] tuition reimbursement check for $16,134.80 was deposited into

9 Though not asserted by the parties, it is conceivable that PDE had alregbytdistthe funds to Kenderton
Charter béoreit closed and Kenderton Charter failed to make the appropriate paymenfsltcey . If this is the
case, we make no finding regarding whether PDE may seek reimburdesnektenderton Charter.
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[A.D.’s] trust.”).) This is contrary to Congress’ clear intention en&tee appropriate education
be “provided at public expense, under public supervision and direction, and without charge.” 20
U.S.C. § 1401(9)(A)see alsK.L., 907 F.3d at 642 (interpreting Congress’s intent for public
education)D.E., 765 F.3d at 273 (considering public policy principles of remelgreover,
the Third Circuit inD.E. found that it was against public policy for the availability of IDEA
remadlies to depend on whether a “student or his parents have the financial means e front t
costs of those remediesSee D.E.765 F.3d at 273 (citing.F. v. Collingswood Borough Bd. of
Educ, 694 F.3d 488, 497 (3d Cir. 2012)). Therefore, it follows that such a remedy should also
not be contingent on whether the only school capable of providing FAPE can “front the cost” of
its students.See Carter510 U.Sat 14 (“[1]t hardly seems consistent with the Act’s goals to
forbid parents from educating their child at a school that provides an appropricaéaduc
simply because that school lacks the stamp of approval of the same public sdienoltsgs
failed to meet the child’s negth the first place.”).
3. Direct Paymento Y.A.L.E.by SEA is Appropriate

We reiteratehe findingin our April 2018 Memorandum Opinion that the IDEA
prohibited Y.A.L.E. from seeking payment from Students’ parents. (Doc. No. 20.) However,
that does not change the fact that the core of this case isnd@laeimbursementMore
specifically, it is akin to a “direct payment” remedy, as highlighted by theetdStates District
Court for the Southern District of New Yori§ee S.Wu. N.Y.C.Dept of Educ, 646 F. Supp. 2d
346, 359 (S.D.N.Y. 2009).

In SW, a parent unilaterally withdrew her child from public school because she
disagreed with the school’s independent evaluation plan (“IEP”) and enrolled himivate pr

school. Id. at354. On appeal from the administrative process, the parent sotegtitgiiyment
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by the school district to the private school in the amofiatcrueduition. Id. In finding the
parent had standing under the IDEA, the court relied on her son’s right to be provided wit
FAPE at public expense:
The IDEA requires school districts to provide disabled children with
a FAPE, which is defined by the statute, in relevant pafs@ecial
education and related services that . . . have been provided at public
expense . . Here, it is undisputed thdthe child] received an
appropriate education at [the private school], but importantly, that
education was not provided at public expense. If the Court orders
the [district] to pay [the child’s] tuition to [the private school], as
[the parent] requestihe child] will have received a FAPE, that is,
an appropriate education at public expense.
Id. at 453-54 (quoting 20 U.S.C. § 1401(9)).

The United States Court of Appeals for the Second Circuit adopted the availability
direct payment, thougtieclinedto address whether the lack of publicly-funded education, alone,
is a “redressableihjury under the IDEA E.M. v. N.Y.C. Dep’t of Educr58 F.3d 442, 453-54
(2d Cir. 2014) (finding that even where parent was not legally liable for cosvatgschool
tuition, direct payment was warranted). Importantly, however, it found that:

[ijndeed, where the equities call for it, direct payment fits
comfortably within the Burlington-Carter framework: like
reimbursement, direct payment to the private schoolgimtided

the required educational progratmerely requires [the school
district] to belatedly pay expenses that it should have paid all along

and would have borne in the first instance had it developed a proper
IEP.”

In the present case, the equtiavor direct payment of Students’ tuitiop PDE See id.
Here, Kenderton Charter was obligated to pay Students’ tuition not only through itstanttna
Y.A.L.E., but also to be compliant with the 2014 Decisions. By failing to do so, Parent had a

right of redressabilitthrough a court action or administrative procetle hearing officer was
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correctto require PDE to reimburse the Students’ trusts in order to provide FAPE. $ékewi
now that the trusts have been reimbursed by Y.A.L.E., our decision to megqiifying that PDE
directly payY.A.L.E. is entirely appropriate arabnforms the hearing officer’'s adwith the
purposes of the IDEAand the factual development of this caSee Burlington471 U.S. at
369 D.E., 765 F.3d at 273.

Therefore, PDE’s motion for summary judgment is denied and Parent’s motion for
judgment on the administrative record ramgted to the extent it is consistent with this
modification of thehearing officer’s order.

V. CONCLUSION

For these reasons, the Court finds that there is no clear error ieatiedofficer’'s
decisions. Affording those decisions their due weightCibiert hereby affirms the
administrative decisions made by thearingofficer and will not disturb the factual findings and
conclusions of law, except as modified to direct PDE to pay the amount of $25,007.30 directly to
Y.A.L.E. to satisfy Students’ ounding tuition The Court denies Plaintiff’'s Motion for
Summary Judgment amplants Defendant#lotion for Judgment on the Administrative Record
to the extent consistent withe described modifications.

An appropriate Order follows.
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