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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KENDALL D. REESE : CIVIL ACTION
Plaintiff, prose :
NO. 17-4588
V.
SOURCE 4 TEACHERS,
Defendant
NITZA I. QUINONESALEJANDRO, J. AUGUST 8,2018

MEMORANDUM OPINION

INTRODUCTION

Beforethis Courtis amotionto dismissfiled pursuanto FederalRuleof Civil Procedure
(“Rule™) 12(b)(6) by DefendantSourced4Teacher§'Defendarnit), [ECF 11], which seeksthe
dismissalof the discriminationclaim broughtby pro se Plaintiff Kendall D. Reesg(“Plaintiff”)
pursuanto Title VII of the Civil RightsAct of 1964, 42U.SC. § 2000e £t. seq.(“Title VII ™).
Plaintiff opposes the motionfECF 14]. Theissuesaisedin the motion havebeenfully briefed
by the parties® andarenowripe for disposition. For theeasos setforth, Defendaris motionto

dismissis granted Plaintiff is grantedeaveto amendtheamendedomplaint

BACKGROUND

On Octoberl3, 2017 Plaintiff initiated this actionby filing an applicationto proceedn
forma pauperis(“IFP”). [ECF 1]. On Octoberl8, 2017 Plaintiff's IFP applicationwasgranted
andhis complaintwasdismissedpursuanto 28 U.S.C. 81915(e)(2)(B)(ii)for failure to statea
claim becauseéPlaintiff failed to specificallyallegethat heis a memberof a protectedclassand
failed to support hisallegaton that Defendan refusd to hire him was basedupon hisrace

[ECF 2]. Plaintiff wasgiventhirty daysto amendhis complainto includefactsnecessaryo his

! In considering the motioto dismiss this Courthasalsoconsideredefendant’seply. [ECF 15].
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purportedclaim. [Id. at { 3]. On Novemberl7, 2018 Plaintiff filed an amendedcomplaint.
[ECF 5]. In theamendedccomgdaint, Plaintiff againassertsa raceand/orgenderdiscrimination
claim pursuanto Title VII basedon Defendant’sailure to hire him after discovering héhnada
prior felony conviction. [d. at1-3].

Defendantmovesto dismissthe amendedcomplaint on thebasisthat (1) all hiring
decisiors are basedon Pennsylvanisstate law which prohibits personswith certain felony
convictionsfrom beingemployedas inter alia, schoolteachersand(2) Plaintiff failed to allege
sufficientfactsto raiseareasonablexpectatiorthatdiscoverywill revealthenecessarglements
of aTitle VIl discriminationclaim. [ECF 11-3at5-9. Plaintiff opposeshesecontentionsand
arguesthat Defendanis decisionto not hire individuals with drug convictionshas a dispara¢
impacton African Americanmen. [ECF 14 at 1-2].

When ruling on Defendant motion to dismiss, this Court mustaccept,as true, all
relevantand pertinentfactual allegationsin the anendedcomplaintand construethesefactsin
thelight most favorable¢o Plaintiff. SeeFowler v. UMPC Shadyside578 F.3d 203, 210-1(Bd
Cir. 2009) (citing Ashcroftv. Igbal, 556 U.S. 662, 677 (2009)).Notably, Plaintiff's amended
complaint containscantfactualallegationspertainingto Defendaris employmentdecisionand
instead focusesalmostexclusivelyon theimpactthat controlled substandaws haveon African
Americanmen. [ECF 5 at 1-6]. Plaintiff proffers a statisticalargumenthat significantly more
African Americanmenareconvictedof drug crimes causinga disparatampacton employment
andemploymenipportunities.[Id.]. Plaintiff arguesthatDefendant'hadthe opportunityto put
a well-qualified and much neededindividual in [a] position butdecidedto be covertin its
missionto consciously or unconscioushelp discriminateagainstAfrican American males’
[Id. at 2]. Plaintiff allegesthat Defendantdecidedto not hire him as a teacherbasedupon his

felony conviction, adecisionPlaintiff contendsvas knowingly or unknowinglydiscriminatory.



[Id. at 3, 6]. In his response Plaintiff also allegesadditionalfacts to wit: that his controlled
substancearrestoccurredtwenty-sevenyearsago,andthat on November 20, 201®)efendant
informed him that its legal departmenhad determinedhe could notbe hired becauseof this

previousfelony conviction. [ECF 14 at 2-3].

LEGAL STANDARD

A court may grant amotion to dismissan action under Rule 12(b)(6)f the complaint
“fail[s] to statea claim uponwhich relief can be granted.” Fed.R. Civ. P. 12(b)(6). When
considering a Rule 12(b)(®yotionto dismiss,a court must&dcceptall of the complaint’svell-
pleadedfacts astrue, but may disregardany legal conclusions.” Fowler, 578 F.3d at 210-11.
The court mustdetermine‘whetherthe factsallegedin the complaintiresufficientto showthat
the plaintiff hasa ‘plausibleclaim for relief.” Id. at 211 (quotinggbal, 556 U.S.at 679. The
complaint must danore than merely allege the plaintiff’s entitlementto relief; it must “show
suchanentitlementwith its facts” Id. (citationsomitted).

To determinethe sufficiencyof acomplaint,“a court. . . mustake threesteps; Connelly
v. Lane Constr. Corp.809 F.3d 780, 7873d Cir. 2016);to wit: a court mus(l) “tak[e] note of
the elementsa plaintiff mustpleadto stateaclaim;” (2) identify allegationghataremerelylegal
conclusions becausehey . . . arenot entitledto the assumption of truthAnd (3) assumehe
veracity of all well-pleadedfactualallegationsand “thendeterminewhetherthey plausiblygive
rise to an entitlementto relief.” Id. (quotinglgbal, 556 U.S. at 675, 679). While a compdint
neednot assertdetailedfactual allegations,”[t|hreadbarerecitals of the elementsof a causeof
action,supportedy mereconclusorystatementsjo notsuffice” Igbal, 556U.S.at678.

A court may determinethata complaint'sfactual allegatiors are plausibleif the courtis
able “to draw the reasonablenferencethat the defendants liable for the misconducalleged:

Igbal, 556 U.S. at 678(citing Bell Atlantic Corp. v. Twombly 550U.S. 544, 555 (2007)).“But
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wherethe well-pleadedfacts do notpermitthe courtto infer more than the merepossibility of
misconduct, the complaifiasalleged—butit has not ‘show[n]'—thatthe pleaders entitledto
relief.” Id. at 679 (quotingFed. R. Civ. P. 8(a)) (alterationsin original). In other words,
“[flactual allegationsmust be enougho raise a right to relief above thespeculativelevel”
Twombly 550U.S.at 555.

Thus, to survive amotion to dismissunder Rule 2(b)(6), “a plaintiff mustallegefacts
sufficientto ‘nudge [his]claims acrossthe line from conceivableto plausible?” Phillips, 515
F.3dat 234 (quotingTwombly 550U.S. at 570). “Although the plausibility standarddoes not
impose a probabilityrequirement,’ it doesrequire a pleadingto show more than a sheer
possibility that a defendanthas acted unlawfully.”” Connelly 809 F.3dat 786 (citations
omitted). Reviewingthe plausibility of the complaints a “contextspecific’ inquiry andrequires
a courtto “draw on its experienceand commonsens€. Igbal, 556 U.S. at 663-64. While this
Court must construe the pleadings gfra se party liberally, “pro selitigants still mustallege
sufficient factsin their complaintsto support aclaim.” Mala v. Crown Bay Marina, Inc., 704

F.3d 239, 24%3d Cir. 2013).

DISCUSSION

As noted DefendantargueghatPlaintiff fails to stateaclaim for Title VII discrimination
because(1) Defendarnis hiring decisionwas basedon a Pennsylvaniatatelaw that prohibits
personswith certainfelony convictionsfrom beingemployedasteachersand(2) Plaintiff failed
to allege sufficient facts to statea Title VII discriminationclaim. [ECF 11-3 at 5-9]. These
argumentwill beaddressedh turn.

Pennsylvania Law Prohibits Hiring Plaintiff
In hisamendedtomplaint,Plaintiff aversadiscriminationclaim premisedon Defendant’s

refusalto hire individuals, such as Plaintiff, who havefelony drug convictions; a policythat
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disparatly impacs African Americanmen.? “Disparate impact discrimination is a brand of
‘unintentional discriminatioh,whereby an employer adopts certain practices thatfacelly
neutral in their treatment of different groufst ‘in fact fall more harshly on one group than
another anatannot be justified by business necessityByrd v. City of Philadelphia2013 WL
5728669, at *3 (E.D. Pa. Oct. 22, 20XguotingRaytheon Co. v. Hernandeé#0 U.S. 44, 52
(2003). To prove a claim for disparate impact

a complaining partymust] demonstrates that a respondent uses a

particular employment practice that causes a disparate impact on

the basis of race, color, religion, sex, or national origin and the

respondenfmust] fail[] to demonstrate that the challenged practice

is job related for the gsition in question and consistent with

business necessity . .

42 U.S.C. § 2000e-2(k)(1)(A)(i). At the pleading stage, however, a plaintiff neeglealy that

2 While the United StatesCourtof Appealsfor the Third Circuit Court hasyet to addressvhether

claimspremisedupon a combinatioof protectedclassessuchasthis one,arecognizablejn acasewhere
the plaintiff allegedhewasdiscriminatedagainstbecausdie wasamanof Italian ancestryafederalcourt

in the EasternDistrict of Pennsylvaniaheld that a “Title VII claim may be premised on alleged
discrimination based on a comation of impermissible factofs.Fucci v. Graduate Hosp969 F. Supp.
310, 316 n.9 (E.D. Pa. 1997) (internal citations omitted§ alsoKost v. Dept of Pub. Welfare2011
WL 6301956, at *7 (E.D. Pa. Dec. 16, 2011) (holding that Title VIl clammy be based on a
combination oimpermissiblefactors’); DiBartolo v. City of Philadelphia2000 WL 217746, at *9 (E.D.
Pa. Feb. 15, 2000JA Title VIl claim may be based on@mbination oimpermissiblefactors like race
and gendet). Other courts have likewise found intersectional claims to be cognizable undeYTit
See Shazor v. PréfTransit Mgmt., Ltd.744 F.3d 948, 958 (6th Cir. 2014]H]oth classifications—race
and sex—are protected by Title VII. These characteristics do not exigalation. African American
women are subjected to unique stereotypes that neither African gamarien nor white women must
endure. And Title VII does not permit plaintiffs to fall between two stodienntheir claim rests on
multiple protected groundy (internal citations omitted)},am v. Univ. of Hawai, 40 F.3d 1551, 1562
(9th Cir. 1994) {[W]hen a plaintiff is claiming racandsex bias, it is necessary to determine whether the
employer discriminates on the basis of thatnbinationof factors, notjust whether it discriminates
against people of the same race or of the samg)skbcks v. Gates Rubber G833 F.2d 1406, 1416
(10th Cir. 1987) ‘(Title VII prohibits an employer from discriminating against any indivichecause of
race or because a&fex. The use of the wordr’ evidences Congresintent to prohibit employment
discrimination based on any or all of the listed characteristifiaternal quotations omittedjgfferies v.
Harris Cty. Cmty. Action A§s, 615 F.2d 1025, 1032 (5th Cir. 1980) (finding a claim that someone was
discriminated against for being an African American woman was separatelyaiognirom claims of
solely race or gender discrimination, noting that thee of the wordor [in Title VII] evidences
Congressintent to prohibit employment discrimination based on any or all of the listed cristacs”).
Here, because this Court concludes that Plaintiff is entitled to amend hitaodnp more fully allege
his Title VIl claims, this Court need not deternine, at this time, whether a combinedace/gender
discriminationclaimis cognizable undefFitle VII.



a facially neutral practi¢e adverse effects fall disproportionately on a group protdmngedtle
VIl to which the plaintiff belongsSeel.add v. Boeing Cp463 F. Supp. 2d 516, 523 (E.D. Pa.
2006} Lit v. Infinity Broad. Corp. of Pa., ®iv. of Viacom 2005WL 3088364 at*4 (E.D. Pa.
Nov. 16, 2005).

Defendant argues that its refusal teelindividualswith certain felony convictions is not
a“practicé and/or “policy” but,rather it is a requirement oPennsylvania law. [ECF 13 at 7
9]. Thus, Defendant contends that it cannot be held to imsWuted or applied a facially
neutral, yet discriminatory, practice and/or policid.]] This Court disagrees

Section 1111 of the Pennsylvania Public School Code of 1&48lies to*all current and
prospective employes of public and private schools, intermediate units and aréanabca
technical schools, including, but not limited to, teachers, substitutes, janit@®rieavorkers,
independent contractors and their employes. ” 24 Pa.Cons.Stat. 8 1-111(a.1). Those
persons covered by this section who are convicted of certain enumerated offensex ‘fhay
employed or remain employed in a public or private school, intermediate unéaov@sational
technical school..” 24 PaCons.Stat.§ 1-111(e). Included in thosenumeratedffenses are
any“offensgs] designated as a felony under the act of April 14, 1972 (P.L. 233, No. 64), known
as ‘The Controlled Substance, Drug, Device and Cosmetic’AcR4 Pa.Cons. Stat. 8§ 1-
111(e)(2). Plaintiff does notdispute tlat he was convicted of a controlled substance violation
twenty-seven years ago[ECF 5 at 12].% In light of this admissionPlaintiff is subject to the

hiring prohibition established by § 1-111(e).

3 Defendantassertghat Plaintiff's criminal backgroundcheckrevealeda felony conviction under

Section780-113(a)(30) of th€ontrolled Substance, DguDevice and Cosmetic Act, [ECF-Blat 8;

ECF 115 at 5051], which prohibits'the manufacture, delivery, or possession with intent to manufacture
or deliver, a controlled substance by a person not registered undet tlisapractitioner not redered

or licensed by the appropriate State board, or knowingly creating, deliverpassessing with intent to
deliver, a counterfeit controlled substarice35 Pa. Cons. Stat. § 783113(a)(30). Plaintiff does not
dispute this assertion.



Notwithstanding the applicability o8 1-111(e), Paintiff argues that Defenddst
“practicé of compling with 8 1-111(e) constitutes discrimination. Defendant disagrees and
relies on the provision of 8-111 that reads as followsin “administrator, or other person
responsible for employment decisions in a school or other institution under this selstion w
willfully [ sic| fails to comply with the provisions of this section commits a violation of this act
and shall be subject to civil penalty as provided in this setti@d Pa.Cons.Stat.§ 1-111(g).
Accordingly, Defendantontends that its refusal to hire individuals convicted of violating the
Controlled Substance, Drug, Device and Cosmetic iBch requirement of state law, not a
“facially neutral practice” that subjects it to disparate impact liabiliffeECF 113 at 79].
Defendants reliance otthis state lawprovision for this argument, howeves misplaced.

Section 20004 of Title VII addressethe effect offederal discrimination lageffect on
state lawsto wit

Nothing in this subchapter shall be deemed to exempt or relieve
any person from any liability, duty, penalty, or punishment
provided by any present or future law of any State or political
subdivision of a Statether than any such law which purports to

require or permit the doing of any act which would be an unlawful
employment practice under this subchapter

42 U.S.C. §8 2000 (emphasis added) The impact of tis provision has been interpreted to
“relievd] employers from any duty to observe a state hiprayision Which purports to require
or permit any discriminatory employment practiteGuardians Ass of New York City Police
Dept, Inc. v. Civil Serv. Comm of City of New York630 F.2d 79, 105 (2d Cir. 198@®uoting
42 U.S.C. § 2000&); see also Gulino v. New York State Educ. D&®0 F.3d 361, 380 (2d Cir.
2006) (holding thatthe mandates of state law are no defense to Title VII lialiity

Relevant to this analysis the Equal Employment Opportunity Commissi6EEOC’)

“Enforcement Guidance on the Consideration of Arrest and Conviction Records in Emyloyme



Decisions Under Title VII of the Civil Rights Act of 196d4s amended42 U.S.C. § 2000et
seq” 2012 WL 1499883 Within theseguidelinesthe EEOC made clear that:

States and local jurisdictions also have laws and/or regulations that

restrict or prohibit the employment of individuals with records of

certain criminal conduct. Unlike federal laws or regulations,

however, state and local laws or regulations are presziipt Title

VII if they “purport[] to require or permit the doing of any act

which would be an unlawful employment practicender Title

VII. Therefore, if an employes exclusionary policy or practice is

not job related and consistent with business necessity, the fact that

it was adoptedto complywith a stateor local law or regulation
does not shield the employer from Title VII liability

Id. at *22 (emphasis added).

This Courtaso finds instructivehe United States District Court for the Southern District
of Ohio’s decision inWaldon v. Cincinnati Pub. S¢41 F. Supp. 2d 884 (S.D. Ohio 2013)
The WaldonCourt addressed a Title VII challenge to the termination of two Cincinnati Public
School Districtemployeesbased onOhio's enactment in 2007 of a law which required the
termination of current school employees if tleenployee had been convicted of any of a number
of specified crimes, no matter how far in the past they occurred, nor how liitlestated to the
employeés present qualification’s Waldon 941 F. Supp. 2dt 886. The plaintiffs brought
claimsfor Title VII discrimination “arguingtheir terminations were based on state legislation
that had a acially discriminatory impact Id. The school district moved to dismisise
complainton the grounds thahe plaintiffs failed to state a claim becausemaintained no
particular employment practice that caused a disparate impact, and that it bussness
necessity for it to follow Ohio law Id. The school district further argued that if the case was
not dismissed, it woultbe in the position of defending a criminal records policy it had no role
in creating” and that‘it had no way of knowingvhether the facialhneutral criminal records

requirement resulted in a statewide disparate inipddt The WaldonCourt disagreedijnding



“no question that Plaintiffs have adequately dledlda case of disparate impdctld. at 888.
TheWaldonCourt went on to providgat:

Although there appears to be no question that Defendant did not
intend to discriminate, intent is irrelevant and the practice that it
implemented allegedly had a greater impact on Afri#anericans
than others. The Court egjts Defendaihs view that the state law
must“purport” to discriminate in order to be trumped by Title VII.
Such a view would gut the purpose of Title VII, and would run
contrary toGriggs [v. Duke Power Co401 U.S. 4241971)] as
well as subsequent thnorities in which state mandates were
challenged.Palmer v. General Mills513 F.2d 1040 (6th Cir.
1975),Gulino v. New York State Educ. Dept60 F.3d 361, 380
(2d Cir. 2006). Where, as alleged here, a faciakbytral
employment practice has a disparainpact, then Plaintiffs have
alleged grima faciecase.

Id. The Waldon Court went on tohold that it could not concludas a matter of law that
compliance with the state mandate constituted a business necessity, espduatythe
defendantknew that itscompliance resulted in terminating ten employees of which nine were
African American.Id. at 890.

As in theWaldonmatter, Defendant here seeks to rely upstatemandate to avoid Title
VIl liability. Based on the EEOQuidance as to Titl¥Il’s preemptiveeffecton state laws that
have a discriminatory disparate impaend the persuasive reasoning set forthWaldon
Guardians andGulino, this Court concludes that Defendardtrict compliance with § 1111(e),
in and ofitself, is insufficient to shield it from Title VII liability. Accordingly, the motion to

dismiss on this ground is deniéd.

4 In hisresponseo the motionto dismiss,Plaintiff citesto Johnson v. Allegheny Intermediate Unit

59 A.3d 10 (Pa. Commw. Ct. 2012), for the proposition that school erstfitgedd apply § 1L11(e) on a
caseby-case basis. [ECF 14 at 2]. Plaintiff, however, misinterpdetsnson In Johnson the
Commonwealth Court of Pennsylvania consideredl81le) s lifetime employment ban as applied to a
school counselorconvicted of felony voluntary manslaughter twefityee years prior. Johnson v.
Allegheny Intermediate Uni§9 A.3d 10, 13 (Pa. Commw. Ct. 2012). In that action, the plaintiff filed a
civil action seeking a declaration ththe defadants termination othis employment pursuant to 8§ 1
111(e) violated his due process rights under the Pennsylvania Comstitidi at *15. TheJohnson



Failureto Statea Claim

Defendant argues that Plaintiff has failed to state a claim for Title VII disatiam
because Plaintiff hasot allegel that he is a member of a protected gro{igCF 113 at 57].
Defendant is correct.As notedsuprg at the pleading stager a claim of disparate impact
discrimination,a plaintiff need onlyplead that a facially neutral practiseadverse effects fall
disproportionately on a group protected by Title ¥lwhich the plaintiff belongs.Seeladd
463 F. Supp. 2at 523 Lit, 2006WL 3088364 ,at *4. As with his initial complaint, Plaintiff
does not explicitly allegéen his amended complairthat he is an African American man, the
protected group Plaintiff alleges iseing disparately impacted by Defendant’'s policy of
compliance with 8§ 1111(e). Notably, h his responséo the motion to dismiss,Plaintiff does
statethatheis an “African AmericanMale” [ECF 14 at{ 1]. However,“a party may not rely
on new facts in submissions in response to a motion to dismiss to defeat thée nootiemiss.
Cherry v. City of Philadelphig2004 WL 2600684, at *3 (E.D. Pa. Nov. 15, 2034k alsacCom.
of Pa. ex rel. Zimmerman v. PepsiCo, Jr&836 F.2d 173, 181 (3d Cir. 1988]l]t is axiomatic

that the complaint may not be amended by the briefs in opposition to a motion to d)smiss.

Court considered thisasapplied” constitutional challenge, and ultimately determined § 1-1Yildkted

the plaintiffs substantive due process rightevidedby that Article 1, Section 1 of the Pennsylvania
Constitution which “guarantees [] an individual right to engage in any of the common occupations of
life.” 1d. at *20, *25 In doing so, thdohnsonCourt concluded thahere was no rational basis to apply
§ 1-111(e)s lifetime employment ban on the basfsaoconvictionsuch as the plainti§ where the
conviction had ho temporal proximity to [the plaintif§] present ability to perform the duties of his
position [and did] not bear a real and substantial relationship to the Commonigealtterest in
protecting children . . ”.1d. at *25. The JohnsonCourt did not state that 81111(e) must generally be
applied on a casey-case basis, as argued by Plaintiff, or that it was facially unaatistiél under the
Pennsylvania Constitution.

In this case, unlike the plaintiff ilohnson Plantiff does not seek a declaration that-§1tl(e),
as applied to him, violates the Pennsylvania Constitution. In fact, Pladitffnot assertany
constitutional claims as to §1111(e). Instead, Plaintiff only asserts that Deferidamtfusal to hire him
in compliance with § 4111(e) constitutes unlawful discrimination in violation of Title VITherefore,
this Court will not consider whether §111(e), as applied to Plaintiff, violates the Pennsylvania
Constitution.
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Accordingly, after a careful review of the amended complaint, this Court find$>thattiff has
failed to allege sufficient factse., tha he is a member & protected clasgp state a claim of
race/gender discrimination. For this readoefendaris motion to dismiss is granted.
Leave to Amend

In civil rights casesdistrict courts mustconsiderallowing a plaintiff to amendwhen
dismissinga casefor failure to statea claim “unless doingso would be inequitable diutile.”
FletcherHarlee Corp.v. PoteConcreteContractors,Inc., 482 F.3d 247, 25@3d Cir. 2007);see
also Alstonv. Parker, 363 F.3d 229, 23@d Cir. 2004) (‘Dismissalwithout leaveto amendis
justified only on the grounds dbad faith, unduedelay, prejudice,or futility.”). Within this
district, some courthaveextendedhis amendmentpracticeto claims brought undeiTitle VII.
See.e.qg, Eldeebv. Potter, 675F. Supp. 2d 521524 (E.D. Pa.2009)(recognizingthe plaintiff's
right to amendandallowing the plaintiff, who wasallegingaTitle VIl hostilework environment
claim, to amendhis complaint). Becausehis Court cannot conclude, under tbiecumstances,
thatan amendmentvould beeitherfutile or inequitable Plaintiff is givenleaveto file a second

amendedomplaintto addresghe notedleficiencies.

CONCLUSION
For the reasonstatedherein Defendant motion to dismissis granted with leaveto

amend An Orderconsistentvith this Memorandum Opinion follows.

NITZA 1. QUINONESALEJANDRO, U.S.D.C.J.
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