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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ZAVODNICK, ZAVODNICK, AND : CIVIL ACTION
LASKY,LLC, etal. :

Plaintiffs : NO. 17-4762

V.

NATIONAL LIABILITY & FIRE
INSURANCE COMPANY
Defendant

NITZA I. QUINONESALEJANDRO,J. MARCH 1,2019

MEMORANDUM OPINION
INTRODUCTION

This is adeclaratoryjudgmentaction brought pursuarnb the DeclaratoryJudgmenfct,
28 U.S.C. 88 2201-220dy Plaintiffs Zavodnick, Zavodnick, & asky, LLC and Todd Lasky
(“Lasky”) (collectively, “Plaintiffs”), asthe insuredsto determinewhetherDefendantNational
Liability & Fire InsuranceCompany (“Defendant”) has breachedits obligationsto defend
Plaintiffs under a profession&bility insurancepolicy issual on thebasisthatPlaintiffs failed to
provide Defendantinformation requiredunder the prior knowledge provision of the insurance
applicationform. Beforethis Courtarecrossmotionsfor summaryudgmentfiled by theparties.
The issuegresentedn thesecrossmotions havédeenfully briefedby thepartiesandareripe for
disposition. For thereasonsetforth, Defendant’smotionis granted,and summaryjudgmentis
enteredn favor of Defendant.Plaintiff's motionis denied.
BACKGROUND

In their complaint,Plaintiffs seeka declarationthat“Defendantis obligatedto payclaim
expensesanddamageselatingto the Underlying Actionand otherwise provideoverageunder

thePolicy, togethemwith post-judgmeninterest,attorneysfees,experses,costs ofsuit,andsuch
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otherandfurther relief asthe Courtdeemsjust and proper under tleércumstances.”[ECF 1].

Procedurally,discoveryensuedand concluded Thereafter,the partiesfiled crossmotionsfor

summaryjudgmentbasedon thefoll owing uncontestedelevantfacts:

Underlying Personal I njury Action

In July 2013, norparty Kenneth Ayers (“Mr. Ayers”), an electrician,
sufferedinjurieswhenhefell in a holewhile working at aresidentialconstruction
sitein Pennsylvania(Mr. Ayers Depo.at 13). ShortlythereafterMr. Ayershired
Delaware attorney Jeffrey Friedman (“Friedman”) to pursue a worker’s
compensatioglaim (the“WC Claim”) before the IndustrighccidentBoardof the
Stateof Delaware(the“IAB”). (Id. at16-17). As aresult Mr. Ayerscommenced
receiving worker's compensation benefits (“WCBs”) from his worker’s
compensatiomarrier, DonegallnsuranceGroup(“Donegal”). (PIs’ Ex. 3at | 25).

In April 2015, Mr. Ayers retainedPlaintiffs and nonparty JaredKasher,
Esquire (“Kasher”) ascounselo represenhim andhis wife, PamelaAyers (“Mrs.
Ayers”), in a personainjury actionbasedon his July 201&ccident. (Mr. Ayers
Depo.at41-42). In July 2015 PlaintiffsandKasherfiled the underlyingactionon
the Ayers’ behalfin federalcourt,namingas defendants the homeownand the
generalcontractor lgereinaftereferredto asthe“PI Action”). (PIs’Ex.3at{ 23.
At all timesduring the pendency of tHel Action, Mr. Ayers was satisfiedwith
Plaintiffs’ representation(Mr. Ayers Depo.at 48-49.

OnApril 14, 2016, aettlementonferencevasheldin theP1 Action, during
which the defendant homeowneand defendantgeneral contractor offered
$350,000.0Gsa global amounto settlethecase (PIs’ Ex. 3 at{ 26;Mr. Ayers
Depo.at 68). Plaintiffs andKasherbelievedthatthiswasa goodoffer for several
reasons(1) thehomeownes liability insurancegpolicy wasfor $300,000; (2jhere
were liability concernswith regardto the generalcontractor;and (3) therewere
concernswith Mr. Ayers’ comparativenegligence (Mr. Ayers Depo.at 68-69;
KasherAff. at 7).

Lasky and Kasherinformed Mr. Ayers before and duringthe settlement
conferencethat Donegal couldasserta subrogatiorien againstany settlement
proceedgeceivedfrom the Pl Action to reclaim some orall of the moneyand
benefitsMr. Ayershadreceivedandcouldalsoconsiderthesettlemenproceedss
acreditagainstMr. Ayers’ future WCBs. (Lasky Depo.at 34-36;KasherAff. at
15). During the settlementconference Lasky called nonparty Alfred Myers

1

These facts are derived from the parties’ respective briefs and sulmmisBiecause this Court

concludes that Defendant is entitled to summary judgmerntetesttent facts are disputed, such disputes
are noted and, if material, construed in Plaintifésior. Facts asserted by a party and supported by the
record that are uncontested by the other party, whether directly or bgatigpii are taken to be tru€ee
Fed. R. Civ. P. 56(c).



(“Myers”), aDonegalclaimsadjusterto proposehat Donegalagreeto waive the
entiretyof its subrogatiorien for WCBsalreadypaidandfurtherwaive any credit
againstMr. Ayers’ future WCBSs, in exchangdor a paymento Donegalequalto
onethird of the value of Donegal’s subrogatilen for the WCBsthathadalready
beenpaid up to that point. (Lasky Depo.at a 38-41)% Myers indicatedthat the
proposal soundertasonablebut that he wouldneedto obtaininternalapproval.
(Id.) Thesettlementonferencevasadjournedwith the settlemenbffer pending.
(Id. at 40).

Laterthatevening(April 14, 2016)LaskycalledFriedmanMr. Ayers’ WC
attorney)to inform him of the potentiakettlemenbf thePl Action, andto discuss
the potential subrogatidien waiver. Friedmartold him he did agreatjob. Lasky
soughtFriedman’sadviceregardingdocumentatiotior thelien waiver. Friedman
advisedhim thatDelawardaw requiresonly aconfirmingletter. (Id. at41-43, 69-
70). Laterthatevening FriedmarsentLaskyanemail,in which heconfirmedtheir
conversationgdirectedLaskyto Del. Code AnnTit. 19 § 2363 advisedhim that
the net recoveryMr. and Mrs. Ayers realizedfrom the PI Action would, per
Delaware statute, create a credit in Donegal’s favor againstfuture worker’'s
compensation benefits; amformedhim that“[i]f you havenegotateddifferent
termsdirectly with the workers compensati@arrier[Donegal] Icannot takeany
position on thevalidity or enforceabilityof thearrangemenas| wasnot partyto,
nor involvedin the settlement.” (Df's Ex. F at 1390). Laskywasalreadyaware,
prior to Friedman’semail, thatabsentan agreemenby Donegalto waiveits right
to take a creditagainstthe Pl Action settlemenbon future worker’'s compensation
benefits, 8§ 2363 would applyand Donegalwould receive a credit againstthe
settlement.(LaskyDepo.at 48-50).

The next day, Myers contactedLasky and accepted_asky’s proposal on
behalfof Donegal.LaskyrequestedhatMyerssend him &onfirmingletterto that
effect. (Id. at 5053). On April 18, 2016, withoutLasky having receivedthe
confirmationletter from Myers, Mr. andMrs. Ayers executeda generalreleaseof
their claimsin the Pl Action, andLaskyinformedthedistrict courtthatthe parties
“had everythingworked out.” The district courtlaterissuedan order pursuanto
Local Civil Rule 41landdismisedthePl Action. (d. at54-57, 65KasherAff. at
1 17). Under thetermsof the settlementthe Ayers’ netrecoveryof the $350,000
settlementwould beapproximately$153,000(after costsand attorneys’feesand
payingapproximately$76,000to Donegalto satisfyits lien). (Pls’ Ex. 10at1).

2 At the time, the value of Donegal’s subrogation lien was $229,184.31. (Df's Ex. G).

3 Section 2363 provides, as relevamkny recovery against the third party for damages resulting
from personal injuries or death only, after deducting expenses of rgcabell first reimburse the
employer or its worketscompersation insurance carrier for any amounts paid or payable under the
Workers Compensation Act to date of recovery, and the balance shalvftir be paid to the employee

or the employés dependents or personal representative and shall be treated as an advance payeent by t
employer on account of any future payment of compensation benefits Del. Code Ann.Tit. 19

8§ 2363(e).



Onthatsameday(April 18, 2016)Myerstriedto renegeon theagreement
advisingLaskythat his understandingad beenthat Donegal wouldyet onethird
of the grosssettlementproceeds. (Lasky Depo. at 60-62). However, Myers
subsequentlyold Lasky that Donegal’s attorney would require hitm honor the
agreementandLaskyrequestec confirmingfax to thateffect. (Id. at63). Myers
senta confrming fax thesameday,whichread: “This office will agreeto 1/3 split
of the Subrogatioiien at $76,318.37andrequestsa copy of thefinal settlement
sheetvia fax.” (PIs’ Ex. 6). Lasky believedthis languagewas sufficient to
encompasPonegal’'swaiver of its right to a credit againstMr. Ayers’ future
compensatiobenefits. (Lasky Depo.at 68-69). However,LaskybelievedMyers’
confirmingfax wasvague,soon April 19, 2016, hemailedMyers a letter hefelt
wasmoreencompassingyhich provided:

As we discussedy/esterdayfinal settlementsheetis not available.
We expecto havethatto youwithin thenextday. Thiswill confirm
that Donegalhas agreedto acceptthe sum of $76,278.9 full

satisfactionof the Workers’ Compensatiofien with respectto the
third-party settlementin the amount of $350,000.00 obtainiey
plaintiff. We understandhat the resolution othelien is notfinal

until we provideyou with afinal settlemensheet. We will forward
thesettlemensheeto you shortly. PIs’ Ex.7).

On April 20, 2016 Lasky emailedFriedmana copy of the confirming fax
Laskyhadreceivedrom Myers. (Df's Ex. Fat 1389). Friedmanwrote back,“The
letteris silentaboutanycreditwaiverandthis letterestablishes statutorycreditin
the amount oanynetrecoveryrealizedin thePI claim.” (Id.). Laskywroteback
that he agreedthe letter was silent asto thatissuebut advisedFriedmanthat the
situationhadbecoméensebecauséyershadtried to backout of thedealafterhis
swervisor reviewedit. He then expressedhis disagreementith Friedman’s
assessmentoting,“l cant[sic] seehow theycanarguefor acreditin the future
butthatwill befor you to decideif andwhenthetime comes. | am attachingthe
letter | sentto themsoyou havethataswell.” (Id. at 1388). In Friedman’sreply,
written an hour-anda-half after Lasky’sinitial email, he stated,inter alia, “Your
emailshavebeenclear,thatyou believeno creditwill existagainsthefuturework
compclaim benefits.| havebeenclearthat! disagree.”(Id. at 1387). Laskywrote
back, noting his hopdhat Friedmanwould advance the argumethiat is in Mr.
Ayers’ bestinterest,andnotingthat he couldaskanother attorneto takeover the
WC Claimif needbe. (Id.).

OnMay 5, 2016 Donegalmoved théAB to creditMr. Ayers’ futureWCBs
in an amountequal to the proceeds théyers receivedfrom the Pl Action
settlement.(PIs’ Ex. 9 at5). A hearingon themotionwasscheduledor May 19,
2016. (PIs’ Ex.9). In preparatiorfor thehearing,Friedmarrepeatedlyold Lasky
that he took no positiomsto Donegal’sallegedagreemento waive the credit,
becausene had not beena party to that agreement. Lasky, for his part, urged



Friedmanto advancethe argumentanostbeneficialto Mr. Ayers and consistent
with thefactswhich Lasky hadcommunicatedo Friedman. (Df's Ex. F at 1395-
1405). Unbeknownstto Lasky, Friedmanconcededo Donegal’sattorneythat

Donegalhadnotwaivedits creditbutadvisedDonegal’'s attornethathewantedto

give Lasky anopportunityto statehis positionatthe hearing. (Mr. Ayers Depo.at

109-14). Friedmantold Mr. Ayersnotto attendthehearing. (Id. at 103)

At theMay 19, 2016 hearingeforethelAB, LaskytestifiedthatMyershad
agreedo alien waiverthatencompassedny right to a creditagainstMr. Ayers
future WCBs Laskyconcededn histestimonythat his April 19, 2016etter did
notexpresslysetforth Donegal'sagreemento waivesuchacredit, but heexplained
that he did not includepecificsin theletter becauséne did notwantto “waive a
red flag” to Myers and have Donegatback out” of theagreemento the credit
waiver. (Pls’Ex.9at10-49. Myerstestifiedatthehearingthathe did not discuss
with Lasky nor verballyagreeto acreditwaiver. (Id. at56).

On May 25, 2016, theAB grantedDonegal’'smotion for a credit against
Mr. Ayers’ future WCBsin the amount of $153,638.6(PIs’ Ex. 10). In its order,
thelAB explained:

[Lasky’s] explanation for not including all the terms of the
settlemenin this acknowledgemenwvasessentiallythat he did not
trusttheadjusterwho hadtried to backout of thedealoncebefore.
Theoreticallya simpler and easyto understand document would
avoid another misunderstandibyg theadjusterandkeephim from
backing out of the deal. Ironically, this lack of detail in the
documentatiorhasled to exactlythe opposite. Be thatasit may,
thereis no evidencethat thecarrier waived any credit or future
entitlementin this document. One would expectthat an attorney
would draft a detailedsettlementetter unambiguouslgettingforth
all thetermsof the agreement In particularMr. Lasky madeno
secretof thefactthathe did notrustMr. Myersandfelt thathewas
lying. Logic would seemto dictate a more carefully drafted
response.JudgeHerlihy in thePhilips caseputthis situationaptly;
“The Courtis compelledo notethatthisentirecontroversy, counsel,
Board, and court time could haveeasily beenavoidedby better
draftsmanship."Theonly evidenceof anagreemento waivefuture
benefitsis the testimay of Mr. Laskywhich in atwist of irony is
seemingly contradicted by his own documentation ofthat
agreement (Id.) (citationomitted).

LaskyurgedFriedmanto appealthelAB decision, opininghatMr. Ayers
was“getting royally screwedandwe oweit to him to takethis asfar aswe can,”
but Friedmanassertedhattherewasno basisfor anappeal. (Df's Ex. F at 1423).
Neither Lasky nor Kasherrecall Mr. Ayers expressingdissatisfactiorwith their
representationpecominghostile toward them, requesting a reduction the fees



theyearnedrom thecase prthreateningalawsuit* Theydorecallhim expressing
frustration with Friedman, Myers, and Donegal, and even asking Kasher if
Plaintiffs could replace Friedmanas Mr. Ayers’ counselin the WC Claim?
However following thelAB decisionMr. Ayersdid requeshisfile for the purpose
of correspondinglirectly with Donegalandaregulatoryinsurancecommissiono
plead his case which he eventuallydid. Lasky testified that upon hearing the
request:

| said: What's up? Becauseany time you handle personal injury
casesanytype of plaintiff's cases—if somebodyask|sic] for file
materials,usuallythat meansone of afew things. And one of the
possibilitiesis they're switching attorneys, the other i$ they're
upset about somethinglLasky Depo.at 132)8

Months after the IAB decision,Mr. Ayers went to Kasher'soffice to ask his
thoughts on some equipmevit. Ayerswastrying to patent. (Mr. Ayers Depo.at
140-41).

Professional Liability Insurance Policy
On August 16, 2016,Plaintiffs submittedan applicationfor professional
liability insurancewith Defendant. (PIs’ Ex. 24). On the insurancepplication,
Plaintiffs responded “noto the following question:

Is the applicantor attorneyfor whom coverageas soughtawareof
any act, error, omission, or incidenthat might reasonablybe
expectedo resultin aclaim or suit beingnadeagainsthem? (Id.
at4).

Defendantapprovedhe applicationandthe policywentinto effecton Octoberl,
2016. (Df's Ex. A). The policy providedhat the agreemenfor Defendantto
defendor indemnify Plaintiffs would apply onlyif, inter alia:

4 Mr. Ayers testified that he asked Lasky during a phone call whether he, bhs,Aeeded to retain
an attorney tégo aftef’ Lasky and Kasher. Mrs. Ayers testified to hearing Mr. Ayers’ sidbexfall and
recalled that it got “a little loud.” Neither Mr. nor Mrs. Ayers recalled thte @f the call.Mr. Ayers first
guessed it was a month after the 14Bcision butonceded he did not remember and that it could have
been as late as Decemb#ftrs. Ayersguessedhatit couldhave been shortly before Christmas 202dr. (
Ayers Depo. at 122-28/rs. Ayers Depo. at-94). Lasky testified that this call never happened.

5 Mr. Ayersdisputes this assertion.

6 Lasky testified in his deposition that Mr. Ayers asked him on the phone fidehigl. asky Depo.
at 13132). HoweverMr. Ayers testified that he requested his file from Kasher, and did not rdtsi &t
from Plaintiffs. (Mr. Ayers Depo. at 924, 15961). Regardless dirom whom Mr. Ayers requested his
file, it is undisputed based on Lasky’s testimony that he was aware of the requesiugind ithcould
indicate that Mr. Ayers was upset about something.

6



Priorto the inception othis Policy, no Insureckknewor shoulchave
known that the sameor relatedwrongful act, legal services fact,
circumstancer adverseoutcomemight give riseto aclaim (“Prior
Knowledge Provision of the Policy”). (Dfs Ex. A at
NLFIC000025).
Underlying Malpractice Action
Lasky and Kashereachreceiveda letter datedFebruary27, 2017 from
Bruce Cassidy,Esquire, (“Cassidy”), advisng themthat he representedr. and
Mrs. Ayersin aclaim for damagesrisingout oftheir representationf the Ayers
in thePl1 Action, andrequestinghattheyforwardtheletterto theirrespectivdegal
malpracticecarriers. (PIs’ Ex. 13). Plaintiffs timely providedDefendantwith the
letter. (Cartier Depo.at 64). On June 20, 2017Rlaintiffs were servedwith a
complaintin the legal malpracticeactionfiled by the Ayers. (PIs’ Ex. 19). On
August 3, 2017Defendantformally deniedPlaintiffs coveraein the nalpractice
action basedon thePrior KnowledgeProvision of théPolicy. (PIs’ Ex. 22).
LEGAL STANDARD
FederaRule ofCivil Proceduré€“Rule”) 56 governsthe practicefor summaryjudgment
motiors. Fed.R. Civ. P. 56. Specifically, this rule providesthat summaryjudgmentis
appropriate'if the movant showthatthereis no genuine disputasto any materialfact andthe
movantis entitled to judgmentas a matter of law.” 1d. A fact is “material” if proof of its
existenceor non-existencemight affect the outcome of thétigation, anda disputes “genuine”
if “the evidenceis suchthat a reasonable jurgould return a verdict for the nonmoving party.”
Andersorw. Liberty Lobby,Inc., 477U.S. 242,248-49 (1986). Under Rule 56, the couortist
view the evidencein the light most favorableto the non-movingparty. Galenav. Leone 638
F.3d 186, 1963d Cir. 2011). At summaryudgmentthe inquiryis whethertheevidencepresents
a sufficientdisagreemento requiresubmissiorto the jury orwhetherit is so onesidedthat one
partymustprevailasamatterof law. Id. at 251-52. In makingthis determinationthe Court must

“considerall evidencen thelight most favorabléo thepartyopposinghemotion.” A.W.v. Jersey

City Pub. Schs486 F.3d 791, 79¢8d Cir. 2007).



The moving party has the initial burden of identifying evidence that shows an absance
genuine issue of material facConoshenti v. Pub. Serv. Elec. & Gas G®64 F.3d 135, 14516
(3d Cir. 2004). Once the moving party has shown that there is an absence of evidencetto suppo
the nonmoving party’s claimand/or defenses, “the nanoving party must rebut the motion with
facts in the record and cannot rest solely on assertions made in the pleadingshegeinda, or
oral argument.” Berckeley In. Grp. Ltd. v. Colkitf 455 F.3d 195, 201 (3d Cir. 200&ge also
Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). If the roroving party “fails to make a
showing sufficient to establish the existence of an element essential tauiys pase, ahon
which that party will bear the burden at trial,” summary judgment is wizdaelotex477 U.S.
at 322. With respect to the sufficiency of the evidence that the non-moving party mugé paovi
court should grant summary judgment where the-momant’s evidence is merely colorable,
conclusory, or speculativeAnderson 477 U.S. at 24%0. In order to defeat a motion for
summary judgment, there must be more than a scintilla of evidence supporting -theviog
party and more than some metaphysical doubt as to the material fdctat 252;see also
Matsushita Elec. Indus. Co. v. Zenith Radio Cotg5 U.S. 574, 586 (1986). Further, atpanay
not defeat a motion for summary judgment with evidence that would not be admissikdé at tr
Pamintuan v. Nanticoke Mem’l Hos92 F.3d 378, 387 (3d Cir. 1999).

The standards to be applied in deciding crossions for summary judgment are tame
as those applied when only one party has filed a summary judgment motion; the esutbomul
each party’s motion on an individual and separate basis, determining, for each sidey wheth
summary judgment may be entered in accordance with the Rskarkdard.” Auto-Owners Ins.
Co. v. Stevens & Ricci, InAB35 F.3d 388, 403 (3d Cir. 2016) (citation and internal quotation

marks omitted).



DISCUSSION

Theissuepresentedhereinis whetherPlaintiffs wererequiredto disclose on the insurance
applicationform thepossibilityof aclaim orlawsuitagainsthemfrom theAyers Plaintiffsargue
that given the factsas Lasky knew them prior to the effective date of the policy, areasonald
attorney would not haveeasorto knowthatthe Ayersmightfile amalpracticeclaim. Defendant
disagreesndargueghecontrary.

Under Pennsylvanidaw, courts apply awo-step analysiswhen considering aprior
knowledge provisiomn aninsurance policy SeeSelkov. Homelns. Co, 139 F.3d 146, 153d
Cir. 1998). Thefirst stepis a subjectiveevaluationin which the courtdeterminesvhatfactsthe
insuredactuallyknew prior to theeffectivedateof the policy. Id. Thesecondstepis anobjective
determinatiorwhichincorporateshelanguagef the policyatissueandaskswhetherareasonable
attorney equippewith thefactsknownto the insured would haweasorno knowthataclaim or
suit might bemadeagainsthim. Seeid. (“Second,in orderto determinewhetherthe knowledge
actuallypossessebly the insuredavassufficientto createa‘basisto believe,’it must bedetermined
that a reasonablawyer in possessiomf suchfacts would havehad a basido believethat the
insuredhadbreached professional duty.”seealso Coregisins. Co.v. Baratta & Fenerty,Ltd.,
264 F.3d 302, 3063d Cir. 2001) (notinghatthe prior knowledge provisioim Selkodifferedin
languagdrom the provisiorbeforethe courtandthatratherthanconsideringwhetherthe insured
hada ‘basisto believe’ he had breacheda professional duty,” the court would considgrether
the insured'could havereasonablyoreseerthat [his] conductmight be the basisof aclaim.”);
Brownstein & Washka. Westportns. Corp, 2002WL 1745910at *4 (E.D. Pa.July 24, 2002).
If the insuredhadactualknowledge ofactsthatmightreasonablyavebeenexpectedo giverise

to aclaim againsthim, the insuremaydenycoverage pursuat theprior knowledge provision.



Viewing thefactsin thelight most favorabléo Plaintiffs, it is undisputedhatLaskyknew
prior to Octoberl, 2016, theeffective dateof the policy, that: ashe negotiatedthe underlying
personal injurycase,Donegal(the worker's compensatiorcarrier) would have aright under
Delawarelaw to asserta credit againstMr. Ayers’ future WCBSs, unlessan agreementould be
reachedvith Donegato waivesucharight. Further,healsoknewthatpursuanto Del. Code Ann.
Tit. 19 § 2363(e)absenisuchanagreemenby Donegalto waive its right to a creditagainstMr.
Ayers’ future WCBs, thecreditwould be appliedMyersverballyagreedo waive WCBsreceived
by Mr. Ayersup until thetime of settlementin exchangdor onethird of the value of Donedj’s
lien againstMr. Ayers. Though thetwo different typesof waiver requirementsverediscussed
with theAyers,theysignedagenerakeleasainder théeliefthatLaskyhadobtained bothvaivers
from thecarrier,specificallyDonegal’swaiverof thecreditfor future WCBs,whenLaskyhadyet
to receivesucha confirmingletter from Myers. Pursuantio the settlementagreemenin the
underlyingaction theAyers ultimately receivedapproximately$153,000.00andawaiver of the
subrogation o¥WC lien only. Mr. Ayersbelievedhe would beeligibleto continuereceivingfuture
WCBSs. LaskyalsoknewthatMyershadtriedto renege on thagreemenby insistingthatthedeal
hadbeenfor onethird of the value oMr. Ayers’ grosssettlemenproceedsn thePI Action, and
thatMyerswassubsequently convinced honor theagreement Laskyalsoknewthathe(Lasky)
was not satisfiedwith Myers’ onesentenceconfirming letter and endeavoredo write his own
more comprehensiveonfirmingletterin responséo protectthe Ayersfrom thecarrier'sright to
the credit Lasky also knew that his confirming letter failed to addressthe future workers
compensation benefitedit Donegalwaspresumedo receiveunder § 2363(e)Laskydraftedthe
letterwithoutspecificitybecausdéedid notwantto “waive aredflag” to MyersandhaveDonegal

“back out” of its agreemento waivethefuturecredit. After theconfirmingletterswereexchanged,

10



Friedman,a Delawae attorneyfrom whom Lasky sought advice on thmatter,advisedhim that
becausé[n]either letter containsanytermsregarding theredit, nor awaiver of sameg’ no credit
waiverwasestablishedinderDelawardaw. LaskyalsoknewthatthelAB hadin May 2016ruled
in favor of DonegalandagainstMr. Ayers on Donegal’sentitlementto future creditandhadlaid
theblamefor Mr. Ayerslosing thecreditwaiversquarelyon Laskys shoulders.Specifically,the
IAB noted: Lasky could haveclearedup any misunderstandingvith a “simpler and easyto
understand documentironically,” thelack of detailhe putn the confirmindetter“led to exactly
the opposite”; “one wouldxpect anattorney’sconfirmationletterto unambiguouslgetforth all
terms of the agreement;logic would seemto dictate” that Lasky would write a comprehensive
letter if his concernwas, as he testified Myers’ lack of trustworthiness; the whole controversy
“could haveeasily beenavoidedby betterdraftsmanship”;and,“in atwist of irony,” the only
evidenceof acreditwaiverwasLasky’stestimonywhichwascontradictedy hisown confirming
letter. Lasky,in urgingFriedmanto file anappealof thelAB decision, notethatMr. Ayerswas
“getting royally screwed.” Lasky also knewthat Mr. Ayers hadrequestedhis file, albeit for a
statedpurpose of correspondirdirectly with Donegalandaregulatoryinsurancecommissiorno
pleadhiscase

Turningto thesecondbjectivestepof theanalysis,this Court concludethatareasonable
attorney equippeith the undisputediacts knownto Lasky would havereasonto know that a
claimor suitmightbe brought againsim. Thewritten|AB decisionalone wouldhppeato dictate
sucharesult. Although awritten decisionwhichresultsn financialdamageo anatorney’sclient,
which solely blamesthe attorneyor said damageanddescribeghe attorney’sactionsasironic,
illogical, in defianceof expectationsand responsiblgor resultscontraryto what he intended,

might not be dispositive of aegjal malpracticeclaim, it is certainly a strong indicatothat the

11



attorney’sactionsmightgiverise to a claimfor legalmalpractice. Therelevantcaselawstrongly
supportghis conclusionj.e., thata prior knowledge provisiomay be invokedby a malpractice
carrierwherean adverseoutcometo the insuredattorney’sclient was basedon someaction or

inactionby the attorneythat brought abouthat adverseresult See,e.g, Brownstein 2002WL

1745910at *4 (ruling for the insurebasedon prior knowledge provisiowhereinsuredattorney
was awarethat his former client had soughtto overturnher criminal conviction on thebasisof

ineffective assistancef counsel, prosecutorial misconduahdtrial courterror, and had hired
postconviction counsel; the insured attorriegd been questionedextensivelyregarding his
performanceata postconvictiomearing;andthe insured attorndgnewtheformerclienthadbeen
grantedanewtrial, but did not know omvhatground thenewtrial hadbeengranted; Mt. Airy Ins.

Co.v. Thomas954F. Supp. 1073, 1080VN.D. Pa.1997) (vhere“the defendanknewthathehad
not actedto prosecute higlient’s claim during the approximatelytwelve year period of its

pendencyandknewthat the court hadismissedheclaim on that basis . . .[a] reasonald person
. . . couldexpectthatamalpracticeclaim mightresult.”) (first emphasisadded) seealsoBaratta,

264 F.3dat 307 n.3("A breachof a professional dutgndabasisfor aclaim arethus‘two peasn

a pod.’ If theformeroccursexperiencaeacheshatthelattercanbeexpectedo follow.”).

In support otheir position,Plaintiffs makemuchof Lasky’ssubjective understandinigat
the Ayers never expressedany unhappinesswith Plaintiffs’ servicesor dissatisfactionwith
Plaintiffs’ representatiortheAyersneverthreatenedo file suitagainstPlaintiffs; the Ayersnever
madeany demandsuponPlaintiffs; around thdime of thelAB hearing, théAyersrequestedhat
Plaintiffs expanadhescopeof theirengagemertb covertheWC Claim; andtheAyersonlyvoiced
frustrationwith FriedmanMyers,andDonegal However,“anattorney’s subjectivbelief, based

upon hisrelationshipwith hisclient, thattheclient would notbring amalpracticesuit, is irrelevant

12



to this objectiveanalysis’ Mirarchi v. Westportins. Corp, 2003WL 1918975at *7 (E.D. Pa.
Apr. 21, 2003);see also Brownstein 2002 WL 1745910,at *5 (“[The insured’s] subjective
understanding of the likelihood offature malpracticesuitin light of [the client’s] commentss
not relevantto this inquiry); Mt. Airy, 954 F. Supp.at 1080 (“Any dispute ovemwhetherthe
[insured]believed,on thebasisof hisrelationshipwith hisclient or hisimpressiorof thatclient's
reactionto the situation,that the client would make a claim is not relevantto our analysis.”).
Accordingly, thesefacts supportingLasky’s subjectivebelief of whetheror not theAyers would
bring suitareunhelpfulto Plaintiffs’ position.

Additionally, Plaintiffs appearto arguethat Defendant cannatatisfythe objective prong
becausehe Ayers’ malpracticeclaim againstthemlacks merit, asit was Friedman,not Lasky,
who committedmalpracticeandbecauséhe“[t]he settlement . .wasagreatresult,regardles®f
whether Donegalmaintaineda credit againstAyers’ future worker’'s compensatiorbenefits.”
(ECF 22-1at 20). However,this arguments misplacedbecausean attorney “cannoaissumea
claimwill not be broughbecausde subjectivelybelievesit . . .lacksmerit.” Baratta 264 F.3d
at 307 (emphasisoriginal). Further,by Lasky’s own account,Mr. Ayers was getting “royally
scraved,” an outcome thdAB placedsquarelyon the actions ofasky, not Friedman. Any
reasonablattorney would knowhatthe Ayershadsufferedaninjury, andthatthelAB hadplaced
theblamewith Lasky.’

Finally, Plaintiffs rely on Bensalemrlownshipv. WesternWorld Ins. Co.,, 609F. Supp.
1343(E.D.Pa.1985),andLehighValleyHealthNetworkv. Exec.Riskindem.nc., 2002U.S.Dist.

LEXIS 29012(E.D. Pa.Jan30, 2002)for support. However,Bensalems inappositeandLehigh

7 The Court notes Plaintiffs’ assertion that Defendant’s claim adjadteitted in his deposition that
Plaintiffs were truthful in answering “no” to the prior knowledge question anabpelication. The Court
rejects this assertion as a complete mischarzation of the deposition testimony.
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is easilydistinguishable.In Bensalemtheissuewaswhena “claim” hadbeenmadeagainstthe
insuredfor purposes of the insured’s coverggicy. Theinsurer did noargue,ashere,thatthe
insuredfailed to notify it of the potentiatlaim, asrequiredunder a prior knowledge provision.
Thus,Bensalenis inapposite.

By contrastLehighinvolves a prior knowledge provision, btis distinguishable on the
facts. In Lehigh the insured, a hospital, did not disclosetemsuranceapplicationcertainissues
surrounding aphysician’sapplicationfor staff privileges at the hospital. The physicianhad
previously lost hiscourtesy” privilegesfor failing to pay his staff dues,had contestedhatloss,
and had appliedfor new privileges. The hospital’scredenialing committeehad recommended
approval of his applicationHowever,lessthana monthbeforethe effectivedateof theinsurance
policy in question, the hospitalexecutivecommitteerejectedhis application.He was however,
still entitledto a hearingbeforethe Board of Trusteesandultimately requestedne (though the
hospitalwasunawareof hisrequesuntil aftertheeffectivedateof the insurance policy)in ruling
thatthe insuremwasrequiredto provide the hospitaloveragdor the physician’sfederalandstate
courtactionsagainstthe hospitafor an allegedantitrustviolation andfor allegedlyviolating its
own by-laws, the courtheldthat“the situationwith [the physician],asit stoodin June 199%vhen
[the hospitallappliedfor coveragewith [the insurer],did notyet portendlitigation becausdthe
physician]had not yet receiveda hearingasrequiredby hospitalby-laws.” Id. at *29. Further,
under federal law, the physician’sclaims “were limited to providing a fair hearingfor [his]
applicationfor privileges,”and “thus, [he] could not sue until thBoard heardandrejectedhis
applicationfor staff privileges.” Id. at*29-30. Additionally, the court notethatthecredentialing
processvasoften contentious,but rarelyled to litigation, andasit pertainedto the physicianin

guestion,jt wasnotclearby the effectivedateof the policythathe would noteceiveprivileges,
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given that the credentialingcommitteeand executivecommitteehad decideddifferently on the
issue,and the Board of Trusteeshad not yet held a hearing. Finally, the court notedhat the
insurer’spolicy did not require the hospittl notify it of disputesvhereoutside counselasnot
required andproceeding$or staff privilegesgenerallydid notrequireoutside counsel-ormyriad
reasonsl.ehighis factually distinguishabldrom thefactsat bar, particularlyasit pertainsto the

written IAB decisionfinding Laskyat fault for thefinancialinjury sufferedoy Mr. Ayers.

CONCLUSION

For the reasonstatedherein,Defendant’smotion for summaryjudgmentis grantedand
Plaintiffs motionfor summaryjudgments denied. Accordingly,judgments enteredn favor of
Defendant. SeparatéOrders addressingachmotionfor summaryjudgmentand consistentvith

this Memorandum Opinion follow.

NITZA 1. QUINONESALEJANDRO, U.S.D.C.J.
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