FLYNN et al v. MANUFACTURERS AND TRADES TRUST COMPANY Doc. 121

INTHEUNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EDWARD R. FLYNN, et al : CIVIL ACTION
Plaintiffs, :

V.
: NO. 17-cv-04806-WB
MANUFACTURERSAND TRADES :
TRUST COMPANY :
Defendant.

MEMORANDUM

ThePlaintiffs filed a Motion to Compel Discovery Respes. Doc. No. 103
(motion); Doc. No. 105 (“Pl. Mem.”). The Defendamessponded (Doc. No. 110 (“Def.
Resp.”)) and the Plaintiffs have filed a reply. Dd®. 111. | have scheduledh&aring on
October 26, 2018. The purpose of this Memoranduto give the parties my tentative
thoughts concerning the proper disposition of thaion, in an effort to provide them
with guidance to make the hearing productive. | pmibceed through thearious
discovery requests, outlining my tentative rulimgdgproviding a very short explanation
of my reasoning.

Preliminary Rulings

1) Generally, Plaintiffsrequests and interrogatories are clear, directed
toward obviously relevant information, andauld be answered. The parties’ main
combat seems to be over whether discovefpre class certification should be done by
sampling or classvide. Many of the subordinate disputes take onrtBgnificance as a
result of this issue.

2) Defendants objeatins areotherwisenon-specific, boilerplate responses
with very little substanceRarticularly when it comes to a showing of disprojmanality
or burdensomeness, Defendant’s objections arergcKkheobjections arén most
instance®overruled. Insomeinstances Defendant contends it has already resgpshal

interrogatories or demands for production. If ishaovided answers or documents,
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and has nothing further to add after its objectibase been overruled,will say so
under oathlfit needs tasupplement its responses in light of the objectibamg
overruled, it will do so under oath.

3) The Defendaris general objections to interrogatoraa® overruled.
Objections have to be noted with specificity. FRdCiv. Pro. 33(b)(4)see Covington v.
Sailormen Inc., 274 F.R.D. 692, 6934 (N.D.Fla.2011)(“Common sense should have
been enough for Defendant to know that boilerplabmtgunstyle ‘GeneraDbjections,’
incorporated without discrimination into every aresywere not consistent with
Fed.R.Cv.P.33(b)(4)'s directive thaft]he grounds for objecting to an interrogatory
must be stated with specificity). The same holds for requests for productisee Fed.
R. Civ. Pro. 34(b)(2)(B).

4) An objecting party must “state whether any respessaterials are being
withheld on the basis of that objection.” Fed. R..®@ro. 34(b)(2)(C)In large measure
theDefendant has not complied with this ruliewill do so.

5) If the Defendant has beerotified in writing of purported deficienciemmn
its responses to discovery, and its response isithatsnothing, ornothing further to
disclose, it shall respond by affidavit under o#ttht it has made careful search of
recordsand information under its control response to the notice of deficiees and
hasnothing, ornothing furtherto disclose. Such an affidavit may be the basis of
precluding evidence submitted by the Defendantlater stage of the proceeding, if the
discovery request covered the evidence and thesagévas not produced in discovery.

6) If the Defendant indicates in a discovery respoorsiered below that all
information responsive to the request or interrogghas been previously supplied,

Defendant shall make such an assertion under aadhshall supply the bates niars
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of all responsive documents and refer to the irdgatory answer by number and date
of response.
Sampling Protocol

7) Plaintiffs wantextensive classvide discovery. Defendant claims undue
burden and seeks discovery limited to only 150 indiviteyahich would represent 50
persons in each of the three classes identifieithénAmended Complainand
approximately 3.8% of the 3,956 people identifigddefendant as the total number of
people who are potential class memb&eeresponse to Plaintiffinterrogatory 9
Plaintiffs want complete discovery as to 20% of gogential class members, and class
wide discovery as to a number of other issues.

8) To resolve this impasse, on or before November0d82 the Defendant
shall file under seal separalists of the names of eaplotentialclass membein the
‘FORM 1 NOR CLASS,”the “FORM 2 NOR CLASS,” the “N®ALTERNATIVE CLASS”
and the "POSTSALE NOTICE CLASS.Defendant shall order the lists by date of
transaction, oldest to most recent. The datearsaction shall appear in a column next
to each name. The parties shall agree on a mearadbmly selecting 10% of each
class for sampled discoveny.there is agreement, the parties shall prom piéyd
stipulation indicating their agreemeand Iwill enter an order confirming the parties’
protocol

9) If the parties cannot agreen @r before November 22018 the parties
shall each file a memorandum of no more than 10epagxclusive of exhibits,
explaining why discovery should not proceyglselecting every tenth name, with a
random starting point on each list selected by hEefendant claims undue burden,

Defendant shall supply an estimate of the numbeto@iments and pages of records to
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be supplied foma 10%sample group, and explain hdefendant arrived at the figure.
Defendant shaklsosupply athoroughaccountingfthe hours spent on the 19,000
pages produced so far (Def. Mem:1B) concerning Representative Parties, detailing
the persons who spent time on producing the docum#émeir job title and function,
the hours spendn productionof documentsan explanation of the nature of work done,
theannual salary antourlysalaryrate attributable to that pers¢for attorneys and
paralegals employed by its outside counsel, Dedaricheed only supply hourly billing
rate) and an itemization adthercosts associated with the productidime estimate and
accounting shall be submitted under oath. The psepad the submission is to provide
me withreliableinformation on the projecteburdensomeness of the sampling
procedure outlined above.

10) If Defendant contends a smaller sample size willduee statistically
reliable results fairly representative of the coetplclass, it shall file an affidavit under
oath from a qualified statician supporting their contention, and providicancrete
suggestions on how to overcome the statistical eoms.

11)  If Plaintiffs contend theample group is too small, @therwisewill not
produce statistically reliable results fairly repeatative of the complete claskey shall
file an affidavit under oath from a qualified stgtician supporting their contention, and
providing concrete suggestions on how to overcoheestatistical concerns. Upon
review of the parties’submissions | will issue @mler fixing the discovery sampling
protocol and addressing the timing of compliancthwny particular discovery rulings,
below, 11 1315.

12) There shall be no class wide discovery until furtbeurt order. Full class

wide discovery at this tim@ould be overly burdensome and disproportionatéhto t
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issuesand monetary amountsvolved in this caseSampled discovery should enable
the parties to make reliabéxtrapolationsabout what full scale asswide discovery
would reveal. This should be diefent to address the legal and factual issue$ thast
be resolved prior to class certification.

13) Individual discovery disputes are tentatively reeal below. The discovery
ordered below shall be limited to the sampled clagsnbers stipulated bhéparties or
chosen by the courAll discovery ordered below is limited to the clgssriod.

14) Interrogatories

No. 1(Pl. Mem. 12; Def. Mem. 7Rlaintiff asks for identification of the
personsvho wereinvolved in answering the interrogatories. éflDefendant’s
objections are overrule@efendant shakupply an unequivocal answer under
oath.

No. 2 (Pl. Mem.13; Def. Mem. §. Plaintiff asks for an account of the
deficiencies for all class members. All of Defentfambjections are overruled.
Defendant shall supply an unequivocal answésome of the deficiencies have
been discharged in bankruptcy, the Defendant stk the deficiency is “zero”
and explain that it was discharged in bankruptcy.

No. 3 (Pl. Mem. 3; Def. Mem9). Plaintiff asks ér auto loan deficiency
actions. All of Defendant’s objections are overmil®efendant shall supply an
unequivocal answer under oath.

No. 4 (Pl. Mem. 17; Def. Mem. 10). Plaintiff asks for gens having
knowledge of the facts alleged in the Complaint.oflDefendant’s objections are

overruled. Defendant shall supply an unequivocavear under oath.



No. 5 (Pl. Mem. 18; Def. Mem. 11). Plaintiff asks for alculation of
minimum statutory damages. All of Defendant’s obi@as are overruled.
Defendant shall supply an unequivocal answer urodé¢h, or by following the
procedure outlined in Fed. R. Civ. Pro. 33(d).

No. 6 (Pl. Mem. 19; Def. Mem. 11). Plaintiff asks for arplanation of the
difference in meaning between two phrases appeannDefendant'forms. All
of Defendant’s objections are overruled. Defendstmdll supply an unequivocal
answer under oath.

No. 7 (Pl. Mem. 20; Def. Mem. 7). Plaintiff asks for thggregate amount
Defendant actually paid all third parties for stgesexpenses. All of &endant’s
objections are overruled. Defendant shall supplpyaequivocal answer under
oath.

No. 8 (Pl. Mem. 21; Def. Mem. 12). Plaintiff asks for taggregate amount
Defendant actually paid for storing vehicles. Allefendant’s objections are
overrded. Defendant shall supply an unequivocal answetar oath.

No. 9 (Pl. Mem. 22 Def. Mem. 1213). Plaintiff asks for the total number
of people who comprise the various classes definddle ComplaintDefendant
has supplied figures, subject to nepeific objections. All of Defendant’s
objections are overruled. If the overruling of thigections means that the
answer has to be supplemented, Defendant shallleopgmt its answer under
oath.

No. 10 (Pl. Mem. 23 Def. Mem. 10). Plaintiffs ask for the pcess by

which Defendant answered its interrogatories. Thegjion is unduly vague and



focuses on the process of answering interrogataagser than on the substance
of the litigation. ThePlaintiffs’motion as to this interrogatory is DENIED.

No. 11 (Pl. Mem. 24; Def. Mem. 134). Plaintiffs ask for specific
information about Gene Daisey’s loan. All of Defemd’s objections are
overruled. Defendant shall supply an unequivocaveer under oath. Defendant
shallalso provide the Btes stamp number oheh document that it contends
supplies the answer to the interrogatory.

No. 12 (Pl. Mem. 25; Def. Mem. 14). Plaintiffs ask for spfec information
regarding a possale notice send to Abbott. All of Defendant’s attjens are
overruled. Defendant shalipply an unequivocal answer under oath. Defendant
shallalso provide the Btes stamp number of each document that it contends
supplies the answer to the interrogatory.

No. 13 (Pl. Mem. 25; Def. Mem. 14). Plaintiffs ask for theteria
Defendants used tealculate the $200 expense for preparing/ repairireg t
repossessed vehicl€he fact that the figure was an “estimate,” as Defent
contends, does not obviate the responsibility tevear the question. If there
were no criteria used, and the figure wakesied arbitrarily, Defendant shall so
state All of Defendant’s objections are overruled. Defamd shall supply an
unequivocal answer under oath.

15) Requestsfor Production

Nos. 1-5 (Pl. Mem. 2628; Def. Mem 15). Plaintiffs ask for documents
supportng specific charges for storing and repairing regassed vehicles of the
representative plaintiffs. All of Defendant’s objemns are overruled. Defendant

shall supply an unequivocal response under oath rg@sponsive documents.
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No. 6 (Pl. Mem. 29; Def. Mem. 136). Plaintiffs seelsample discovery of
all classes. All of Defendant’s objections are owded. Defendant shall supply an
unequivocal response under oath with responsive th@nts.

No. 7 (Pl. Mem. 30; Def. Mem17). Plaintiffs seek complaints filed against
Defendant regarding its repossession policy, pcacind procedure. All of
Defendant’s objections are overruled. Defendantilshuigpply an unequivocal
response under oath with responsive documents.

No. 8 (Pl. Mem. 31; Def. Mem. 18). Platiifs seek exemplars of every
notice of repossession and pastle notice form sent by Defendant during the
class period. All of Defendant’s objections are mwéed. Defendant shall supply
an unequivocal response under oath with respordieements.

No. 9 (Pl. Mem. 31; Def. Mem. 18). Plaintiffs seek exemns of each retalil
instalment sale contract assigned to Defendantrduttie class period. All of
Defendant’s objections are overruled. Defendanilshugpply an unequivocal
response under oath withsgonsive documents.

No. 10 (Pl. Mem. 32; Def. Mem. 18). Plaintiffs ask for dibcuments that
tend to substantiate Defendants interrogatoriesiniiffs request is DENIED as
phrased because the question is unduly vague. Dafenshall supply all
documensuponwhich it relied, or which it consultedy responding to
Interrogatories.

No. 11 (Pl. Mem. 32; Def. Mem. 11). Plaintiffs ask for insnce policies
that may cover Defendant for the claims asserteBlaintiffs. Defendant

responds that it has already statedts Rule 26 initial disclosures thdthas no



such insurance. Plaintiff acknowledges that thisvaer was provided in
Defendant’s initial disclosures. Plaintiffs’motiost DENIED.

No. 12 (Pl. Mem. 3338; Def. Mem. 1922). Plaintifs askfor all
documentgoncerning the representative plaintiffs or th@possessed vehicles.
Defendant responds that it has already supplieduadh documents. Plaintiff
identifies a number of deficiencies. Defendant hespondedo the deficiencies.
Defendar shall supply its answer, provided at pp-2P,as a supplemental
responseunder oath. In additiorthe objections identified at Def. Mem. 22,
(i), (iv), (v), (x), (xi) and (xii) are overruledThese deficiencies seem reasonably
clear, and are drawn from language in documentesaaly produced by
Defendant.

No. 13 (Pl. Mem. 38; Def. Mem. 22). Plaintiffs seek docum®that
concern Defendardg repossession policies, procedures and practédiesf.
Defendant’s objections are overruled. Defendardllssupply an unequivocal
response under oath with responsive documents.

No. 14 (Pl. Mem. 39; Def. Mem. 23). Plaintiffs seek Defemds contracts
with third party vendors concerning repossessidhofDefendant’s objections
are overruled. Defendant alhsupply an unequivocal response under oath with
responsive documents.

No. 15 (Pl. Mem. 39; Def. Mem. 23). Plaintiffs demand amanizational
chart. All of Defendant’s objections are overrul&kfendant shall supply an

unequivocal response under oath with responsive th@nts.



16) Privilege Log (Pl. Mem. 41; Def. Mem. 24). | will resolve privie log
issues after examining the most recent privileggeifocourt, hearing argument from
counsel, and if necessary, examining documentsestibp a privilege clainin camera.

17) Sanctions (Pl. Mem. 4450; Def. Mem. 2930). | will deny the sanctions
motion without prejudice to its being renewed onlte discoveryutlined in this
Memorandum habeen undertaken.

BY THE COURT:
s/Richard A. Lloret

RICHARD A. LLORET
U.S. Magistrate Judge
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