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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TIMOTHY PATRICK DUNIGAN,
Petitioner, :
V. : Civ. No. 17-5314

SUPERINTENDANT MICHAEL CLARK, et al.,
Defendants.

ORDER

Pro se HabeagPetitioner Timothy Patrick Dunigarchallengeghe consecutivesentences
the state court imposed for sex crimes committed as a juvenile and as a(DadulNo. 1); 28
U.S. 8§ 2254. | will accept Magistrate Judge Lloret’s Report and Recommendation (to which no
objections have been filed) and deny reliBlunigan repeatedly raped and assaulted his younger
cousinfor some ten yeargSeeDoc. No. 10 (citing Tr. of September 18, 2Eéntencing Hearing,
pp. 55, 5859).) The abuse began whBunigan was @—and his victim was in kindergarten
and continued untiDunigan’sarrest at age 19.I1d)) After a bench trialDuniganwasconvicted
andsentenced to an aggregate term of 20 to 44 years’ incarcer@fiorof September 18, 2015
Sentencing Hearing, pp. 76-78.)

Dunigan nowcontends that the sentencing judge “abused its discretion in imposing

consecutive sentences upon [Dunigan] for acts committed as both a juvenile and ansgitdt, de
[Dunigan’s] age at the initial time[] of [sic] these acts and [Dunigan’spagesentencing, which
resulted in a manifestly unreasonable sentence and an Eighth Amendment Viol@ion. No.
1); 28 U.S.C8 2254 The Commonwealthespondghat| should dismiss th@etitionbecause
Duniganimproperly challenges the state court's exercise of discretion; it does nessadbe
Eighth Amendment claim(Doc. No. 6)

Judge Richard A Lloret recommend denyingrelief becauseDunigan’s ‘abuse of

discretiori claim is not cognizable, armbcausis Eighth Amendment claim is bgpnocedurally
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defaultedand substantively meritlesgDoc. No. 10.) Dunigan has filed no objectiortdaving
reviewedJudge Lloret’s Report,will adopthis recommendation.
Judge Lloret correctly concluded that becaDseigan’s abusef discretionclaim raises

only state lawquestion, | may not address(iboc. No. 10 (citingVilson v. Corcoran562U.S. 1,

5 (2010)(violations of state law are not grounds for federal habeas redied) alsdRiverav.

Goode 540 F. Supp. 2d 582, 601 (E.D. Pa. 2008) (“a federal habeas court is not authorized to
review the discretionary aspects of a state court sentence”) (citing. cbesg is thus no federal
basis to address this claim.

Dunigan has procedurally defaulted his Eighth Amendment claim. In challenging his
sentence, Dunigan raised only the abuse of discretion claim in the Pennsylvania CouninainCom
Pleas andih the Pennsylvania Superior Cau¢geeDoc. No. 10 (summarizing appellate history)).

(Id.) Any subsequent appeal is now time barred. 234 Pa. Code RH&Bighth Amendment

claim is thugprocedurallydefaulted Colemanv. Thompson501 U.S. 722, 748 (1991)[£] state

procedural default of any federal claim will bar federal habeas unless thengetde@monstrates
cause and actual prejudice.”) (citation omitted).

In any event, Dunigan’s Eighth Amendment Claim is meritlesslistrict court may deny
a petition on the merits, rather than requiring comp&teaustionif it appears unequivocally that

the petitioner has not raised a colorable federal clairadilkner v. Pennsylvania Dep't Gbrr.,

221 F. Supp. 2d 560, 563 (E.D. P&02) (citingLambertv. Blackwell, 134 F.3d 506, 53415,

517 (3d Cir.1997); Evans v. Court of Comnleas 959 F.2d 1227, 1231 (3d Cir.1992)).

The Eighth Amendment prohibits punishment that violates “evolving standards of

decency.” Graham v. Florida, 560 U.S. 48, 58 (2010) (quotistelle v. Gamble429 U.S. 97,

102 (1976).In relevant parttithus prohibits “extreme sentences that are grossly disproportionate
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to the crime.”Id. (quotingHarmelin v. Michigan, 501 U.S. 957, 1001 (1991) (Kennedy, J.

concurring) (internal quotation marks omitted)).

There is nothing in the record to suggest that the sentence here is disproportionate to the
crimesDunigan committed Dunigan raped his younger cousin repeatéoiiyalmost a decade
beginning wherthe victimwas in kindergarten (SeeTr. of September 18, 2015 Sentencing
Hearing p. 55-60.) He threatened to break both her arms, to rape her more violently, or to Kill
her if shedisclosed his conduct to anyonéld.) Although he committedome ofhis crimes
occurred while he was a juvenilBunigan’sconduct continued as an adult until hiseat (1d.)

As Judge Lloret notes, the Supreme Court has upheld more severe sentences f@argighifss

severe crimes(Doc. No.10; see alsd.ockyer v. Andrade, 538 U.S. 63, 72 (20Q@e sentence

for conviction on two counts of petty theft pursuant to three-strikes law did not violatgtitk E

Amendment);_Harmelinv. Michigan, 501 U.S. 957, 957 (1991) (mandatory life sentence for

possession of more than 650 grams of cocaine did not violate the Eighth Amendoent)es

this case implicate Miller VAlabama asDunigan arguesDunigan is not a juvenile, amgasnot

sentenced to life without parole. 567 U.S. 460 (2012) (mandatory life without parole seatence f
juveniles violates Eighth Amendment). His EigAimendment claim is thus meritless.

| will adopt Judgelloret’'s Recommendation, and deny Dunigan’s 8§ 2254 Petition with
prejudice.

AND NOW, this26th day ofMay, 202Q upon careful and independent consideration of
Timothy Dunigars pro se Petition for Writ of Habeas Corpus (Doc. No. 1), Respondesit
Response to Petitiofor Writ of Habeas Corpus (Doc. No. 9), Judgellorets Report and
Recommendation (Doc. NoOXto which there are no objectiorendall available state court

records, it is hereb@RDERED that:
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1. The Report and Recommendation (Doc. NQ.i$&PPROVED and ADOPTED;
2. The Petition for Writ of Habeas Corpus (Doc. No. IDiSM1SSED with preudice;
3. A Certificate of Appealability shalNOT ISSUE. See28 U.S.C. § 2253(c)(1)(ABlack
v. McDanie| 529 U.S. 473, 484 (2000); and
4. TheCLERK OF COURT shallCLOSE this case.
AND IT 1SSO ORDERED.

/s/ Paul S. Diamond

May 26, 2020 Paul S. Diamond, J.



