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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RILEY BANKS,
Petitioner CIVIL ACTION NO. 18-90

V.
MICHAEL CLARK, THE DISTRICT
ATTORNEY OF THECOUNTY OF
PHILADELPHIA, and THE ATTORNEY
GENERAL OF THE STATE OF
PENNSYLVANIA,

Respondents.
ORDER

AND NOW, this 10th day of May, 2018, after considering the petition for a writ of
habeas cqus filed by thepro se petitioner, Riley Banks (Doc. No. 1), the report and
recommendation filed by the Honorable Timothy R. Rice on January 31, 2018 (Doc. No. 3), and
the objections to the report and recommenddiioely filed by the petitionepn April 7, 2018
(Doc. No. 7)}it is herebyORDERED as follows:

1. The clerk of court iDIRECTED to remove this action from civil suspense and
return it to the court’s active docket;

2. The petitioner's objections to the report and recommendations (Doc. Nee 7) a
OVERRULED;?

3. The Honorable Timothy R. Rice’s report and recommendation (Doc. No. 3) is
APPROVED andADOPTED,;

4, The petitioner’s petition for a writ of habeas corpus (Doc. No.RENIED;

5. The petitioner has not made a substantial showing of the denial of a constitutional

right and is therefore not entitled to a certificate of appealability, 28 U.S.C. &2@53(@nd
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6. The clerk of court shall mark the caseCASOSED.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.

! The federal “prisoner mailbox rulgsrovides that a pro se prisoreepetition is deemed filed “at the time petitioner
delivered it to the prison authorities for forwarding to the court clddaliston v. Lack487 U.S. 266, 2736
(1988). Although the clerk of court did not docket the petitioner’'s objections ungat 26, 2018, the petitioner
included a proof of service indicating that he served the objections on7A2018. The court has used this latter
date in finding that the petitioner timely filed the objections to the repdrtecommendations.

2 The court conducts @ novareview and determination of the portions of the report and recommend®i®R")

by the magistrate judge to which there are objecti@ee28 U.S.C. § 636(b)(1) (“A judge of the court shall make a
de novo determination of those portions of the report or specified proposedéiratirecommendations to which
objection is made.”)see alscE.D. Pa. Loc. R. Civ. P. 72.1(1V)(b) (providing requirements fandilobjections to
magistrate judge’s proposed findings, recommendations or report)

In Magistrate Judge Rice’'s R&R, he recommends that the court diimisnstant habeas petition because
the petitioner’s claims are untimely, procedurally defaulted, orcogmizable. SeeR&R at 1, Doc. No. 3. More
specifically, Judge Rice noted thtae petitioner filed the instant petition well beyond the-pe&r period for him to
file it after his judgment of sentence became findee id.at 23. Judge Rice noted that although the petitioner’s
timely filed petition under Pennsylvania’s Post Conviction Relief @@CRA”) tolled the time to file a section
2254 petition, on November 21, 2012, the Supreme Court of Pennsylvania denikidra fpetallowance of appeal
relating to the petitioner’s appeal from the trial court’s denial of hiR&@dition and the time for him to file the
instant habeas petitioner expired by June 7, 20d3at 3. The petitioner did not file the instant petition until more
than four years after the time for him to file the habeas petitioimeskpld. Judge Ricealso pointed out that the
petitioner’s filing of a second PCRA petition, which the state courts dietedmvas untimely filed, did not toll the
time to file the instant petition as he is bound by the state courts’ timelinesmidaten. Id.

Judge Ricealso rejected the petitioner's argument (which he construed liberallyhthdt/inited States
Supreme Court’s decision Hlleyne v. United State§70 U.S. 99 (2013) and the Supreme Court of Pennsylvania’s
decisions inCommonwealth v. NeimaB84 A.3d 603 (2013) an@ommonwealth v. Munid64 A.3d 1189 (2017)
warranted an alternative start date under 28 U.S.C48(8R1)(C) or (D). Id. at 36. With respect tdAlleyne
Judge Rice noted that the Supreme Court decided the case in 2013eand,hevestablished an alternative start
date because @flleyne the petitioner missed the deadline for filing the instant petition by mareftiur years.ld.
at 4. As forNeimanandMuniz, Judge Rice explained thideimancannot create a cognizable federal claim because
it was decided on only state law groundd. at 5. In addition, the petitioner failed to explain why he waited four
years after the Supreme Court of Pennsylvania dedlidanbefore filing the instant petitionld. As for Muniz,
Judge Rice pointed out that even though the Supreme Court of Remigydecided the case on federal and state
grounds, even if the petitioner’s limitation period restarted at the tfntieeodecision in July 2017, the petitioner
never raised a claim der Munizin state court (such as by filing a third PCRA petition) and now no longer has the
ability to do so. Id. Thus, Judge Rice concluded that the petitioner’'s claims baséduniz are procedurally
defaulted and the petitioner failed to demonstrate any legitimate cauthe fdefault or a fundamental miscarriage
of justice based on the court being unable to review the cliam.

Judge Rice further determined that the petitioner was not entitled itatd@quiolling because he failed to
explain whyhe waited years to file the instant petition and did not allege that any ektegrdircumstances
prevented him from filing the petitiond. at 6. Finally, Judge Rice concluded that the petitioner did not satisfy the
fundamental miscarriage of justi exception to the ongear limitations period because he was not challenging his
conviction or alleging actual innocenclal.

In the objections to the R&R, the petitioner appears to argue that the PCR# ban his ability to file the
instant petitim because it improperly infringes upon his constitutional right tkh babeas corpus reliefSeePl.’s
Notice of Obj. to the R&R at-B. He also claims that he “is entitled to a modification esftence because the
statutes applied to him at his initeéntencing have been deemed unconstitutional and void i.e. (Megan’s ILaw I,
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[).” 1d. at 4. With respect to this argument, he appears to claim that he is entigéidftanderMuniz Id. at 56.

For his final argument, the petitioner claimsttha filed an untimely habeas petition here because “there was the
issue with the disposing of his second P.C.R.A. petition whilep#igion was being reviewed the petition was
amended to include the claim of mandatory sentences being applied ttitivmgr and the statute that was used
against the petition being deemed unconstitutionkl.”at 6. The petitioner also requests that the court grant him a
certificate of appealabilityld. at 6.

Unfortunately for the petitioner, none of the aforenmmdid objections adequately address the issues raised
by Judge Rice in the R&R for the following reasons: First, the petitioner dichiseta constitutional challenge to
the PCRA or his excuse about his second PCRA somehow interfermyisvability tofile the instant habeas action
with Judge Rice and he cannot raise it now for the first ti®ee Jimenez v. Barnhaa6 F. App’x 684, 685 (3d
Cir. 2002) (citingLaborers’ Int’l Union of N.A. v. Foster Wheeler Car@6 F.3d 375, 398 (3d Cir. 1994))vén if
he had not waived these arguments, the petitioner fails to competentlynexpiaithe PCRA interferes with his
ability to timely file a federal habeas petition or how the filing and msing of his untimely second PCRA petition
interfered with hé ability to file a habeas petition in this case (and, as Judge Rice notedjlthénaee filed the
habeas petition here and asked the court to stay and abey it pending theeaftttersecond PCRA petition).

As for his second argument indicating thati entitled to a modification of his sentence in lightoiniz
this argument again does not apply to (1) whether he filed the tipsttition within the oneear limitations period,

(2) whether he was entitled to statutory or equitable tolling, (&Xlven he satisfies the fundamental miscarriage of
justice exception, and (4) whether he is procedurally defaulted frmgilg such a claim in light of his failure to
timely file a PCRA petition after the Supreme Court of Pennsylvaniael@®luniz Thecourt also notes that to the
extent thathe petitioner asserts that leisims undeMuniz are not procedurally defaulted because he amended his
second petition to include arguments that the mandatory sentencetatute used to sentence the petitiomere
deemed unconstitutional, this is also unpersuasive becaugkifidwas decided after the state trial court dismissed
the second PCRAcompare Commonwealth v. Bank®. 1527 EDA 2016, 2017 WL 1014509 (Pa. Super. Mar. 15,
2017) (discussing procedutgktory of the state court actionyith Muniz 164 A.3d 1189 (Pa. 2017) (indicating that
Court rendered decision on July 19, 2017), and (2) it does not alter the findinfpehinstant habeas petition is
untimely.

At bottom, the court finds that Juddeice’'s R&R appropriately addresses the issues related to the
timeliness of the instant habeas petition and the petitioner’s objectiors dompetently raise claims that would
cause the court not to adopt Judge Rice’s R&R. Accordingly, the coliavweirule the objections.
® See Slack v. McDanieb29 U.S. 473, 484 (2000) (explaining requirements for obtaining a cesifiof
appealability under section 2253(c)(2)).



