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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RICARDO WALKER, on behalf of himself CIVIL ACTION
and all others similarly situated

Plaintiff

V.
NO. 18-193

SAM’'S OYSTER HOUSE, LLC,

Defendant
DuBais, J. September 172018

MEMORANDUM

l. INTRODUCTION
Plaintiff Ricardo Walker, a blind individual, alleges that Sam’s Oyster Haul< failed
to make its website accessible to blind people. In this suit arising Trtleelll of the
Americans with Disabilities Act (“ADA")42 U.S.C. § 1218t seq. plaintiff asserts claimgn
behalf of himself and all putative class members ag&ast's Oyster House, LL{r disability
discriminationunder the ADA. Before the Court ii2ndant’'sMotion to Dismiss Plaintiff's
Amended Complaint Purusant [sto] Federal Rule of Civil Procedure 12(£)) & (6). Because
the Amended Complairfisils to allegea concrete and particularizegury in fact, defendant’s
Motion is granted without prejudice.
. BACKGROUND
The facts set forth below are drawn from plaintiff's First Amended Complaime. T
Court construes that complaint in the light most favorable to the plaintiff, as it must moa mo

to dismiss.
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Plaintiff is a blind individual residing in Qees, New York. Pl. Am. Compl. 1 2, 14.
Defendant operates a restaunanPhiladelphia, Pennsylvani@yster Houseand owns, controls,
and operates a websit@ysterhousephilly.com (“Website”) that provides information about the
restauranandsellsrestaurant gift cards onlindd. at § 1. TheWebsite contains information
about the restaurant’s location, hours, phone numbers, menu, history, social media accounts, and
partner restaurantdd. at § 31.

Plaintiff has mde numerous attempts to browsdehdans menus, locations, hours, and
phone number on the Website, most recently in November 2017, but was unable to do so without
assistance due to his visual impairmet aty 43. Plaintiff claims thatbecausePlaintiff was
unable to find the location, hours and phone number on the Website, Plaintiff was prevented
from accessing the physical location [of the restaurant.”at] 43. He argues that defendant
chose to utilize & predominantly visual interfatér the Website “despite readily available
accessible technology” such as the use of alternative text, accessible formstidesals, and
resizable text.Id. at 719.

Plaintiff's putative class includes himself arall legally blind individuals in the United
States who have attempted to access the Website and as a result have been deniechaccess to t
enjoyment of goods and services offered by Defendant, during the relevaturgtperiod.” Id.

1 19.

Plaintiff filed hisinitial Complaint on January 16, 2018. On April 4, 2018fjled the

First Amended ComplaintDefendanfiled a Motion to Dismiss Plaintiffs\mended Complaint

on May 18 2018. Plaintiff responded on June 15, 2018. The Motion is thus ripe for review.



1. LEGAL STANDARD
“The purpose of a 12(b)(6) motida dismiss is to test the legal sufficiency of the
complaint,”’not the merits.Wainberg v. Dietz & Watson, In®No. 17-2457, 2017 WL 5885840,
at *2 (E.D. Pa. Nov. 28, 2017)o survive a motion to dismiss, plaintiff must allé¢gafficient
factual matter, accepted as truestate a claim for relief that is plausible on its facashcroft
v. Igbal 556 U.S. 662, 678 (2009) A'claim has facial plausibility when the pleaded factual
content allows the court to draw the reasonable inference thagfénredant is liable for the
misconduct alleged.|d. at678.
This Court has subject matter jurisdictiover this action pursuant to 28 U.S.C. § 1331
and 42 U.S.C. § 12188, for plaintiff's claims arising under Title 11l of the ADA, 42 U.S.C.
§ 12181 etseq
V. DISCUSSION
Plaintiff asserta claim ofdiscrimination in violation of the ADA and requests injunctive
and declaratory relief. Defendanbves to dismisthe claims oriwo groundsplaintiff lacks
standing and thiaw suit violates defendant’s Fiftamendment right to due procesdBecause
the Court concludethat plaintiff lacks standindhe Court does not address defendashtis
process argument.
a. Place of Public Accommodation under the ADA
Plaintiff contends that the Website is a “place of puticommodation” under the ADA.
Title 11l of the ADA provides in relevant patthat “[n]o individual shall be discriminated against
on the basis of disability in the full and equal enjoyment of the goods, servicetsefacil
privileges, advantages, or accommodations of any place of public accommg3ddfdo.S.C.

§ 12182(a).Citing extensively from Second Circuiase law, plaintifirges this Court to
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concludethata website may constitute place of public accommodation” under the ADA. PI.
Mem.in Opp’n to Def. Mot. To Dismiss 7-11Seee.g, Pallozzi v. Allstate Life Ins. Col98
F.3d 28, 32 (2d Cir. 1999) (“To ... limit the application of Title Il to physical structuresuldw
severely frustrate Congress's intent that individuals with disabilities fythy ¢éme goods,
services, privileges and advantages, available indiscriminately to other nseshbiee general
public.”)

The Court rejectplaintiff's argument. Contrary to the Second CircuiheThird Circuit
hasexpressly limitedpublic accommodationgtb physical placesFord v. Schering-Plough
Corp, 145 F.3d 601, 613 (3d Cir. 1998Ee alsd”eoples v. Discover Fin. Serysic., 387 F.
App’x 179, 183 (3d Cir. 2010) (holding that “public accommodations” are limited to physical
places) A website is not a physical locati@md therefore does not constitute a place of public
accommodatiomnder Section 12182(a) of the ADAawam v. APCI Fed. Credit Unipho.
18-00122, 2018 WL 3723367, at *6 (E.D. Pa. Aug. 6, 2018).

TheThird Circuithas heldhoweverthatthe ADA applies to services and privileges of a
place of public accommodation as long as there is “some nexus between the services o
privileges denied and the physical place as a public accommodationMenkowitz v.
Pottstown Mem’l Med. Cty 154 F.3d 113, 122 (3d Cir. 1998ge alsdvicGann v. Cinemark
USA, Inc, 873 F.3d 218, 229 (3d Cir. 2017) (finding&#ficient nexus between physical
location and necessary auxiliary servicd3gcause the statugocause of actiors tethered to
the physical locationf the place of public accommodatiomplaintiff must allege an injury
suffered in relation to the place of public accommodation.

In the instant cas@ order to prevaiplaintiff must allege thate injuryhesuffered on

defendant’s wbsite preventeldim fromavailing himself ofthe restaurant’s goods and services.
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A mere inability to accessformation on the Website, without more, is not cognizable under the
ADA as a matter of lawWhile plaintiff avers that his inability to access the Website
information prevented him from going to the restaurant, he has ndtgleancrete and
particularizednjury in fact necessary for Article Ill standirghe has notleadthat, had he been
able to access the Website, he would have traveled to the restaurant far a meal

b. Article Il Standing Requirement—Concrete Injury in Fact

Under Article 1l of the United States Constitution, the power of the jugi¢extends
only to ‘Cases’ and ‘Controvaes.” Long v. Se. Pennsylvania Transportation Auito. 17-

1889, 2018 WL 4290046, at *5 (3d Cir. Sept. 10, 2@i#)g Spokeo, Inc. v. Robint36 S. Ct.
1540, 1545 (2016)The standing doctrine defines a justiciable “case” or “controvelsly.”
Article Il standing requires (1) an injury in fact, (2) a causal connection betheanury and
the defendant’s conduct, and (3) a likelihood that a favorable decision will providesrimires
the injury. Id. An injury in fact is one where the invasionao‘concrete and particularized
legally protected interest” results in harm that “is actual or imminent, not torgeor
hypothetical.” Id.

While the ADA permits suit byany person who is being subjected to discrimination on
the basis of disability. . . or who has reasonable grounds for believing that such personts about
be subjected to discrimination,” 42 U.S.C. § 12188(a)(1), plaintiff can only satisfy ting iimj
fact element with discrimination that is “concrete and particularized” anddla@mtumminent.

Long 2018 WL 429004&t*5. The Third Circuit has “not directly addressed the contours of the
injury in fact requirement in ADA cases3.F. by K.F. v. Sch. Dist. of Upper DublMo. 17-
04328, 2018 WL 1858363, at *3 (E.D. Pa. Apr. 18, 20H)wever district courts within this

Circuit have used two methods to determine whetheaiatpf has suffered amjury in
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fact: (1) “the intent to return methodir (2)“the deterrent effect mettdd Id. As discussed
below, plaintiff's alleged harm does not meet the injury in fact requirement utiter method.
i. Intent to Return Method

The intent to return method requir€s) the plaintiff to allege that the defendant engaged
in past discriminatory conduct that violates the ADA;dR@¢gations sufficient to suppaat
reasonable inference that the discriminatory conduct will continue; aatlg@ations sufficient
to supporta reasonable inferendgased on past patronage, proximity of the public
accomnodation to the plaintiff's home, business, or personal connections to the area, that the
plaintiff intends to return to the public accommodation in the fut@arner v. VIST BankNo.
12-5258, 2013 WL 6731903 at *5 (E.D. Pa. Dec. 20, 2013).

Plaintiff has not satisfiedhe third part of the intent to return teglthough plaintiff
states that, because of the barr@rshe Website, he was unable to find the location, hours, and
phone number of the restaurant, plaintiff fails to allege that he intended to go todheargst
SeePl. Am. Compl. 1 43. IRintiff has nokeven allegd a desire to go to defendant’s restaurant.
Plaintiff does allegéhat he“intended to browse Defendant's menus, location, hours, and phone
number on the Website, but was unable to successfully dd&sead. at { 10.However, the
“place of public accommodation” is defendant’s restaurant, not the Website.

Furthermore,le alleged facts do not permit an inference that plaintiff intends to return to
the restaurant in the future. As defendant points out, defendant’s establishment is ovd#sLO0 m
away from plaintiff's home.Def.’s Mem. Supp. Mot. Dismiss at 1-Plaintiff has notaverred
past patronage of defendant’s restaurant or any other restaurant in Phitgdelphias hstated
in the Amended Complaint any personal connection to the Philadelphia area. Thusf péantif

not pleada concrete injury in fact thrgin the intent to return method.
6



ii. Deterrent Effect Doctrine

Plaintiff also fails the deterrent effect doctrine tegb satisfy this test, a plaintiff must
pleadthat(1) he has actual knowledge of barriers preventing equal aaes$2)he woulduse
the facility if not for the barriersHollinger v. Reading Health Sy$No. CV 15-5249, 2016 WL
3762987, at *11 (E.D. Pa. July 14, 2018Yhile plaintiff hasallegedactual knowledge of the
Websités accessibility barriers, hgas not pleathat he vould havegone tothe restaurarut
for the discriminatory barrier Although paintiff claims that he was “prevented from accessing
the physical location” by his inability to find the location, hours, and phone number on the
Website Pl. Am. Compl. 43, he does radteran intent to go to theestaurant.As such,
plaintiff hasnot allegel sufficient facts that, if accepted as true, would allow the Court to draw
the inference that he would have patronized defendant’s restaurant if ria &mcessibility
barriers. Thus, plaintiff has not allegeslconcrete and particularized injury in faotough the
deterrent effect doctrine

V. CONCLUSION

For the foregoing reasons, Defendants’ Motion to Dismiss is granted withoudioesjo

plaintiff's right to file an amended complaint within twenty days if warrantethbyacts and

applicable law as set forth in ttemorandum.
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