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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FLEETWOOD SERVICES, LLC, et al. : CIVIL ACTION
V. E No. 18-268

COMPLETE BUSINESS SOLUTIONS

GROUP, INC.

doing business as

PAR FUNDING

MEMORANDUM
Juan R. Sanchez, C.J. April 10, 2019

Plaintiffs Fleetwood Services, LLQFleetwood Services)Robert L. Fleetwood, and
Pamela A. Fleetwood (collectively]aintiffs), on their own behalf anoh behalf othose similarly
situatedpring claimdfor violations ofthe federal Racketeer Influenced and Corrupt Organizations
Act (RICO) andTexaslaw against Defendants Complete Business Solutions Group, Inc. (CBSG),
Prime Time Funding, LLC (PTF), andhnamedJohn and Jane Doéthe Investor Defendants)
Plaintiffs assertthe Defendantsvorked together t@xploit cashstrappedsmall businesseby
luring theminto endlesscycles of usurious debt under the guisdatde promises ofonsulting
services and debt reductio©€BSG and PTF each moved to dismissdlagmsagainst themf-or
the reasons explained below, the Calamied their motions to dismiss in @sder ofMarch 29,
20109.

FACTS!?
Robert and Pamela Fleetwood are the owners of Fleetwood Services, aliféeas

liability company which provides golf course construction, development, renovation, and

! This matter was originally filed ifiexas state court. The matter wlasnremoved to the bited

StatesDistrict Court for the Northern District of Texas and transferred to #stefn District of
Pennsylvanigursuant to 28 U.S.C. § 1404(a). On February 15, 2018, FleetwoodtdilEoist

Amended Complaint, from which the Codraws the factsunless othavise indicated.
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remodeling services. CBSG is a Delaware corporation headquartered in Phidelphi
Pennsylvania. PTF is a Pennsylvania entity also headquartered in Pennsylvania.

CBSG and PThre engaged in the mercti@ash advance industry, whistthe merchant
to-merchant equivalent of consumer gigy lending—an industry allegedly notorious for its
predatory practices and extremely high interest r&&5 and CBSG, along with the unidentified
Investor Defendantsyork together to fund, originate, underwrite, and service loans, which, like
their consumer analogs, featepseorbitantannualized interest ratd3efendants havieeen engaged
in this business—mostly through themline presence-since at least 2015.

In late 2016 or early 2017, Fleetwood Services experteaceash shortage, but was
ineligible for conventional financingAs a result, itentered into several merchant cash advance
agreements, which ultimately encumbered the business with an obligation to makagaiénts
of $6,667.00 to its lenders. In January 2017, Fleetwood Services was approadhed ayd
CBSG who, through various email exchangefferedto provideit with financial consulting and
a debt consolidation pgram that would “provide capital for paying off existing debt as well as
capital with which to grow the busines&im. Compl. { 31More specifically,PTF and CBSG
claimed their assistance would rediiteetwood Services'daily payments by $1,666.75.

Defendants’ promises, according to the Amended Complaiate liesmanufactured to
concealthe true purpose behind CBSG and PTéffer, which was to “worsen] Fleetwood
Servicess cash flow and thereby increase its dependence on further loans exclisiuell
CBSG.” Am. Compl. T 41And, thisis exactly whais alleged to have happenéal Fleetwood
Services After the funds provided at the beginning of the relationship were exhausted, Fleetwood
Serviceswas left “paying thousands of dollars mord]t€BSG than it had been paying prior to

the debt consolidation program.” Am. Compl. § 40. Moreover, at around the time Fleetwood



Servicesexperienced cash flow issueseated by its obligation to Defendgn@BSG offered
Fleetwood Servicethe “opportunity” to restructurats agreementvith CBSGby spreading the
amount owed over a larger number of smaller paymAstpart of this supposed accommaodation,
CBSG charged Fleetwodskervices$11,000 in “Finance Charges,” which were not provided for
in the parties’ agreement. Am. Compl. T 44. Ultimatdieetwood Serviceescaped its
relationship withDefendants on July 5, 2017, afteceivinga traditional small business lotrat
it usedto repayDefendants in full, including what Plaintiffs’ characterize as an undigtlose
annualized percentage rateinterestat 114.07%.

The relationship betwed?laintiffsand CBSGwvas governed by the terms of ti@ctoring
Agreemenf’ which was executedn or about January 4, 20¥65eeCBSG Mot. to Dismiss EX.
A at 23 The Factoring Agreement obligat€BSG to provide Fleetwood Services with $370,000
(the Purchase Price) allegedlyarchange for $547,000 worth of Fleetwo®edrvicesaccounts
receivableqthe Receipts Purchased Amourndt). at 2. However, allegedlynlike a traditional
factoring agreement, the fair market value of the accounts receivahlth@.Receipts Purchased
Amount) was unilaterally dictated by CBSG and bagedn the creditworthiness éleetwood

Services—not the creditworthiness of the customers who were to pay the accounts recaivabl

2 Black’s Law Dictionary defines “factoring” as “the buying of accounts kat#e at a discount”
and explains “the price is discounted because the factor (who buys them) assumsk®stiielay
in collection and loss on the accounts receivabtactoring Black’s Law Dictionary (10th ed.
2014).

3 Ordinarily, a Court may not consider material extraneous to the complaint oroa teadismiss.
See In re Burlington Coat Factory Sec. Litig14 F.3d 1410, 1426 (3d Cir. 1997). There are,
however, severakxceptions to this general rule, including one for “indisputably authentic
documents integral to or explicitly relied upon in the complaB®¢fimidt v. Skolag70 F.3d 241,
249 (3d Cir. 2014). Here, the First Amended Complaint explicitly relies upoRatring
Agreement, and no party has challenged the authenticity of the document. Accottdm@wpurt

will consider it in adjudicating the instant motions.



any appraisal of thactualvalue of Fleetwood Services’ accounts receivalhe. Compl. § 34.
The Factoring Agreement ophted Fleetwoo&ervicedo repay the Receipts Purchds&mount

in 110daily installments of $5,000.2%vhich were effectuated by electronic automated clearing
housedebits from Fleetwood Services’s Texassed bank accouniBhese daily payments were
like the Receipts Purchased Amoualsodivorced from Fleetwood Services’s actual accounts
receivablebecause the Factoring Agreement madg/ and all receivables from any customer in
any amount based on any sale subject to Defendant CBSG for payment of thexethitiebit.”

Id. § 35.

The Factoring Agreement containselveral other termsaterial to the instant motions.
Theseadditional terms include(1) a declaration the money provided by CBSG to Fleetwood
Services “is not intended to be, nor slitdlle construed as a loan;”; (2) CBSG's promise to refund
Fleetwood Services any amount greater than the maximum lawful interesh riite,event “a
court determines that [CBSG] has charged or received interest” under theam&gteand (3) a

Pennsylvaia choice of law provisionCBSG Mot. to Dismiss Ex. A at.2Along with the

4 The pertinent paragraph of the Agreensates:

[Fleetwood Services] and CBSG agree that the Purchase Price under this
Agreement is in exchange for the Purchased Amount and that such Purchase Price
is not intended to be, nor shall it be construed as a loan from [CBSG] to [Fleetwood
Services]. [Fleetwood Services] agrees that the Purchasei?nicexchange for
Future Receipts pursuant to this Agreement [and] equals the fair market ddilure
such Receipts. [CBSG] has purchased and shall own all the Receipts described in
this Agreement up to the full Purchased Amount as the Receipts aredcreate
Payments made to [CBSG] with respect to the full amount of the Receipts shall be
conditioned upon [Fleetwood Service’s] sale of products and services and the
payment therefore by [Fleetwood Service’s] customers in the manner provided in
Section 1.1. INNO EVENT SHALL THE AGGREGATE OF THE AMOUNTS
RECEIVED BE DEEMED INTEREST HEREUNDER. In the event that a court
determines that [CBSG] has charged or received interest hereunder, and that said
amount is in excess of the highest applicable rate, the rate in effect herewtider sh
be automatically reduced to the maximum rate permitted by applicable law and
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Factoring Agreementhe Defendants also required Fleetwood Servicesnsure repayment by
granting CBSGsecurity interestin “all accounts, chattel paper, documents, equipment, general
intangibles, instruments and inventory . . . now or hereafter owned or acquired dtyv{ele
Services] and (b) all proceeds, as that term is defined in Article 9 &f@iz” andobligating
Pamela and Robert Fleetwood to personally guarantee Fleetwood Services paid I@EBSG t
Receipts Purchased Amount ($547,0@BSG Mot. to Dismiss Ex. A at6.

Based on théorgoing Plaintiffs filed anAmended Complainasseiing claims for breach
of Texas Buisiness & Commercial Code § 17.44(a) (Count I); the Texas Usury Statute ({Jount
common law fraud (Count HRICO (Count 1V); common lawcivil conspiracy(Count VI); and
common law negligent misrepresentat{@ount VII). In addition, the Amended Comamt seeks
specific performancef paragraph 1.10 of the Factoring Agreem@uunt V) CBSGand PTF
moved to dismiss the Amended Complaint on February 16, 2018, and March 27, 2018
respetively. Although Defendants seek to dismiss Counts IV, V, and VIl spetyfithéyclaim
the Factoring Agreements were not usurious loadgugoverning Pennsylvariaw, an argument
which, if credited, all parties agreed would require the dismissall &ut a few of Plaintiffs’

claims.

[CBSG] shall promptly refund to [Fleetwood Services] any interested recbive
[CBSG] in excess of the maximum lawful rate, it being intended that merobtant n
pay or contract to pay, and that [CBSG] not receive or contract to receivélydirec
or indirectly in any manner whatsoever, interest in excess of that whichead

by [Fleetwood Services] under applicable law. [Fleetwood Services]
ACKNOWLEDGES THAT PENNSYLVANIA LAW APPLIES TO THE
WITHIN AGREEMENT.

Agreement § 1.1¢emphasis in original).



The Court held oral argument d¢ime motions orNovember 2, 2018, and on March 29,
2019, itissued an order granting CBSG’s motion as to Count V and denying it in all gbleetses
This order also denied PTF’s motitindismiss in its entirety. The Court writes now to supplement
the order witththe basis for itsuling.

DISCUSSION

Counts IV, V, and VIl allege violations of RICO, seek specific performance, azgkall
negligent misrepresentation, respectively. The Didiats move to dismiss these counts pursuant
to Federal Rule of Civil Procedure 12(b)(®h survive a motion to dismiss for failure to state a
claim pursuant to Rule 12(b)(6), “a complaint must contain sufficient factusmaccepted as
true, to ‘statea claim to relief that is plausible on its faceAshcroft v. Igbal556 U.S. 662, 678
(2009) (quotind3ell Atl. Corp. v. Twomb|yb50 U.S. 544, 570 (2007)). A claim is facially plausible
when the facts pleaded “allow[] the court to draw the reasonafgeence that the defendant is
liable for the misconduct allegedd.

In evaluating a Rule 12(b)(6) motion, a court first must separate the legdhetual
elements of the plaintiff's claim§&ee Fowler v. UPMC Shadysjd&78 F.3d 203, 210 (3d Cir.
2000). The court “must accept all of the complaint's vpddladed facts as true, but may disregard
any legal conclusionsld. at 21011. The court must then “determine whether the facts alleged in
the complaint are sufficient to show that the plaintiff hgdausible claim for relief.”Id. at 211
(quotinglgbal, 556 U.S. at 679).

Before the Court can address the Defendants’ arguments, it must firattehae the
Factoring Agreementf the Factoring Agreement ia substance factoring agreemenig., a
purchase of accounts receivabkdow their face valyghen there can be no usurand thus the
Amended Complaint must be dismissed to the extent it relies on illegality of the allegredtin

rates chargedSeeEquip. Fin., Inc. v. Grannas218 A.2d 81, 82 (Pa. Super. Ct. 1966) (noting
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usuryis not atissuewhere “there is no loan or use of money on the part of the buyeggiman

v. Georgetown Sav. & Loan Ass®05 S.W.2d 486, 489 (Tex. 1979) (“For usury to apply there
must be an overcharge by a lender for the use, forbearance, or detention of it femukey so

as to constitute interest.”)If the Factoring Agreemertinctions as a loan, however, the Court
must (1) determine whetheit is subject to the usury laws of Pennsylvania or Tegasthe
Agreementalls for the application d?ennsylvania lawut the Plaintiffs assert Texas law applies
and (2)assess the merits of tAenended Complaint.

Despite thebvioussignificance of the issuagither CBSG nor PTéffer any substantive
defense of the Factoring Agreement as a true factoring agree@BS8G clains—without legal
citation or explanation-the transactioetween it andFrleetwood Servicess subject tArticle 9
of the Uniform Commercial Code, which governs secured transaciieegSBSG Md. to Dismiss
2. PTF makes no argument at all. As a result of Defendtaikisre to effectivelyaddresghis
issue, the Court assumesvithout deciding andonly for purposesof the instant motions to
dismiss—the Factoring Agreement was a lodie Court’s assumption is undergirded thg
allegations in the Amended Complaartd a review of the Factoring Agreement as a whSlee
Simpson v. Penn Discount Carp.A.2d 796, 798 (Pa. 1939) (“As usury is usually accompanied
by subterfuge and circuremtion . . . to present the color of legality, it is the duty of the court to
examine the substance of the transaction as well as its fo&ofizales County Sav. & Loan

Ass’n v. Freemarb34 S.W.2d 903, 906 (Tex. 1976) (“It has often been said thasaailirtook

® The Court’s assumption is supported by the allegations in the Amended Complaint nig:scribi
(1) how the “Daily Specified Amount,” i.e., the daily $5,000.25 debit from Fleetwood Sérvices
bank account, operated as a fixed loan payment, (2) how the “Purchased Amount,” i.e., the
$547,000 Fleetwood Services was obligated to repay, was the sum of the principal artibinteres
the loan; and (3) the manner in which the Factoring Agreement shifted all risk dfdoss
Defendants to Fleetwood Services and Pamela and Reébettvood.SeeAm. Compl. {1 47-58.



beyond the form of the [transaction] to its substance in determining the egistemanexistence
of usury . . . Labels put on particular charges are not controlling.”).

Assuming the Factoring Agreement is a disguised loan, the Courtietasinine whether
the Factoring Agreement is governed by Pennsylvania law (as specifiacagréph 1.10 of the
Factoring Agreement) or Texas law (as Plaintiffs argue).plnges agred the Court concludes
Pennsylvania law applie claims arising from the Factoring Agreemeait but a few of
Plaintiffs’ causes of action must be dismisged., those that rely on a finding the Factoring
Agreement constituted a loan with usurious interest under Texas law). To@gete the Court
must apply Pennsylvania’s choice of law principtesresolve the alleged conflict between
Pennsylvania and Texas usury laws. Pennsylvania utRestatement (Second) of Conflict of
Laws § 187(2) where there is*&ue conflict involving a question of contract laee Berg
Chilling Sys., Inc. v. Hull Corp435 F.3d 455, 4684 (3d Cir. 20059 Restatement Section 187(2)
requireshe Court to applythelaw of the state specified ithe agreement unless:

(a) The chosen state has no substantial relationship to the partike tnansaction and
there is no other reasonable basis for the parties’ choice, or

(b) Applicationof the lawof the chosen state would be contrary to a fundamental policy
of a state which has a materially greater interest than the chosen state in the
detemination of the particulassueand which, under the rule of § 188 [of Restatement
(second) of Conflicts of Law], would be the state of the applicable law in thecabse
of an effective choice of lawy the parties.

Kaneff v. Del. Title Loans, Inc587 F.3d 61662122 (3d Cir. 2009 (quoting Restatement §
187(2));see also Chestnut v. Pediatric Homecarduwf, Inc., 617 A.2d 347, 3581 (Pa. Super.

Ct. 1992) (applying Restatement § 187).

A “true conflict” exists where “the governmental interests of [multiplejsjlictions would be
impaired if their law were not appliedBudget RenrAA-Car Sys., Inc. v. Chappel07 F.3d 166,
170 (3d Cir. 2005) (&ration in original).



The Defendants’ conclusory arguments to the contrary notwittisgnPlaintiffs have
averred sufficient facts to warrant the application of TexasAaven initial matter,ite Court finds
a“true conflict” between Pennsylvania and Texas Bmcerning usury. liKaneff(discussed in
greater detail below), th€hird Circuit has recognized “there [could] be no questioritrae
conflict” existedwherethe law of one jurisdiction has an applicable usury law, and the other does
not. Kaneff 587 F.3d at 622 (noting Delaware does not have usury laws, and Pen@asghvesi
have a general usury law, and concluding “[tlhere can be no question that there is a licie conf
between Delaware and Pennsylvania in their approach to and treatment of usuriesis’jntdrs
is the case here: Pennsylvania has no usury protections for businesses, and Te€asnpaes
15 Pa. ©ns. $at. 8 1510 (“A business corporation shall not plead or set up usury, or the taking of
more than the lawful rate of interest...as a defense to any action...or to enfor@npaymany
obligation exected or effected by the corporationWith Tex. Fin. Code § 305.00:®(“A
creditor who contracts for or receives interest that is greater than thenaauthorized by this
subtitle in connection with a commercial transaction is liable to the obligor Actprdingly, the
Court finds there is &ue conflict between Pennsylvania and Texasry laws.

Having founda “trueconflict,” the Court turns to Restatement § 187(2)(b), which calls for
a two-part inquiry! First, the Court must determine whether, under Restatement § 188, the chosen
state or another state’s law would apply in the absence of the choice of law prowesiateRent

§ 188 calls for the application of the law of the state which has

" Restatement §187(2)(a) permits a court to disregard a choice of law provisientiaiehosen
state “has no substantial relationship to the parties or to the transaction and therether
reasonable basis for the parties’ ided’ This provision is inapplicable. CBSG'’s principal place
of business is located Rennsylvaniavhere Plaintiffsconcede that at least part of the parties’
course of dealing took placAmended Compl. § 21; Oppto CBSG Mot. 10. As a result, 8
187(2)(a) provides no basis to disregard the choice of law provision.



the most significant relationship to the transactiodedasrmined by several factors,

including: (a) the place of contracting, (b) the place of negotiation of theacgnt

(c) the place of performance, (d) the location of the subject matter of tiraatpn

and (e) the domicile, residence, nationality, place of incorporation and place of

business of the parties.
Restatement § 188(@); see also Hammersmith v. TIG Ins. G0 F.3d 220, 233 (3d Cir. 2007)
(applying the § 188 factors to determine whether Pennsylvania had the mdgtasigcontacts
in a choce of law analysisj Second, if the Court finds the § 188 balanaieguireshe application
of the law of a state other than the chosen state, the Court must then determine apiphney
the chosen state’s law would contravene a “fundamental polfdyiecother state. Restatement §
187(2)(b). So, to apply Texas law, the Court must find Texas has the most signéiaaonhship
to the transactioand a fundamental public policy of Texas would be violated by the application
of Pennsylvania law.

The ssue before the Court is similar to the one decided bttié Circuit inKaneff 587
F.3d 616.Kaneff—a Pennsylvania residertraveled to Delaware to obtain a shmtm loan
secured by a lien against the title to her automobile. The annualized indeest the loan was
approximately 300%. After falling behind on her payments, Delaware TitlesL¢BTL)
repossessed her vehicle, and Kaneff sued DTL in Pennsylvania state courterDdted the

action and sought to compel arbitration. Kaneff opposed rti@ion to compel on

unconscionability grounds. In deciding the arbitrability of Kaneff's chgkeio the title loan, the

8 Pennsylvania Supreme Court has never formally disavowed the rule of lex loci tmytndtdch
calls for the application of the law of the place of contractitegnmersmith480 F.3d at 2229
(describing the history of Pennsylvania choice of law jurisprudence in contraciraadtions).
Nevertheless, the Third Circuit has predicted the Pennsylvania Supreme Court xtentt ies
ruling abolishing lex loci delicti in tort atters in favor of the application of the “law of the forum
with the most interest in the problem” to contract mattdrat 22829. This Court will, as it must,
follow the Third Circuit’s leadld.; see alsdPacific Employers Ins. Co. v. Global Reinsuwan
Corp. of America693 F.3d 417, 432 (3d Cir. 2012).
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Court considered whether it must apply the law of Pennsyklantach prohibits usurious loans
to consumers-er the law of Delaware-which does not prohibit usurious loans, but was the state
law selected in the contract’s choice of law provision.

The Third Circuit found Pennsylvania hadnere significant interesthan Delawee
becausehe plaintiff lived in Pensylvania, the collateral wascated in Pennsylvania, and, that if
Kaneff's car were repossessed ahélost her job as a resuRennsylvaniavould have to pay her
unemployment and medical benefits, dode the taxes generated from her income. Citing
Pennsylvania’s “antipathy to high interest rates such as the 300.01 percesstiokarged in the
contract at issue,” the Court also found applying Delaware law would violatelarhental public
policy of the CommonwealtHd at 624 As a result, the Court found the law of Pennsylvania
should be applied to Kaneff's title loan, and the choice of law provision in the loan documents
discardedid.

A similar situation is before the Court here. As an initial maRé&intiffs haveaverred
sufficient facts—which the Courtmust accept as traeto establish Texas’s materially greater
interest in this dispute. ARlaintiffsaver, Fleetwood Services is a Texas limited liability company
headquartered in Dallas, Texas, and Robert and Pamela Fleetwood are indivildadg ne
Dallas, Texas. Amend. Compl. 11-28. Furthermore, the commercial and personal property
includingRobert and Pamelateome and personal assetsecuring repaymeig located in Texas.

Amend. Compl. T 43Plaintiffs also allege Defendants’ “concluin inducing Plaintiffs to enter
into the [Factoring Agreement] involved a series of consumer and commercd telatactions
that substantially occurred within the state of Texas.” Amend. Compl. { 61. In lightesd

circumstances (and Defendantaildire to explain how or why the Cowtould disregard them

or consider othefactors weighing in favor of Pennsylvania’s relationship to the transaction at
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issug, the Court finds Texatas a more significantrelationship to the transaction than
Pennsylvania.

The Court also finds applying Pennsylvania law would violate a fundamental public policy
of Texas namely its “antipathy” to high interest rates, regardless of the naturedstiter Kaneff
587 F.3d at 624.As Plaintiffs pointout, the Texas constitution prohibits usuBeeOpp’n to
CBSG Mot. at 10 (citing Texas Const., Art. XVI § 11). Moreover, the Texas Fih&wie sets
a specific maximum interest rate for lending for “a business, commeraiaktinent, or other
similar purpose.SeeTex. Fin. Code § 303.009(c). The Texas Financial Code also permits private
causes of action for usury in commercial transactions. Texas Fin. Code § 303.)J0 @editor
who contracts for or receives interest that is greater than the amount adtiotize subtitlein
connection with a commercial transactialiable to the obligor....”) (emphasis added). This
statutory framework makes clear the existence of Texas’s fundamental puldic gmdinst the
payment of excessive interest rataso matter theharacter of thelebtor As a result, enforcing
Pennsylvania law-which affirmativelyprohibitsseveral types of business entitiesm claiming

a usury defensewould violateTexas’spolicy. Seel5 Pa. Con. Stat. § 1510&Pn this basis,

% In full, this statutory provisions states:

A business corporation shall not plead or set up usury, or the taking of more than
the lawful rate of interest, or the taking of any finance, servicefault charge in
excess of any maximum rate therefor provided or prescribed by law, as adefens
to any action or proceeding brought against to recover damages on, or to enforce
payment of, or to enforce any other remedy on, any obligation executedcieeff

by the corporation.

15 Pa. Con. Stat. 8§ 1510(a). Although this provision applies directly to “business corgtati

is elsewhere made applicable to “domestic associations” and “foreign asswuciddieel5 Pa.

Con. Stat. § 114 (“A domestic association other than a business corporation shall be subject t
section 1510 . . . with respect to obligations . . . to the same extent as if the domestitassocia
were a domestic business corporation.”); 15 Pa. Con. Stat. § 402(g) (“A foreigatesahall

be subject to section 1510 . . . with respect to obligations . . . to the same extent awdighe f
association were a domestic business corporation.”).

12



the Court finds that applying Pennsylvania law would violate Texas’s funddrpebta policy
against usury.

Having determined Texdsas the most significant relationship to the transaction at issue
hereand enforcing Pennsylvania law would violdtexas’s fundamentalyblic policy against
usury without regard to the nature of the debtor, the Court concludEadt@ing Agreemerns
subject to Texalaw. SeeKaneff 587 F.3d at 621-2Z hestnut617 A.2d at 35@®1; Restatement
(Second) of Conflict of Laws 8§ 187(2)lhe Court will, therefore, deny the motions to dismiss to
the extent they are premised on Defendants’ argument that their conduct wesipermander
Pennsylvania law. The Court next turns to the merits of the Defendants’ motimasisBehe
motions focugprimarily on the Plaintiffs’ RICO claim, the Court will consider that issue fanst]
then address Defendants’ arguments with respect to the specific perfornmancegigent
misrepresentation claims.

The heart oPlaintiffs’ Amended Complaint, and the focus of CBSG and PTF's respective
motions to dismissis the civil RICO claim At issue is the application df8 U.S.C. § 1962(c),
which makes it unlawful “for any person employed by or associated with agrnpesé engaged
in, or the activities of which affect, interstate . . . commerce, to conduct ornpeteticdirectly or
indirectly, in the conduct of such enterprsaffairs through a pattern of racketeering activity or
collection of unlawful debt.To state a claim for relief under this statut@easori® must allege
“(1) conduct (2) of an enterprise (3) through a pattern (4) of racketeeringydtctin re Ins.

Brokerage Antitrust Litig.618 F.3d 300, 362 (3d Cir. 2018). A personmust also establish

10 A “person” is “any individual or entity capable of holding a legal or benefici@res in
property.” 18 U.S.C. § 1961(3).

11 Texas law applies to the Factoring Agreement, but the Court applies federal tleevRICO
claim.See Williams v. Ston&09 F.3d 890, 895 (3d Cir. 1997) (noting “the state law offenses the
[plaintiffs’] claim were committed by [the defendant] serve no more thanfaitienal purpose’

13



standing to bring a RICO claim by alleging he was “injured . . . by reasowiofation of § 1962.”
Anderson v. Ayling396 F.3d 265, 269 (3d Cir. 2008 BSGandPTF eachmove to dismiss on
the groundghe Amended Complaint fails to allegecagnizableenterprise predicate acts of
racketeering activityandlack of standingNone of these arguments is availitfg.

First, Defendants argue thAmended Complainfails to adequately allege RICO
“enterprise€” TheRICO statutadefines arienterprise” asany individual, partnership, corporation,
association, or other legal entity, and any union or group of individuals associatedlthfmugh
not a legal entity.18 U.S.C. § 1961(4). Her®Jaintiffs allege the existence of &associationin-
fact’ enterprise which requires its owrthreepart showing: “(1) there exists an ongoing
organization, formal or informal; (2) the various associates of the organizatiomofuast a
continuing unit; and (3) the organization has an existence separate and apart frdegé al
pattern of racketeering activitySchwartz v. Lawyers Title Ins. C&70 F. Supp. 2d 395, 402
(E.D. Pa. 2013) (citingnited States v. Turketté52 U.S. 576, 583 (1981))o ultimately prevail,
aplaintiff must alsaestablistthree “structural” features of the enterprise: “a purpose, relationships
among those associated with the enterprise, and longevity sufficient to flerseitassociates to
pursue the enterprise’s purposkl” (quotingBoyle v. United State§56 U.S. 938, 940 (2009)).

The Court finds the Amended Complaint satisfies Bailketteand Boyle at this stage

The Amended Complaint describes the “Lending Enterpasead group ofohn and Jane Doe

vis-avis an allegation of a RICO violatienthey merely define the types of activity that may
constitute predicate acts pursuant to the federal RICO statute”). ifiles géte primarily to Third
Circuit and Supreme Court authority in support of their respective positions, and so the Court
assumes for purposes of the instant motions that Third Circuit precedent applies. tHtveeve
Court will defer making a definitive ruling on this choice of law question until thessaraive had

an opportunity to fully brief the issue.

121n their opposition, Plaintiffs also address whether they hagquadely alleged a pattern of
racketeering. However, Defendants do not appear to have raised thisagteeCourt will not
consider it.
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individuals and two corporate entities associated with-anether whictthatengagedn unlawful
activity, includingin a course of conduct€., mail and wire fraud, and the collection of unlawful
debts—both of which are discussdaelow) for a common purpose (to make money). This
“Lending Enterprise” alséeaturedncludedan informal, orgoing organizatiomvhich operated as

a unit to providebothlegal credit services and tlaflegedlyusurious loanslt is thus sufficient
underTurkette SeeUnited States v. Bergrjr650 F.3d 257, 270 (3d Cir. 201To the extent
Defendants challenge the thifdirketteelement—the alleged enterprise’s existence separate and
apart from the business entitiethe Court is satisfied Plaintiffs have met this requirement. The
Amended Complaint alleges Defendants have done more than carry on the nornsadfedfziors

in the legal credit market. Rather, the Amended Complaint explains how tbhleyweaked
together in this scheme to originate, underwete] service loans with illegal interest rates. Each
player in the enterprise had a different role, but the alleged enterprisgreedsr—and distinct
from—its component parts (at least some of which were likely legitimate).

The Court is also satisfied that the Amended Complaint meeBoifterequirementsThe
Amended Complaint “plausibly impl[ies]” the purposkthe enterprise was to make morigy
means of luring small businesses into otherwisgnforceable loans or colleay unlawful debts
there were relationships between each of the members (the John and Jane Does provided the
capital, PTHorokeredthe loans, and CBSG serviced them), and sufficient longdwim @t least
2015)to accomplish that purposBrokerage 618 F.3dat 370. Thusthe Amended Complaint is
also sufficient undeBoyle

CBSG alsachallenges Plaintiffs’ ability to plead the existence of an enterpdasause
companies engaged in the “provision of routine credit services,” like CBi®®eyond the scope

of RICO liability. CBSG Mot. to Dismiss 112. CBSG citegdubelirer v. Mastercard Int'l., Ing.
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68 F. Supp. 2d 1049, 10583 (W.D. Wisc. 1999), anbh re Mastercard Int'l, Inc. 132 F. Supp.
2d 468, 487 (E.D. La. 2001 support of this position. The Court is not persuaded. As an initial
matter,Jubelirerand Mastercardwere the product of concerns about unbounded RICO liability
based on the “many million combinations of merchant, MasterCard and leddleelirer, 68 F.
Supp. 2d at 1053. Nothing in this case suggastsnilar issue here. Moreover, the persuasive
value ofJubelirerandMastercard which turned on the plaintiffs’ failure to allege hierarchical or
consensual decision making, is unclear in lighBolyle which rejecteda rigid definition of
associatiorin-fact enterprisesSeeBoylg 556 U.S. at 9483 As a result, the Court will not dismiss
the RICO claim on this basis.

The Defendants next challenge the RICO claim on the tresidmended Complaint fails
to adequately allege “racketeering actiyitgs required by 18 U.S.C. 8§ 1962(c). The definition of
“racketeering activity” includes wire fraud in violation of 18 U.S.C. § 1343. 18 U.S.C. § 1961(1).

“Mail or wire fraud consists of (1) a scheme to defraud, (2) use of #ileominterstate wires to

13 More specifically, the Supreme Court noted:

As we said in Turkette, an associatiorfact enterprise is simply @ntinuing unit

that functions with a common purpose. Such a group need not have a hierarchical
structure or a “chain of command”; decisions may be made on an ad hoc basis and
by any number of methodsby majority vote, consensus, a show of strength, etc.
Members of the group need not have fixed roles; different members may perform
different roles at different times. The group need not have a name, negealtings,

dues, established rules and regulations, disciplinary procedures, or induction or
initiation ceremonies. While the group must function as a continuing unit and remain
in existence long enough to pursue a course of conduct, nothing in RICO exempts
an enterprise whose associates engage in spurts of activity punctuated diy glerio
quiescence. Norsithe statute limited to groups whose crimes are sophisticated,
diverse, complex, or unique; for example, a group that does nothing but engage in
extortion through oldashioned, unsophisticated, and brutal means may fall
squarely within the statute's réac

Boyle 556 U.S. at 948.
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further that scheme, and (3) fraudulent intef@dnavitacola Elec. Contractor, Inc. v. Boro
Developers, In¢.87 F. App’x 227, 231 (3d Cir. 2003) (citingnited States v. Phari298 F.3d
228, 233 (3d Cir. 2002}

At its core, the Amended Complaint alleges the Defendants engaged in & $clumfnaud
by intentionally misrepresenting the enforceability of the Factorigig@ment, when, in fact, the
Factoring Agreement was a usurious, and thus unenforceable, loavidésce, Plaintiffs allege
the existence of (but have not actually filed with the Court) two email exchargeeen
Plaintiffs, PTF, and CBSG, in January 2017, in which Defendants fraudulentlya{hed the
Agreement would help move Fleetwood Serviaesy from cash advances and save money, and
(2) the Agreement was legally enforceable. In further support aoflaisn, Plaintiffs allege
Defendants’ use of the interstate wires to electronically debit its baokiaic‘ further created the
impression” thé-actoring Agreement was enforceable, and once Fleetwood Services experienced
issues making payments, Defendants used emails and other wire communioabiolsser this
impression.

The Defendants claim the allegations supporting Plaintiffs’ wire fraud theay a
insufficient to withstand scrutiny under Federal Rule of Civil Proce@(ng which requires a
party to “state with particularity the circumstances constituting fraund, applies to RICO claims
alleging wire fraudSchwartz970 F. Supp. at 406. The purpose of this heightened burden is to
“place the defendants on notice of the precise misconduct with which thehaged, and to

safeguard defendants from spurious charges of immoral and fraudulent behavi@uoting

14 “The mail fraud and the wire fraud statute are ‘in pari materia and are, therefore,ivere g
similar constructions.'United States v. Fum®28 F. Supp. 2d 573, (E.D. Pa. 2007) (quoting
United States v. Tarnopd61 F.2d 466, 475 (3d Cir. 197@progated on other grounds by Griffin

v. United States502 U.S. 46 (1991))Thus, cases construing the mail fraud statute are equally
applicable to the wire fraud statutd.
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Seville Indust. Machinery Corp. v. Southmost Machinery Cé42 F.2d 786, 791 (3d Cir. 1984)).
Allegations of a misrepresentation’s date, place, or time are sufficient, butcessagy to satisfy
Rule 9(b); a plaintiff is also “free to use alternative means of injectimgspma and some measure
of substantiation into their allegations of frau8gville 742 F.2d at 791. Nevertheless, a plaintiff
“must allege who made a misrepresentation to whom and the general content of the
misrepresentation’um v. Bank of Am361 F.3d 217, 224 (3d Cir. 2004RQrogated in part on
different grounds byBell Atl. Corp. v. Twombly550 U.S. 544, 557 (2007)). Conditions of a
person’s mind, including knowledge and intent, “may be alleged generally.” Fed. R. Civ.;P. 9(b)
see alsdMarangos v. SwetB41 F. App’x 752, 757 (3d Cir. 2009) (“Rule 9(b) requires particularity
when pleading fraud, but it allows factual matter concerning malice, intent, andekiganb be
alleged generally under the ‘lesshan—rigid—though still operative-stricturesof Rule 8.
(quotingAshcroft v. Igbal556 U.S. 662, 687 (2009))).

Defendants argue the Amended Complaint must be dismissed because it“fgubscifty
the identity of any person making any purported misrepresentation; the tioe], Jdad content
of the alleged misrepresentation; and the method by which the misrepresentation wa
communicated and to whom.” CBSG Mot. to Dismiss 14. The Court disagrees. The Court is
satisfied Plaintiffs have alleged “who made a misrepresentation to whorheagdrteracontent
of that misrepresentation,;um, 361 F.3d at 224, and that the Amended Complaint suffices to put
Defendants on the notice of the “precise misconduct with which they areedli®gville 742
F.2d at 791. As recounted above, the Amended Complaint alleges (1) a scheme to defraud
borrowers and their guarantors by luring them into credit arrangemehtglegal interest rates,
despite Defendants’ knowledge of the illegality of those rates, (2) the usenofekéi.e., January,

2017, emails and ACH debits between Defendants and Fleetwood Services furthefalgethe
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impression of the enforceability of the unenforceable agreements) tor filmthecheme, and (3)
Defendants engaged in this scheme with the intent to defraud (which magriedayenerally).
As a result, the Court will deny Defendants’ motion to dismiss on this ground.

Even if the Amended Complaint failed to properly allege wire fraud, the Court would not
grant Defendantshotion to dismiss on the grounds Plaintiffs failed to establish a RICO violation.
An enterprise violates RICO not only by conducting its affairs through a fpatteacketeering
activity,” but also by engaging in the “collection of unlawful debt.” 18 U.S.C. § 1962(t). A
“unlawful debt” is defined as a debt “(A) incurred or contracted . . . which is unenforceetae
State or Federal law in whole or in part as to principal or interest becauselaivthrelating to
usury, and (B) . . . which was incurred in connection with . . . the business of lending money . . .
at a rate usurious under State or Federal law, where the usurious rate is avibeashe
enforceable rate.” 18 U.S.C. § 1961(6). Defendants do not challenge Plaintiffgitialtethe
payments Fleetwood Services made amounted to “collection of unlawful debt” aAdh#éreded
Complaint sufficiently alleges a RICO violation based on this theory.

The Defendants also move to dismiss on the grounds Plaintiffs lack standing to grosecut
their RICO claim. As noted above, RICO standing “requires a plaintiff to show &t )héh was
injured (2) by reason of a violation of 8 1962Ariderson 396 F.3d at 269. The “injury” element
“can be satisfied by allegations and proof of actual monetary loss, i.e.;aflpmdket loss.Maio
v. Aetna, Inc.221 F.3d 472, 483 (3d Cir. 2000). Three factors guide the assessment of whether an
alleged RICO violation proximately caused the injury: “(1) the directnedseoinjury, (2) the
difficulty of apportioning damages, and (3) whether there are direct viofithe alleged violation

that could better vindicate the policies underlying RICKnbpick v. UBS-in. Servs, Inc,, 121
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F. Supp. 3d 444, 460 (E.D. Pa. 2015) (citihgimes v.Sec.Inv’r Prot., 503 U.S. 258, @-70
(1992)).

Defendants offer little argument in support of their position. They claim the Amdende
Complaint “fail[s] to state what damages [Plaintiffs have] actually sedfes a result of
Defendants’ actions.” CBSG Mot. to Dismiss &Bg alsd®TF Ma. to Dismiss 8 (“Plaintiffs have
not shown any damages caused by Defendants’ actions.”). The Court disagrdamtifs point
out, Plaintiffs allege they have been damaged in the amount of the usurious ipsgnesnts and
lost profits. Am. Compl. { 121. Both categories of damages are compensable RI(€3.8ge
Maio, 221 F.3d 472see alsd-rankford Trust Co. v. Advest, In@43 F. Supp. 531, 533-34 (E.D.
Pa. 1996) (“The vast majority of cases that have addressed this issue . . . habhatlo&dgrofits,
or expectancy damages are recoverable under RICO, subject to proof of proximatercanda
that the damages are not speculative’y. a result, the Court finds Plaintiffs have alleged a
cognizable loss.

The Court also finds Plaintiffs’ alleged damagehbe usurious payments and lost prefits
were proximately caused by Defendants’ RICO violatieiefendants’ pattern of racketeering
activity andcollection of unlawful debts. Defendants did not make any argument as to how or why
the factors discussed iKnopick and Holmes weigh against a finding of proximate cause.
Accordingly, the Court need not analyze them in any great depth, other than e ssyutious
payments and lost profits appear to stem directynfiDefendants’ allegediolations of both
aspects of § 1962(c), the Court perceives no potential difficulty apportionimgges (at least at
this stage), and there does not appear ®rbere directlynjured partyKnopick 121 F. Supp. 3d

at 460. As a result, the Court finds the Amended Complaint alleges sufficient pi@xeniae.
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The Amended Complaint sufficiently alleges an associatigact enterprise, RICO
violations, and damages sufficient to establish Plaintiffs’ standing to bmrgctaim The Court
will, therefore,deny Defendants’ motions to dismiss as they pertain to Plaintiffs’ RICO claim.

Having addressed the sufficiency of Plaintiffs’ RICO claim, the Coursttorhe claims
for specific performance (Count V) and negligent misepntation (Count VII). CBSG moves to
dismiss Cound¥ of the Amended Complaintyhich is entitled “Contract,”and seeks recovery
based on Paragraph 1.10 of the Factoring Agreement. The Court will dismiss Count V, but not for
the reasons advanced by CBS®u6t V is properly construed as a claim for specific performance
of Paragraph 1.10. However, Texas |&wdoes not recognize a cause of action for specific
performance independent of a claim for breach of the underlying contract, amndf®laave not
alleged CBSG breached Paragraph 1.10 by retaining the difference betweenwasapaid in
interest and the legal maximum rate of interest after a court characterizedtibweng Agreement
as a loanStafford v. S. Vanity Magazine, In231 S.W.3d 530, 535 (Tex. App. 2007) (“Specific
performance is an equitable remedy that may be awarded upon a showinglobbzadract.”).
Thus, this standlone claim for specific performanahall be dismissewithout prejudice to
reassertion as a measure of darsage

Finally, Defendants’ motions challendg®laintiffs’ claim for negligent misrepresentation
(Count VII), arguing that the Amended Complaint is too vague. CBSG offers no legalrcin

support of its argument, and PTF only gestures towards Rule 9(b) without explainingWwbhw or

15The Court applies Texas law to this cldiecause it is tied directly to the Factoring Agreement,
which the Court found is governed by the law of Texas, and because the law of Texagpiyuld a

in the absence of the transfer from the Northern District of Texas todhis SeevVan Dusen v.
Barrack 376 U.S. 612, 639 (1964) (“[W]here the defendants seek transfer, the transferee district
court must be obligated to apply the state law that would have been applied if there had been no
change in venue. A change of venue under § 1404(a) generallg bleowith respect to state law,

but a change in courtrooms.”).

21



that rule would applySeeCBSG Mot. to Dismiss 13 TF Mot. to Dismiss 8. The Court will not
dismiss this aspect of the Amended Complaint. Although Texas law appears to dwvern t
substantive aspects of the claManDusen 376U.S. at 639, it is not clearand Defendants have
not explained-whether courts in the Fifth Circuit apply Rule 9(b)'s specific pleading
requirementso negligent misrepresentation claiarssing under Texas lawZompareBenchmark
Electronics, Inc. v. J.Mduber Corp, 343 F.3d 719, 724 (5th Cir. 2003) (noting “[a]lthough Rule
9(b) by its terms does not apply to negligent misrepresentation claims, thi®as@applied the
heightened pleading requirements when the parties have not urged a separateiiecusgigent
misrepresentation claims’yvith Am. Realty Trust, Inc. v. Hamilton Lane Advisors,,lad5 F.
App’x 662, 668 (5th Cir. 2004) (“Rule 9(b)’s stringent pleading requirements should not be
extended to causes of action not enumerated thedginordingly, plaintiffs’ negligent
misrepresentation claims are only subject to the liberal pleading requireshéhite 8(a).”).In
light of Defendants’ failurg¢o explain why the allegations are too vague or whether Rule 9(b)
applies to this claim-and theCourt’s conclusion that the RICO claim which also references
Defendants’ alleged misrepresentations is sufficient to go forwtre Courtwill deny the
motions to dismiss.
CONCLUSION

In light of the foregoing, the CougrantedCBSG’s motion to dismiss as it pertains to

Count V, anddeniedit in all other respectsand deniedPTF’'s motion to dismiss in its entirety

BY THE COURT:

/s/ Juan R. Sanchez
Juan R. Sanchez, C.J.
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