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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KEYBANK NATIONAL ASSOCIATION,

et al.,
Plaintiffs,
AND
1ST SOURCE BANK, :
Intervenor Plaintiff, ) Civ. No. 18-667
V.

FLEETWAY LEASING COMPANY, et al.,
Defendants,

AND

SANTANDER BANK,
Intervenor Defendant.

Diamond, J. MEMORANDUM August 23, 2019

William T. Hangley, acting as Receivegndente lite for the Fleetway Entities, asks me to
order Fleetway'ssecuredcreditors todisclose the legal fees and expensesy have incurred
during this litigation. (Receivers Mot., Doc. No. 275.) KeyBank has alreadyprovided the
Reciver with this information (Doc. No. 278.) Four of thereditors—Santander, TD Bank,
PNC, and 1st Soureerefuseto do so, objectingrimarily on standingattorneyclient grivilege,
and relevance grounds. (Doc. Nos. 277, 279, 281, 28@l) overrule the Banks’ objections, but
denythe Receiver's Motiomvithout prejudice.

. BACKGROUND

On February 14, 2018, KeyBank filed a Complaint against Fleetway Leasing Company
and FMQ3, LLC (a related enty) seeking recovery ahoniesowed, the appointment of a receiver,
and relieffrom the FleetwayEntities’ fraudulentmisrepresentatiathat induced KeyBank to

extend credit. (Doc. No. 1.)
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Two other bankgo which Fleetway was indebtedSantander and 1st Souregere
grantedpermission to intervene. (Doc. Nos. 7, 11, 18.) 1st Scswbsequentlyiled its own
Complaint against FleetwalfMC2, Inc (another Fleetway entityand the Stampses (Fleetway’s
owners). (Doc. No. 21.)

In February and April 2018, Santander and KeyBank filed separate Confession of
Judgment Complaints against the Stampses for amounts due under the guarantiesighmt Wil
Carole, and Eric Stampgsadpledged to the Banks in returnrflmans to the Fleetway Entities.
(Compl., Doc. No. 1, Civ. No. 28303; Compl., Doc. No. 1, Civ. No. 48659; Compl., Doc. No.

1, Civ. No. 181560.) The Clerk of Court subsequently entered Judgment by Confession against
the Stampseandin favor of Santander and KeyBank in amounts ranging from seven to ten million
dollars. (Doc. No. 3, Civ. No. 38303 Doc. No. 8, Civ. No. 18559; Doc. No. 8, Civ. No. 18
1560.)

On February 15, 2018, KeyBank asked Judge McHugh (to whom this matter was then
assigned) to appoint a receiver to take contrth®fleetway Entitiesecause of financial digtss
and ongoing mismanagement of the vehicles that servibe &ankscollateral. (Doc. No. 3.)

On February 27, 2018, Judge McHugh held a heattended byFleetway’s secured
creditors KeyBank, Santander, TD Bank, PNC, and 1st Soui®eeFeb. 27, 2018 Hr’g Tr., Doc.

No. 24.) The creditorsvere concerned that the Stampses vgetbdealing andnisrepresenting
Fleetways finances As KeyBanktold Judge McHugh“we ve got a number of differeftanks
here, with different interests, all at the sarm much of the same collateral that, clearly and
admittedly, isnot going to cover all of the outstanding débgld. at 2Q) KeyBank thus asked
Judge McHugh to appoimt receiver“somebody wh@a overarchingreporting to the Court, and

also beholden to everybody, amat reporting up to the principals of the defertddn(ld. at 26-



21; see alsad. at 33 (“[R]ight now, its all within the control of FleetwayAnd there isit a great
deal of confidence, even wifRleetway’s new managef].) 1st Source was similarly concerned:
“[T]here’s $35million that are owed, in the aggregate, to these sed¢enelérs. And pats on the
back and notions of, you knowg'll take care of you, simply wohsuffice’” (Id. at 37.)

Fleetwayargued thaa receiver was unnecessary becauséth theoutside folks in place,
who are running a much cleaner shipd much more effective shipFleetway was'in a much
betterposition to maximize valué.(Id. at 22.) Fleetway acknowledged, however, that questions
remained respectingpmmingling and distributing funds, and that the main concern was “how do
we keep this moving forward, so that everyone can get paid as much as poskibét.33-35.)

This assurare notwithstanding, the Banks continued to express tggarehensionhat
Fleetway would favor one creditor over anotheBedid. at 43 (“I was told that 1st Source was
not going to be paidt the end of December, and | was told that Santander wamingtto be
paid at the end of December, but that PNC Bamit that TD Bank were going to be paiind
that turned outo be the case, we did not receive paynight.

Santanderobjected to the appointment of a recejvarguing that thisvould be an
unnecessary expense on its collateraddl. gt 3-38 (“[I]f a receiver was appointed for alleth
creditors, at this point, that’s going to be on my clgehack?).)

On March 9, 2018, Judge McHugh denied KeyBank’s redueshe appointmendf a
receiver anticipatingthat with its new manager, Fleetwayight work throughits difficulties.
(Doc. No. 19))

On April 23, 2018all thecasegelated to Fleetway and the Stampses’ indebtedness

reassigned to me(Doc. No. 41; Doc. No. 7, Civ. No. 1859; Doc. No. 7, Civ. No. 18560.)



On May 7, 2018, | consolidated the related cases before me in Civil Action Nurméér 1@oc.
No. 42.)

On May 15, 2018, | ordered the Parties to file weekly status reports regardimgngeeng
global settlement discussions. (Doc. No. 54d)sbordered the Stampses to file any Petitions to
Strike or Open the confessed judgments against them by M@&0B8, (d.) The Stampses did
so. (Doc. Nos. 66, 6 Doc. No. 6, Civ. No. 18-1303.)

On June 6, 2018 scheduled duly 23, 2018 preliminary pretal conference with all the
Parties (Doc. N0.69.) On June 29, 2018, the Parties filed a Joint 26(f) Discovery Plmmnt (
26(f) Report Doc. No. 81.)

1. THE RECEIVERSHIP

By late July the situation was neahaotic. SeeJuly 23, 2018 Hr'g Tr.-35, Doc. No. 98;
Receivership Order-3, Doc. No. 96.)The consolidated litigation encompassed some seventeen
claims and crosslaims, with three Confessed Judgments totaling approximately eighteen million
dollars, and fiveereditorbankscompeting to recovetwindling assets. (July 23, 2018 Hr'g Tr. 3
Receivership Order-38.) The “dobal settlementliscussionsshowed little promise and regn
of resolution. (SeeJuly 23, 2018 Hr'g Tr. 2335;Doc. Nos. 59, 60, 62, 64, 70, 75, 79, 80;82)
Throughout, the Parties had propoundextensive largely pointless discovery, ostensibly
intended to ferret out assets (but, in fact, likely to generate only counsel f@es)uy 23, 2018
Hr'g Tr. 23, Receivership Order-38; Joint 26(f) Reprt.)

Accordingly, at the July 2&onference, | shared my concermssating that | did not
“understand what Fleetway is doing with the money it's recovering and powaritizes whom it
pays.” (Jly 23, 2018 Hr'g Tr.4.) | was concerned that the litigatiorulthon created by the

securectredtorswould benefit aly creditors counsel (Seeid. at6 (“I just don’t see how any of



this gets resolved with anybody making out except the people who bill hourij.t's.the clients
who are supposed to benefit here, and | don't see how they benefit from this ongoing blood
bath.”).)

Accordingly, | told the Parties that | was “giving extremely serious thought” to “staying
everything, appointing a receiver, and seeirigetiver sanity can be restored to th[e] situation.”
(Id. at4.) I informed the Parties that | “ha[d] no desire for Fleetway to go out ofdsass and
thatappointinga receiver would not be “a way of ending Fleetway’s existebhce instead a way
to manage thdParties competing claims(ld. at 13.) | thus indicated théil appointed a receiver,
he or she “would be someone who understands litigation and how to resehat gomeone who
understands how to lease cardd. at 4.)

Thesecured creditorseemed to favor the appointment of a receiver. 1st Source’s counsel
stated, “I think the Court hit the nail on the headld. &t 9.) Cecounsel stated, “As you've
outlined your thoughts, | think that is by far the best path forwaridl’af 34.) 1st Source thus
requested the appointment of a receivéd. gt 19.)

KeyBank also had “no objection to the appointment of a receiviet.)’ $antander initially
opposed the receiver's appointmentd. @t 20.) After some discussion, however, Santander
indicated it was “[lJess” opposed to the appointment, and then stated that it “wouldn’t tippose
initial appointment of a receiver.”ld. at 20, 22.)

Accordingly,accepting counsel’s representations that none dBdmkswasopposed, on
July 31, 2018, I appointed William T. Hangley as Recepeadente lite for the Fleetway Entities
(Receivership Order-38, 7.) | stayedall claims pending before me, includiegecution ofthe
Confessed Judgmenasd the Stampses’ Pwbns to Strike,until Fleetways financesmproved

under the Receiver.ld))



Apparently forgetting itsJuly 23, 2018 representations to me, on August 14, 2018,
Santander filed an interlocutory appeal of my Receivership Qoti@tenging Mr. Hangley's
appointment (Doc. No. 100 The Circuit denied Santander’s request to #tayReceiviship’s

continued operation(SeeOrder, KeyBank Nat'l Ass’n v. FleetwgyNo. 182822 (3d Cir. Sept.

13, 2018).). In its brief to the merits panel, Santander did not acknowledge its previous
acquiescencm Mr. Hangley's appointment. Rather, it argued vigorouskgr alia, that it would
be less expensive for Santander to recover from the Fleetway Estate withogiver's assistance.

(Appellant’s Br. 2622, 34,KeyBank Nat’'l| Ass'n No. 182822 (3d Cir. Sept. 12, 2018)The

appointment will harnBantander, whose potential loss will be increased if only by the fees and
expenses of the receivership that it otherwise could &y9id.

On July 24, 2019, the Third Circugmanded the case to me for further proceedinijis
instructions either to rappoint Mr. Hangley or take any other action | deemed appropriate.

KeyBank Nat'| Ass’n v. Fleetway Leasing Co., No. 18-2822, 2019 WL 3318214 (3d Cir. July 24,

2019). If I did not reappoint Mr. Hangley, the Receivership would end as of October 22, 2019
Id.

On July 29, 2019, | ordered all interested Parties to state whether they alijedle.
Hangley’s continued service &eceiver. (Doc. No. 248.) 1st Source, KeyBank, and TD Bank
agreed that the Receivership was approprelthough they were concerned about costs. (Doc.
Nos. 254, 255, 259.) Santander, PNC Bank, and the Staptgksnged the need for a Recejver
disputing thathe Receivershimad benefittedthe Parties,givenits cost (Doc. Nos.252, 256,
258) Finally, Hyperion(recently inthis litigation as an interested paxply becauseat holds

security interests in William Stamps’ assetsot as Fleetway’s creditgiookno position. (Doc.

No. 257.)



In light of the Bankstostefficiency objections, a August 2, 2019%the Receiver asked
each Banko producean accounting ats counsels’ fees to dat€Receiver’s Aug. 2, 2019 Letter,
Ex. Ato Doc. No. 275.) Only one Bapnkjectedthe others simply did not respond to the request.
(SeeRecever's Mot. 1)

Accordingly, on August 12, 2019, the Receiver moved for the productithe oéquested
information. (d.) | ordered all interested Parties to respon@oc. No. 276.) KeyBank
subsequety complied with theReceivels requestor fee information (Doc. No. 278.) TD Bank,
PNC, 1st Source, and Santander all object and urge me to deny the Motion. (Doc. Nos. 277, 279,
281, 283.) Hyperion asks me to exclude it from any relighight grant. (Do. No. 280.) Te
Stampsesseek copiesf any fee data that is disclosedoc. Na 282.)

1. DISCUSSION

To assist me in evaluating the Bankententions respectintpe Receivership cost Mr.
Hangleyasksme toorder eactBank toproduce an accounting of albunsel fees and expses
incurred: (1) fron the beginning of this litigation until the Receiver’'s appointment; (2) from the
Receiver’s appointment to the present;d8)a result oBantander’s opposition to the Receiver’s
appointment; and (4) attempting to enforce the Stampses’ guarantBesgvdr's Mot. 1;
Receiver’'s Aug. 2, 2019 Lettgr As requested, these disclosures waatdude only amounts
expended.

Santander, PNC, and TD Bank object te thquesprimarily on attorneyclient privilege
and relevance grounds. (Santander’s Objs., Doc. NOPNC;s Objs., Doc. No. 279; TD Bank’s
Objs., Doc. No. 281.)Santander alsargues that the Receiver lacks standmgeekdiscovery

(Santander’s Objs. 2, Doc. No. 277 he objections are meritless.



A. Standing
The Receiver’s “roleand the district cours purpose in the appointment, is to safeguard
the disputed assets, administer the property as suitable, and to assist thealistric achieving

a final, equitable distribution of the assets if necessakjberte Capital Grp., LLC v. Capwjli

462 F.3d 543, 551 (6th Cir. 2006) (citing 13 MderEederal Practice 1 66-023 (3d ed1999).
Accordingly, the Receiver acts as “an officer of the ¢bard his “powers are coextensive with
his order of appointmerit (Id.) In my July 31, 201®rder, Igave the Receiver “all of theghts,
duties, and responsibilities of a coeappointed receiver including, inter alia, the power to
“prosecute and defend claims. and suits in the name of, and for and on behalf of, the Fleetway
entities, whether civil, criminal, administrative, or otherwise, with respect to ¢aeivership
Assets’ (Receivership Order  7(m).)

The Receivethus certainly has standing to seeformation relevant to my decisi@s to

whether thdReceivership should continu€ee, e.gS.E.C. v. Loving Spirit Found. In892 F.3d

486, 490 (D.C. Cir. 2004“[R] eceiver did not even need Article Il standimghen filing motion
that “wasfulfilli ng herobligation to protect and preserve the receivership estate”). Indeed, the
Third Circuithasalready rejected Santander’s objectiothe Receiver acting as a parntlgenMr.

Hangleydefendedhe Receivership oappeal. $eeOrder,KeyBank Nat'l Ass’n No. 182822

(3d Cir. Sept. 13, 2018).pantander’s reprisaubjectionremains baseless.
B. Attorney-Client Privilege
Similarly meritless iste Banks’ contention that counsel fee information is privileged.

“The attorneyclient privilege does nathield fee arrangementsMontgomeryCty. v. MicroVote

Corp, 175 F.3d 296, 3043d Cir. 1999) (citing In re Grand Jury Investigation, 631 F.2d 17, 19

(3d Cir. 1980)). Accordingly, privilege “is not a basis for counsel’s refusal te #@nformation



so long as nothing is revealed about the services percinigayes v. Amint’l Grp., No. 09

2874, 2013 WL 2414005, at *3 (E.D. Pa. Jun2G4,3). Billing records ae subject tahe privilege
only “to the extent that they reveal litigation strategy and/or the nature of servitesrael’

Fidelity & Deposit Co. of Maryland v. McCulloch, 168 F.R.D. 516, 523 (E.D. Pa. 1996) (quoting

United States v. Keyshe Sanitation C9.885 F.Supp. 672, 675 (M.DPa. 1994); see also

Keystone Sanitatigrd85 F. Suppat 675 (“[S]tatements and records that simply reveal the amount

of time spent, the amount billed, and the type of fee arrangement between athoricégra are
fully subject to discover).

Here, the Receiver seeks only an accounting of costs incurred, not a detailed desripti
what work was performed and wh{Receiver's Mot.; Receiver's Reply-8, Doc. No. 291 (“[f]
would be sufficient if the lenders were to provide,dach of the ategories identified, the monthly
amount of legal fees and costs their clientsirred and paid).) Accordingly, this information is
discoverable Any lingering privilege oncerns can be addressed through redactions afildrsim

measures.See eg., Leach v. Quality Health évs., 162 F.R.D. 499, G1-02 (E.D. Pa. 1995)

(wherecounselshilling invoicescontain“descriptioifs] of the actual legal services fmmed”
thenonly that “information would generally be protected under the atteotient privilege and
should be redacted before productippn’will thus overrule the Bankgrivilege objection.
C. Relevance

Despiteinsistingthat theReceiver’s fees hawenduly burdeedtheir collateral, the Banks
contendthat I may not learrhow much eaclof the five Banks dat represented by its own
counsel)would have spent without the benefit of a Recei&antander’'s Obj; PNC’s Objs.
1-2 TD Bank’s Objs2.) To state the contention is to refute it.

In determining whethdrshould re-appointhe Receiver, | consider:



whether'milder measures will give the plaintiff. . adequate protection for his
rights; whether‘legal remedies . . appear to be inadequatevhether there
continued to béfraud or imminent danger of the property being lost, injured,
diminished in value, or squandergdr whether there had beemshowing that the
harm accruing to plaintiff by denial clearly overbalanced the harm todksfe
upon granting the appointment.’

KeyBank Nat'l Ass'n 2019 WL 3318214, at *BquotingMaxwell v. Enter. Wall Paper Mfg. Co.

131 F.2d 400, 403 (3d Cir. 1942); Mintzer v. Arthur L. Wright & Co., 263 F.2d 823:282&d

Cir. 1959) (internakitation omitted). Critical to my reappointment decision is whethtre
Receivership benefithe Fleetway EstateAccordingly, whetheMr. Hangleys recovery efforts
aremore costkffectivethan the Banks tearingt each other in pursuitf the samecollateralis
central the Banks have madesb. Indeed, for over a year, Santandeften generabtg more
heat than light-has arguedincluding before the Third Circuit) that the Receivership is not cost
efficient. that Santandemwould save money by competing with the otlBanks to recover
collateral that all Parties agree cannot cover Fleetway’s secured8ebRe@iver's Reply 4 n.2
(“I mean we are going to suffer a larger loss becauseette@ver was appointed than if the receiver
had not been appoint&)l) To determine if this is correct, the Receiver seeks to compare what
the Bankshad paidtheir lawyers to makanyrecovery what the Banks have paidsisting the
Receivership, andwhat the Banks wouldlikely pay absent the Receivership. It is, thus,
disingenuous (to put it kindly) for the Banks to argue that such an “apples to apples”’isompar
is “irrelevant” and impermissible.

The law is well settled that the refusal to provide relevant, probative eviddiReghe fee
information sought here-can give rise to an adverse infereagainst the withholding partysee

Brewer v. Quaker State Oil Refining Corp., 72 F.3d 326, 335 (3d Cir. 1995) (“When the contents

of a document are relevant to an issue in a case, the trier of fact generally magytrecéaciof

the documens nonproduction or destruction as evidence that the party that has prevented

10



production did so out of the wdibunded fear that the contents would harm BimOgin v.
Ahmed 563 F. Supp. 2d 539, 543 (M.D. Pa. 2008)\{érse inferenceayapply when following
factors are satisfied:l) the evidence in question must be within the partpntrol; 2) it must
appear that there has been actual suppressiaititholding of the evidence; 3) the evidence
destroyed or withheld was relevant taiots or defenses; and 4) it was reasonably foreseeable that
the evidence would later be discoverdb{eitations omitted)).

With this Memorandum, Will issuea schedule for the Parties to set out in detail (and with
legal support) their positions respectiig Hangley’s continued appointment. Should any Bank
again raise the cosfficiency objection without providing evidentiary support in the form of the
fee information that has been requested, | will either order the datelssdite or simply infer
that Mr. Hangley has saved that Bank money. Until then, | will deny thei\Res Motion
without prejudice.

V. CONCLUSION

In the circumstances presented, the Recenagy permissibly seek and obtain the Banks’
fee datayhich isrelevant and probativas towhether | should rappoint Mr. Hangley. Concerns
respectinghe disclosure of privileged informatidrave no basis. | will also overrule the Banks
remaining objections, which do thiequire further discussiorAs | haveexplained| will , for the
present, defer my decision on the Receiver’s redoeste information

An appropriate Order follows.

August 23, 2019 AND IT ISSO ORDERED.

/s/ Paul S. Diamond

Paul S. Diamond, J.
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