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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KEYBANK NATIONAL
ASSOCIATION, et al.,
Plaintiffs,
AND
1ST SOURCE BANK, :
Intervenor Plaintiff | : Civ. No. 18-667
V. :
FLEETWAY LEASING COM PANY,
et al.,
Defendants
AND
SANTANDER BANK,
Intervenor Defendant.

Diamond, J. MEMORANDUM October 11, 2019

The Third Circuit has remanded this matter so that | may determine whethert@gain
appoint William T. Hangley as Receivaendente lite or let Mr. Hangley'sexisting appointment

expire. GeeOrder,KeyBank Nat'| Ass'n v. FleetwaWNo. 182822(3d Cir. Sept. 13, 2018)Pne

creditor makedaseless, Htonsidered objections, which | will overrule.

l. PROCEDURAL HISTORY

On February 14, 201&ecured CreditoKeyBank filed a Complaint against Fleetway
Leasing Company and FMC3, LLC (a related entity), allegmadfeasance by the Stamps family
(Fleetway’s owners), anskeking recovery of monies owed, appointment of a receiver, and relief
from the Fleetway Entities’ fraudulent misrepresentations that inducgdlak& to extend credit.
(Doc. No. 1.) Contractually KeyBank had the “right to have a receiver appointed” if Fleetway
defaulted on its credit agreements. (Commercial Security Agreement, Ex.Adaded
Complaint, Doc. No. 32-1.)

Two additional creditor banksSantander and 1st Souresubsequently intervened
(Doc. Nos. 7, 11, 18.) 1st Sourtteenfiled its own Complaint against Fleetway, FMC2, Inc.

(another Fleetway entity), aMililliam, Carole, and Eric StampgDoc. No. 21.)
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In February and April 2018, Santander and KeyBank filed separate Confession ofdudgme
Complaints against the Stampses for amounts due under the guaranties that, \@dkrole, and
Eric Stampshadgiven in connectio with loans to the Fleetway Entities. (Compl., Doc. No. 1,
Civ. No. 181303; Compl., Doc. No. 1, Civ. No. 418%59; Compl., Doc. No. 1, Civ. No. 11%60.)
Judgmentdy Confessionwere subsequently enteradainst the Stamps&s amounts ranging
from $7 to $10 million. (Doc. No. 3, Civ. No. 1B303; Doc. No. 8, Civ. No. 18559; Doc. No.
8, Civ. No. 18-1560.)

On February 15, 2018, KeyBank asked Judge McHugh (to whom this matter was then
assigned) to appoint a receive®eé€Motion for Appointment of Receiver, Doc. No. 3.) In addition
to Fleetway's default, KeBank notedthe company’'sfinancial distress anallegedongoing
mismanagement of the vehicles that served as the Banks’ collateral. (Doc. No. 3

On February 27, 2018, Judge McHugh held a hearing attended by FleeSsayied
Creditors: KeyBank, Santander, TD Bank, PNC, and 1st SouseeFéb. 27, 2018 Hr'g Tr., Doc.
No. 24.) TheBanksallegedthat the Stampses were sd#aling misrepresenting Fleetway’s
finances and paying “favored” unsecured creditors over the Banks, which were contractually
entitled tobe paid first KeyBank told Judge McHugh: “we’ve got a number of different banks
here, with different interests, all at the sar@ much of the same collateral that, clearly and
admittedly, is not going to cover all of the outstanding debid: at 20.) KeyBank thus asked
Judge McHugh to appoint a receiver: “somebody who’s overarching, reporting to the @durt, a
also beholden to everybody, and not reporting up to the principals of the defendahtat”2@-
21.) 1st Source was similarly concerned: “[T]here’s $35 million that arel,awehe aggregate,
to these secured lenders. And pats on the back and notions of, you know, we’ll take care of you,

simply won’t suffice.” (d. at 37.)



Fleetwayresponded that had hired a new managéwith the outside folks in place, who
are running a much cleaner ship and much more effective ship,” Fleetway was “itn &ettec
position to maximize value.” Id. at 22.) Fleetwayionethelessacknowledged that questions
remained respecting commingling and disttibg funds, and that the main concern was “how do
we keep this moving forward, so that everyone can get paid as much as poskibat.33-35.)

This assurance notwithstanding, the Bafderedthat Fleetway wouladontinue tofavor
one creditor over anotherSdeid. at 43 (“| was told that 1st Source was not going to be paid at
the end of December, and | was told that Santander was not going to be paid at the end of
December, but that PNC and that TD were going to be paid. And that turned out to d&sethe ¢
we did not receive payment.”).)

Alone among the Secured Creditors, Santander objected to the appointment Mea, rece
arguing that this would be an unnecessary expense on its collatdrailt 36-38 (“[]f a receiver
was appointed for all the creditors, at this point, that's going to be on my chewrks’).)

On March 9, 2018, Judge McHugh denied KeyBank’s request for the appointment of a
receiver without prejudice accepting Fleetway's contention that with itswnenanager, the
Company might work through its difficulties. (Doc. No. 19.)

On April 23, 2018, all the cases related to Fleetway and the Stampses’ indebtedaess we
reassigned to me. (Doc. No. 41; Doc. No. 7, Civ. Ne1389; Doc. No. 7, Civ. No. 18560.)

On May 7, 2018, | consolidated the related cases before me. (Doc. No. 42.)

On May 15, 2018, | ordered the Parties to file weekly status reports regardirantiaing

global settlement discussions. (Doc. No. 54.) | scheduled a July 23, 2018 preliminaigl pre

conference with all the Parties. (Doc. No. 69.)



The Decision to Appoint a Receiver

Unfortunately, Fleetway’s prediction of great improvementsgrasslyinaccurateby late
July, the situation was neahaotic. SeeJuly 23, 2018 Hr'g Tr. 35, Doc. No. 98; Receivership
Order 23, Doc. No. 96.) The consolidatktigation comprisedsome seventeen claims and cross
claims, with three Confessed Judgments totaling approxim@iéynillion, and five creditor
banks competing to recover dwindling assets. (July 23, 2018 Hr’g Tr. 3; Receivership-c3jle
In proceeding separately against the same delinquent customers, the Bamkisimeadable that
one Bank could recover only to the detriment of anothidre “global settlement discussions”
showed little promise and no sign of resolutioBedJuly 23, 2018 Hr'g Tr. 2335; Doc. Nos. 59,
60, 62, 64, 70, 75, 79, 80,-84.) Throughout, the Parties had propounded extensigandant
discovery, ostensibly intended to ferret out assets (but, in fact, likely to teaehacounsel fees).
(Seeduly 23, 2018 Hr'g Tr. 23; Receivership Order 2—-3; Joint 26(f) Report.)

Accordingly, at the July 23 conference, | shared my concerns, stating that | did not
“understand what Fleetway is doing with the money it's recovering ewdttprioritizes whom it
pays.” (July 23, 2018 Hr'g Tr. 4.) | was concerned that the litigation cauldron creatad by
SecuredCreditors would benefit only creditors’ counseEegid. at 6 (“I just don’t see how any
of this gets resolved with anybody making out except the people who bill hourly. . . tH8t's
clients who are supposed to benefit here, and | don’t see how they benethiBa@mgoing blood
bath”).)

Accordingly, | told the Parties that | was “giving extremely seriousghtiuo “staying
everything, appointing a receiver, and seeing whether sanity can bedestdh[e] situation.”
(Id. at 4.) I informed the Parties that | “ha[d] no desire for Fleetway to go out afdsgsi and
that appointing a receiver would not be “a way of ending Fleetway’'s existenceg’ \eay to

manage thdanks’ competing claims. Id. at 13.) | thus indicated that if | were to appaant



receiver, he or she “woulde someone who understands litigation and how to reselveoit
someone who understands how to lease carkl’ af 4.) | stressed that “I w[ould] hear all
objections.” (d. at 13.)

The Banksseemed to favamy proposal. 1st Source’s counsel stated, “I think the Court
hit the nail on the head.”ld. at 9.) Cecounsel stated, “As you've outlined your thoughts, | think
that is by far the best path forward.ld.(at 34.) 1st Source thus requested the appointment of a
receiver. [d.at 19.) KeyBank, ofoursealso had “no objection to the appointment of a receiver.”
(1d.)

Santander initially opposed tReceiver’'s appointmentld. at 20.) After some discussion,
however,its counsel indicated théihe Bankwas “[lles$ opposed to the appointment, and then
stated thathe Bank‘wouldn’t oppose the initial appointment of a receiveid. at 20, 22.)

Given ths consensusater that day] proposed “staying [the litigation] and appointing
William Hangley” as receiver.(Doc. No. 86, at 2.) Mr. Hangley is a vastly experienced,
accomplished lawyer and litigatol. outlined the Receiver’s anticipated powermstructed Mr.
Hangley to “file an affidavit disclosing whether there is any reasonayelm disqualified from
acing as Receiver,” andgaingave the Parties opportunity to object to his appointmddt.af
12.) To my surprise, only Santanderontradicting its July 23 statemenbbjectedto the
appointment of any receiver. (Doc. No. 905antander stated that“iloes not object to the
appointment of William Hangley as receiver if a receiver is to be appoirated did not question
Mr. Hangley’s qualification. (d. at 2.) Similarly, Santandedid not object to the appointment of
a receiver for théenefit of 1st Source and KeyBanRather, Santandéivoredtheforeclosure
provisions ofits loan agreements with Fleetwayressed “itgpreference to control its collateyal
and sought to be excluded from the Receivershid. af 12.) KeyBank respndedthat such

exclusionfrom the proposed receivershijas not feasible because “Santander’s collateral [was]



intermingled with the collateral of other partiptfie Receiver’s effortsvould inevitably benefit
all SecuredCreditors. (Doc. No. 91;5t 5) Santander did noeply.

After considering the sole objection and the Parties’ submissions, on July 31, 2018, |
appointed William T. Hangley as Receiyendente lite for the FleetwayEntities. (Receivership
Order 23, 7.) | stayed all claims pending before me, including execution of the Cexhfess
Judgments and the Stampses’ Petitions to Strike, until Fleetway’s finmmges/ed under the
Receiver. 1d.)

Third Circuit Review

On August 14, 2018, Santander filed an interlocutory appeal of my Receivership Order,
challenging Mr. Hangley’s appointment. (Doc. No. 100.) The Ciaiirtdenied Santander’s
“Expedited Motions’to stay theReceivership’s continued operatiand to disquiy the receiver

from defending the appea(SeeOrder,KeyBank Nat'l Ass’'n v. FleetwayNo. 182822 (3d Cir.

Sept. 13, 2018).)n its merits briefing and argumer8antandenever acknowledgeits July 23
statement that it “wad notoppose in thénitial appointment of a receivéror its acceptance of
Mr. Hangley’s qualifications(SeeJuly 23, 2018 Hr'g Tr., a&2.) Ratherthe Bankarguedor the
first time thatthe appointment violated Santander’s due process rigihtikthatit would be less
expensive for Santander to recover from the Fleetway Estate withogeigers assistance.

(Appellant’'s Br. 2022, 34, KeyBank Nat'| Ass’n No. 18-2822 (3d Cir. Sept. 12, 2018).)

On July 24, 2019, the Third Circuiled that Santander had waived its due prockess
andremanded the case to me for further proceedings, with instructions eitfeapint Mr.
Hangley with a statement of reasons for tkapmwintmentor take any other action | deemed

appropriate._KeyBank Nat'l Ass’n v. Fleetway Leasing Co., No. 18-2822, 2019 WL 3318214 (3d

Cir. July 24, 2019). If I did naeapmint Mr. Hangley, the Receivership would end as of October

22,2019.1d.



Proceedings orRemand

On July 29, 2019, | ordered all interested Parties to state whether they objected to M
Hangley’s continued service as Receiver. (Doc. No. 248.) 1st Source, KeyBank, ancdd agr
that the Receivership was appropriate, although they were concerned abouDmstdloé. 254,
255, 259.) Santander, PNC, and the Stampses questionRédbeship’s benefitsgiven its
cost. (Doc. Nos. 252, 256, 258.)

In light of the Banks’ cosegfficiency objections, on August 2, 2019, the Receiver asked
eat Bank to producéegal expense dathat would revealinter alia, each Banls asset recovery
costs before Mr. Hangley’s appointment, their likely cdskdr. Hangley not been appointed, and
costs incurred resisting the Receivership. (Receiver's A@Q13 Letter, Ex. A to Doc. No. 275.)
Only one Bank objected; the others simply did not respond to the reqg8esReceiver's Mot.

1)

Accordingly, on August 12, 2019, the Receiver moved for the productithe séquested
information. (d.) | ordered all interested Parties to respond. (Doc. No. 276.) KeyBank
subsequently complied with the Receiver’s request for fee informatiort. (@0278.) TD, PNC,
1st Source, and Santander all olgecnd urge meto deny the Motion. (Doc. Nos. 277, 279,
281, 283.)

On August 23, 2019, | ruled that in light of the Banks’ axffitiency objections, the
Receiver was entitled to determine whether, absent his appointment, theviamtkhave paid
greater amounts iocounsel fees fasmaller recoveriesl nonetheless denied without prejudice the
Receiver’s request for counsel fee information, noting that if any Baekvel its cosefficiency
objection to Mr. Hangley'seapmintment, | would “either order the data’s disclosure or simply

infer that Mr. Hangley had saved that Bank money.” (Doc. No. 295, at 11.)



On September 6, 2019, pursuantrtg Order, the Banksthe Stanpses and the Receiver
submitted legal memoranda addressing the Receiver’s continued appoin(®en Nos. 30%

02, 304-07.) They filed responsive memoranda on September 17, 2019. (Docs. No. 310-12.)

Four of the five Banksvithdrew their cosefficiency argumentsstating that thepnadno
objection to Mr. Hangley's reappointment. 1st Source andBeerk lauded the Receiver for
restoring order to the chaotic situationHaelinherited and urged me to reappoint hinSeeDoc.

No. 306, at 23; Doc. No. 303, at 1.)Thefour suggested that | anticipate when Receivership
would likely conclude, limit the Receiver’s retention amount, dirdct him to issue reports
guarterly (rather than monthly)Santandeheatedlyobjected to Mr. Hangley'seapmintmen
because it wouldimpair[] the value of[Santander’sicollateral” (Doc. No. 306, at 16.)The
Stampses also objected to Mr. Hanglaygapmintment insisting (without a trace of ironyhat

Mr. Hangleyhad so successfulliquidated Fleetway’s assetfiat he wasio longer needed.Sée

Doc. No. 305, at §‘[W]ith the bulk of the Fleetway fleet addressed, the continued expense of the
receivership is unnecessary and wasteful . . . .”).)

On September 19, 2019, | ordettbe Parties to inform me if any sougddrt evidentiary
hearing concerning Mr. Hangley'sapmintment and provide “a list of witnesses it would call and
summaries of each withess’s expected testimony.” (Doc. No. 313.Bak&yesponded thaio
hearing was necessary becatls® Receiver’'s submissions “contain information and evidence”
more than suffi@n to warrantMr. Hangley’'sreapmintment. (Doc. No. 316, at 2.3antander
argued that because it had intervened in this litigation as a defeaddrbecause it opposed the
Receiver’s renewed appointment, it was not obligated to comply with my Atdbusdeclined
to identify the witnesses it would actually call the substance of theanticipatedtestimony.
Santandealso statedhat, if not called by any other Party, Santander intetmledll Mr. Hangley

and his lawyer, Matthew Hamermesh, as adverse witne3sesBanksuggestedhat in arguing



for the Receiver'senewed appintment,Messrs. Hangley and Hamermdstu effectivey become
counsel for KeyBank and 1st Sourcéd. &t 8-9.) Based othis suggestionSantander alsmoved
to disqualifyMessrs. Hangley and Hamermdsttausehey could nobe withesseand“also be
counsel and advocates for either KeyBank or 1st Source Bank or for Mr. Haragegintment
or reappointment as receiver.” (Doc. No. 315, atl@.3n earlierOrder(Doc. No.326),| denied
both Santander'sapparentequest for an evidentiatyearingand itsludicrous Dsqualification

Motion. See SEC v. Chenery Cor@32 U.S. 194, 215 (1947) (Jackson, J., dissenting) (“Now |

realize fully what Mark Twain meant when he said, ‘The more you explain it, the Intmm’t
understand it.”).

I. RECORD

An order appointing a receiver need not rest on stated findings of§aeEed. R. Civ. P.
52(a)(3) (“The court is not required to state findings or conclusions when ruling on a motion unde
Rule 12 or 56 or, unless these rules provide otherwise, onthay motion.”);seeUnited States

v. CedarRiverside Land C0.592 F.2d 470, 472 (8th Cir. 1979) (“[T]he district court did not err

in failing to make findings of fact in its order appointing the receiver.”). Intlaj the Third
Circuit remandand Satander’'s stated intention to appesiould |reapmint Mr. Hangley
however, | will make factual findings on which | base megpmintment decision. (Doc. No. 312,
at 20.)

| make these fidings based amecord @cumentgthe authenticity of which is ndisputed),
including exhibits declarations, hearing transcripts, and reports prepared by the Receiver.
Frederick Cardone, the new manag#io began consulting for Fleetway in December 2017 and
stayed on to serve as Fleetway’s chief financial officernguthe Receivershifhassubmitted
declarationsaddressing-leetway’s finanes (SeeDeclaration of Frederick Cardone, Doc. No.

30741 (“Cardone Sept. Declaration"pupplemental Declaration of Frederick Cardone, Doc. No.



3101 (“Cardone Supplemental Declaration”)Binally, pursuant to myOrder, the Receiver has
provided monthlyeportsdetailing hisactivitiesandFleetways condition. (Seeg.q, First Report
of William T. Hangley, ReceivePendente Lite for Fleetway Leasing Company, Inc., FMC2, Inc,
and FMC3, LLC, Doc. No. 121.)

No Party has offered evidence to contradict these documents, nor has gngoBght
discovery. Surprisingly, Santandargues that thedeclarationsof Mr. Cardone-whose
managerial effortthe Bankhas applauded-purportedlydo not “respect” the requirements of Rule
56. SeeFed. R. Civ. P. 56; (Doc. No. 312, at 3yet, Mr. Cardone’s “personal knowledge and
informatiori’ declarations are exactihe kind commonly employed at summary judgmesée,

e.g.DiBacco v. Dep't of the Army926 F.3d 827, 833 (D.C. Cir. 2018eenick v. LeFebvre, 684

F. App’x 200, 206 (3d Cir. 2017%ee alsd-ed. R. Civ. P. 56(c)(4) (“An affidavit or declaration

used to support or oppose a motion must be made on personal knowledge, set out facts that would
be admissible in evidence, and show that the affiant or declarant is competerifyt@neite
mattersstated.”). Moreover Santander does not dispthie declarationdruth or accuracy. In any

event, Santandergnores that am not granting summary judgmeRule 56is inappositenere

See, €.9.12 Charles Alaiwright & Arthur R.Miller, Federal Pretice and Procedure Ci\812983

(3d ed. 2019) (“[T]he form and quantum of evidence required on a motion requesting the

appointment of a receiver is a matter of judicial discretion.”).

[I. FINDINGS OF FACT

Before | appointed Mr. Hangley, the Stanfi@sily’s mismanagement and seléalinghad
led Fleetwayinto failure. Remarkably, even though the Stampses themselves do not seek to
resume control of Fleetway, Santander seeks it for them. (Doc. No. 312, at 1arftieantould
favor a return of th&tampses to control of Fleetway rather than William Hangleyg), before

Mr. Hangley’s appointment, customers took advantage of the Company’s distrasdjriebn

10



numerous leases. h& Banks—fighting over the same, dwindling fundsveredissatisfied wh
their recoverieson secured debt. Under MHangley’s direction, # situation has improved
dramatically. The Receivédrasrecoveredover $14 million and paid to the Banks soid#l.4
million, reduced Fleetway'sorresponding debfjursued delinquent customeesd eliminated
seltdealing payments to the Stampse@.hirteenth Report of William T. Hangley, Receiver
Pendente Lite for Fleetway Leasing Company, Inc., FMC2, Inc, and FMC3, LLC, Doc. No. 323,
at 27 (“Receiver’s ThirteentReport”).) The Receiver has alstetailedhis plars toprovide the
Banks with additional moneys and to wind down the Receivership.

The Stampses’ Malfeasance

Fleetway'sprincipal business is “leasing fleets of vehicles to car rental agenciedamgter
term leasing arrangemerit§Cardone Sept. DeclaratioDoc. No. 3071, 1 9.) These agencies in
turn rent the vehicles to individual customerkl. { 10.) Fleetway fiances vehiclacquisitions
by borrowing money from its commercial banking partners, including the five Bhakhave
been involved in this litigation(See, e.g.Comp., Doc. No. 1, 1 15; Answer, Doc. No. 20, 1 15.)
These loans are secured by tlahiclesthemselvesand the stream of payments due to Fleetway
underthe correspondingeases (Compl., Doc. No. 1, 17; Answer, Doc. No. 20, T 17.The
“collateral” securing the loarsthe leased vehiclesdepreciates continually “as the vehicles age
and arariven for additional miles.” GardoneSept.Declaration 11.) Fleetway tracksustomer
leasepaymentsand generates accounts receivables repdtsse A/RReportanform eachBank
“whether the rental car agencies and other lessees were current or delinghent gayments to
Fleetway under their leases” attributable to a particBEmk’s line of credit. (Cardon&ept.
Declaration, 1 13.)

Unfortunately, theStampsfamily abused thiseportingsystem They have admitted that

they knowinglyprovided KeyBank with at least two A/R Reporthatincluded false statements

11



(Id. T 20.) Moreover,Fleetway’'s thenrController, Matt Hoff,altered the statusf elevenlessee
accounts'from ‘over 120’ days overdue to ‘other’ at the instruction of [William] Stamgkd” |
21; seeEx. J to Complaint, Doc. No-18; see alsad. 11 14-17, 19-20.) In addition Fleetway’s
financial advisor, Strategic Capital Investments LLC, reported t@Kely on January 3, 2018 that
a batch of Fleetway’s leaskgyBankhad financed-including many marked as “current” on the
June and Septemb2017A/R Reports—were $1,200,000 iarrears (Cardone Sept. Declaration,
1 25.) On January 26, 2018Jeetwayitself alerted Keybank tthe misrepresentations in t#egR
Reports (Id. T 19.) The Compangxplainedhateven thougWilliam Stamps knew thReports
untruthfully listed delinquent accounts as current, ienethelessinstructed Fleetway staff to
disregard those delinquencies when preparing the A/R Reports for Keyb&hK["20.) Relying
on the Stampses’ fraudulent statements,Bé&ak had already “made over 150 exiens of credit
to Fleetway.” [d. 1 26.;see als&eyBank’s Motion for Appointment of Receiver, Doc. No. 3, at
5-6.)

Fleetway als@cknowledgedhat it “would be unable to repd§eyBank” over$4 million
of debtandcould not repay othereditors ovef8.75 million (Id. 1 27.) Admitting that it “was
not well ruri (surely, an understatementf)e Companyeemed some 80 vehiclas“missing”
and was sellingthervehicles at a lossWhen a lessee of some 600 vehicles defaulted, it was
determined that cars with a book vatmesr $300,000 had been wrecked, and that a large number
of cars with a book value of almost $1 million had simply disappedfedst Report of William
T. Hangley, ReceivdPendente Lite for Fleetway Leasing Company, Inc., FMC2, Inc, and FMC3,
LLC, Doc. No. 121, at 17.)

Upon learning that theyould not be repaid, some of the Banks took matters into their own
hands, demandinthat Fleetway’s customers pay them directly or turn over vehicles. (Cardone

Supplemental Declaration, 11-18.) Theresultingparallel obligationso the Banks and Fleetway

12



confusedFleetway’s customey®ften to the Banks’ detrimentSéeid. § 15) For example]TD
demandedhata customer “turn over to it a fleet of 40 vehi¢lesren though “[t]he customer was
current on its payments to FleetwayId.( 18.) TD recoveredhothing. Santandealso appear
to have recoveredothingfrom Fleetway cusmers.(See, e.g.July 23, 2018 Hr'g Tr. 32 (“We
havert attempted to pick up cars, or anythingSge alsad. at 21.)

Taking advantage of the confusion thiegd created, the Stampsesmmingkd loan
paymentdo the Banksgreatdetriment (Felh Doc. No. 24, at 45, 32) Becausesachvehicle
Fleetwayleasedcorresponded ta singleBank’s financing, onlythatlender Bankhdd a security
interestin lease paymentsiadeon a given vehicle.Yet, under Stamps managemerieetway
disregarded acceptable accounting practices by depositing all pagegents intothe same
account thus bleeding separate lines of credit together. (Feb. 27, 2018 HrQott.No. 24, at
4-5.) Having destroyed the ability to identify each Bank’s sspasecurity, Fleetway proceeded
to pick and choose the creditors to be faiin the commingled pot, often favoring sectured
creditors over the Banks, whose collateral had generated the(Eath 27, 2018 Hr'g Tr.at 43
44, A7;see alsdx. B to Fleetway Response, Doc. No; $Qpplemental Declaration of Frederick
Cardone, Doc. No. 310-1, 1 19 (“Cardone Supplemental Declaration”).)

Worseg afterimproperly combinindgease paymentthe Stampsethenenrichedhemselves
to the detriment of thBanks. SeeEx. 1 to Cardon&ept.Declaration) In the year leading up to
Mr. Hangley’'s appointment, Fleetway paid over $375,000 to members of the Stampysafaail
their lawyers.(Id.) In addition to this generous “compensation,” the Company paid for the
Stampses’ personal expenditures, suchhesfamily’sboating rental and fuelosts air travel for
William’s granddaughterUber ridesto take Eric Stamps children to schooland William

Stamps’davish birthday party. (Ex. 1 to Cardone Sept. Declaratiofhe Stampses continued

13



thismalfeasance evaiter the instanactioncommenced and the Company was defaulting on debt
to its SecuredCreditors (1d.)

Mr. Hangley’s Efforts

Once again,iace | appointedhim on July31, 2018the Receivehasrecovered more than
$14 million andpaid over$11 million to the Banks. Thirteenth Report of William T. Hangley,
ReceiverPendente Lite for Fleetwayl.easing Company, Inc., FMC2, Inand FMC3, LLC, Doc.
No. 323, at Z (“Receiver’s Thirteenth Repr) These distributionsesulted directly frormiMr.
Hangleytaking inventory of the Company’s leased vehiatedlectinglease payments, auctiog
vehicles, and processingase payoffs.(ld. at 22-23.) While overseeing Fleetway’'s dag-day
operations, Mr. Hangley has also reduced Fleetwasfscle portfolio by more than twihirds
through buyouts and auctions.SéeReceiver's Twelfth Report, at 7, 11.) The Receiver’s sales
have generated ov&B million in revenue. I¢. at 6.) He has collected ov&3.6 million in lease
payments, including more th&1.5 million in payments “from delinquent customers as to whom
more aggressive collection efforts were madeld. &t 6.) The Receiver has distributdte
resulting proceedsas follows: $3,703,456 to KeyBank, $1,312,850 to PNC, $2,245t690
Santander$472,549 to 1st Source, and $1,222,384 to TID. at 23-24.) The Receivehas held
back twentyfive percent($2,991,204)of his recovery.(ld.) As of August 31, 2019, the
Receiveship hasincurred$1,174,822.85 in fees and expensghis figure includepayments to
other professionalsired to aid the Receiver

Mr. Hangley recovered ove$8.9 million in the Receivership’s initial seven months,
exceeding hignitial projection by 29.4%. (EleventReport of William T. Hangley, Receiver
Pendente Lite for Fleetway Leasing Company, Inc., FMC2, Inc., and FMC3, LLC, Doc. No. 243,
at 23-24.) His currenttotal cash recoveryf $14.8 million also exceedgprojections. $ee

Receiver’s Thirteenth Report, at 28he Receiver has distributéchdsto theBanks in an orderly

14



disinterestedashion,and reduced Fleetway’'s operating expenflés.at 7 (“As a result of the
Receiver’s efforts, the Receiver has reduced annuatimgzloyment expenses by $152,000, or
42%.").) He has ended questionalgayments to the Stamps familyRégceiver’s First Report, at
2.) The Receivehasinitiated sevenlawsuits torecover monies and vehiclé®m delinquent

lessees(SeeHangley v.Verve Car Rental, LLC et alNo. 183460;Hangley v.Exec.Car Rental,

Inc. et al, No. 191101;Hangley v. Total Accedsled. LLC et al, No. 193769;Hangley v. Omni

Collective, LLC et al. No. 193916; Hangley v. DoralServs.Assoc.Corp. et al. No. 19-3917;

Hangley v. Skyline Auto Source, Inc. et al., No-3®18;see alsdreceiver’s Thirteenth Report,

at 19-22.) This litigation has begun to bear fruiMagistrate Judge Récvery recently settled

Hangleyv. Executive Car Rentdbr some $475,00plus other benefits Mr. Hangley has also

resolved a insurance clainfor $120,000 (Eighth Report of William T. Hangley, Receiver
Pendente Lite for Fleetway Leasing Company, Inc., FMC2, Inc., and FMC3, LLC, Doc. No. 183,
at 16-17.) The Receier continues to evalualiédgation that could benefiFleetway.

Winding Down

Mr. Hangley has proposed eeasonableplan for the Receivership’sfinal stages.
(Receiver’s Twelfth Report, at 287.) He intends to preserve value for the Banks by collecting
on leases, repossessing and selling vehicles, pursuing insurance clainngjadimd) collection
actions againstielinquent debtors(ld. at 26.) The Receiver intends to prioritize his continuing
efforts topay down Fleetway’s debt tbhe Banks.

If I declined to renew Mr. Hangley’'s appointmeghowever Fleetwaywould return to the
tender mercies of the Stamps family andrtim@smanagementindeed,Mr. Cardone, who has
ably assisted the Receiver in overseeing Fleetway'dadgy operations, hasade cleathat he
will not serveas Fleetway'$Receiver nor would he continue to work fothe Companyif control

werereturned to th&tampses. (Cardone Supplemental Declaration;-§9 6le has also averred
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that if he found himself working for Fleetway without the benefit of a Receiver ancbhinsel
(Mr. Hamermes} “one of the first things [Mr. Cardone] would do is hire an attoriwegidvise
[him]. Because of their extensive experience with Fleetway already, [hefl Wkelly hire the
Hangley firm.” (d. at T 11.) Appointing a newReceiver—although none has been propesed
would be expensive and pointlesspeciallygiven that theReceivership will end in months.

V. LEGAL STANDARD S

The decision to appoint a receiver is an equitable one available at my disci8gen

Mintzer v. Arthur L. Wright & Co., 263 F.2d 823, 824 (3d Cir. 1958).making the decisign

must consider:

whether*milder measures will give the plaintiff . . . adequate protection for his
rights’; whether“legal remedies . . . appear to be inadeduatdether there
continued to bé'fraud or imminent danger of the property being lost, injured,
diminished in value, or squandetedr whether there had beta showing that the
harm accruing to plaintiff by denial clearly overbalanced the harm to defendant
upon granting the appointment.”

KeyBank Nat'| Ass’'n 2019 WL 3318214, at *3 (quotiridaxwell v. Enter. Wall Paper Mfg. Co.,

131 F.2d 400, 403 (3d Cir. 1942eeMintzer, 263 F.2dat 82526 (internal citation omitted)).

This list of considerations is not exhaustive, and no single factor is disposgeeCan. Life

Assur. Co. v. LaPeter, 563 F.3d 837, 844 (9th Cir. 2009) (“There is no precise formula for

determining when a receiver may d&ygpointed.”) (internal quotation marks and citation omitted);

see als&KeyBankNat'l Ass’n, 2019 WL 3318214, at *3 (“We do not require rote revienwheke

principles or preclude consideration of others.”).
V. DISCUSSION
The consideratianset out by the CircuiCourtweigh heavilyin favor of Mr. Hangley’s

reapmintment.
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A. No “Milder Measures” Are Available
No Party has identified a viable, “milder” alternative to the ReceiversBmtandeagin
suggests | appoint a Receiudiat it will not pay for he or she willthus administeronly the
collateral of theother Banks. $eeg.q, Doc. No. 302, at1-12.) Santander offers no legal support

for thisunworkablesuggestion, nor can | find anee, e.gSEC v. Elliotf 953 F.2d 1560, 1565

(receiver takes possession of all tbstate’sassets). Indeed, were | to adopt Santander’s
suggestion, the oth&anks would certainly seek the satnemedy” thus returning Fleetway to
disorder. Moreover, as | have explained, in seeking to recover only its own collasstahing

any still exists) Santander would be unscramblengegg.As KeyBank anticipatechirequesting

a receiverany efforts to recover a tranche of vehicles cannot be surgically separated to benefit
four of the Banks, but not the fifthMoreover, lecause the Stampsdsposited monies into a
common fund, there is nmrdon sanitaire separatingsantander’s security from that of the other
Banks. Finally, even if the other Banks acquiesced in Santander’s proposed arrangaaltait, p
efforts by a Receiver and Santanderdcover vehicles from the same customers would be only
somewhat less ofusing than the situation that obtained before | appointed Mr. Hangley.
Santander’s “partial” Receivershipthushardly a “mider” or even viableneasure.

The Stampses suggeita Mr. Cardone could run Fleetway without Mr. Hangley’'s
supervision. (Doc. No. 305-3.) Yet, Mr. Cardone refuses to serve as Receiver and will not
manage Fleetway if it is returned to the Stampses’ certedactly what would occuf | did not
reapint Mr. Hangley Moreover,Fleetway’s “significant insurance claimsiay compriseits
“single largest assets.Id at 5.) Thatis why, as | have noted/r. Cardone would “likely hire the
Hangley firm”to pursue these claims and related litigatig@ardone Sept. Affidavit § 11.The

Stampses’mil der” alternative wouldhuscreate a distinction withoutdifference
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Appointing a Receiver was not this Court’s fichoice. RatherJudge McHugh gave
Fleetwayample opportunity to cleaits own home. After some six months, it was obvious that
Fleetway hadfailed miserably by July 2018there wasno milder or viable alternative to a
Receivership.No milder or viable alternative exists now.

B. The Banks’ Legal Remedies Arénadequate

When | appointed Mr. Hanglethe Banks had no satisfactorgmedies available to the
All Parties, including Santander, acknowledged that Fleetway’s existilageral could not make
its SecuredCreditors whole. (SeeDoc. No. 312, at 11 n.8 (“Santander is undersecured and the
value of its collateral is not equal to the debt it secures . . . A8.) have described-leetway
found itself at the center ofliéigation morass involving some seventeen claims and alaésys.
Fleetway’s debtors took advantage of this instability, refusing to pay th@&@wyrtihus making
less money available for the Bahkd he lawsuitsand discoveryhe Bankghendirectedat each
other underscores théack of adequate legal remied without a Receiver's strong, unified
management

My findings confirm that in the absence of a Receiver, the Banks would again have no
satisfactory legal remedy. Plainthe onlyalternative thatouldkeep Fleevay afloat and
maximize recovery to the Banks wasd remains Receivership.

C. In Mr. Hangley’'s Absence, he StampsesWould Have Squandered
Fleetway’s Assets

“It is well settled that proof of fraud is not required to support a district court’s

discretionay decision to appoint a receiver.” Aviation Supply Corp. v. R.S.B.l. Aerospace, Inc.
999 F.2d 314, 317 (8th Cir. 1993Y.et, “the probability that fraudulent conduct has occurred or
will occur,” as wellasconduct that risks concealing, losing,d®valuing the estate’s property

counsels in favor of appointing a receivéd. at 316.
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As | have found, the Stampses treated Fleetway's assets as theil lbgymmismanaged
the Companyvhile falsely reporting to their lenders that all was wdlhey commingled funds
and paid preferred creditors to the Banks’ detriment. This malfeasadedonly because dhe
Receiveis efforts, includinghisdirection thaf-leetway’s employeestopmaking payments to the
Stampses. (Docs. No. 17, at 4 (Beyk Reply), 10 at ex. B-leetway’s response3eeReceiver’s
First Report, Doc. No. 121, at)2.Were William, Eric, and Caroléo resume control of the
Company, their unsavory practices wolilkely resume as well.That is undoubtedly why Mr.
Cardone refuses to manage the Company were it returned to the Stamps family.

In these circumstancethe fraud andwastethat occurred and will likely reoccuveigh
heavilyin favor of the Receiver’'s appointment.

D. The ReceivershipHas Significantly Benefited All the Banks

To repeatMr. Hangleyhasrecovered ove$14 million and distributed to the Banks over
$11 million. (Receiver'sThirteenthReport, at Z.) He has distributed ove$2.2 million to
Santandealone through vehicle sales and lease payments. (Receiver’s Twelfth Rep®+1,%)
Mr. Hangley’sexpeditious recovgrand dispoal of Fleetway’s vehicles ankiis collecion from
delinquent customers underscore his value to the Company and its reredite has sued
Fleetway’s largest debtors, already secunmage tharone favorable settlemenitie has ended the
Sampses’ malfeasance amismanagemerdnd reduced the Company’s operating expenses. He
has reduced Fleetway’s vehicle portfolio by oveo-twirds. Not surprisingly, four of the five
Banks havehuswithdrawn the suggestion that the Receivership has not beeeffaxtive. (The
fifth still makes the allegatiobut refuses to produce any supporting evidence.)

Thesebenefitawill continue to accrue as the Receivershkipds down.Most of Fleetway’s
leases will conclude by 2020, and the Receiver has laid out a sensible plan fortitiguida

Fleetway’s inventory, pursuing its insurance claims, and othermig@mizing recoveryon
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remaining leasewhile managing expensesall to take place by March &f02Q (Receiver’s
Twelfth Report, at 26-27.)
In these circumstances, the benefits the Receivership has conferred and willvaagifier

stronglyin favor ofreapminting Mr. Hangley.

E. The Receiver's Powers

Pursuant to my equitable authority, | will reappoint Mr. Hanglegdaove as Receiver
pendente lite of Fleetway. In reapminting Mr. Hangley | note that héhas @&ceptedsuggestions
made by KeyBank, 1st Source, TD, and PK€anticipatedhat the Receivershiwill remain in
placefor less than six months, aadreego issie reportonly every quarter(Doc. No. 310, at 18
n.12.)

In the circumstancgsresentedl will againauthorize Mr. Hangleyo sell assets “free and
clear of liens, claims, interests, and encumbraheesl charge Receivershegpenses against the
Banks that benefit from its efforts, including Santander. (Receivership OrdeiNDo86, at 6.)

The Receiver May Sell Receivership Assets Free and Clear of All Liens

Because the Third Circugixpressethterest in this aspect of the Receiver’s authority, | will

address it furtherSeeKeyBank Nat'| Ass'n 2019 WL 3318214, at *3.

A central “purpose of equity receiverships to promote orderly and efficient
administration of the estate by the district court for the benefit of credit&sSC v. Hardy, 803
F.2d 1034, 1038 (9th Cir. 1986). Given this animating principle andislbederthatoften gives
riseto receivershipghe court’ssupervisory discretion is “extremely brqadllowing the receiver
powersnecessary to restore constaacyl maximizeasset recoveryld.

The Third Circuit has long hettiat a courtigting in equitymayauthorizea receiver to sell

estateassets free and clear of liens and other cla@eePeople’sPittsburgh Tr. Co. v. Hirscl65

F.2d 972, 972 (3d Cir. 1933) (“A court of equity, under proper circumstances, has power to orde
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a receiver to sell property free and clear ofglhcumbrances and to deny the mortgagee the right

to foreclose his mortgage.”’Miner’s Bank of WilkesBarre v. Acker, 66 F.2d 850, 853 (3d Cir.
1933) (same) Federal courtsverseeing receiverships have repeatedly reaffirmed this principle.

See, e.g.SEC v. Capital Cove Bancorp LLC, 2015 WL 9701154, at *4 (C.D. Cal. Oct. 13, 2015)

(“[A] federal court preding over a receivership may authorize the assets of the receivership to be
sold free and clear of liens and related claims.”) (internal quotationsnaak citation omittegl)

Regions Bank v. Egyptian Concrete Co., 2009 WL 4431133, at *7 (E.D. Mo. Dec. 1, 2009).

Freeandclear sales of receivershgssets that will not satisfy debts to secured creditors
are generally disfavored because creditarsay sometimeschievemore significant recoveries
through their owrforeclosire efforts There is nautrightban on the practicenowever, which
would deprive courts ofthe flexibility essential to administering receivership estate
Accordingly, whether to allow such sales usually turns on the fathe ohse. SeeSpreckels v.

SpreckelsSugar Corp., 79 F.2d 332, 334 (2d Cir. 1935) (Hand, J.) (“We have no doubt that the

power exists; the question is only as to the propriety of, and the proper conditions wpa@rcite.
It is quite true, although there is perhaps no rigid rule abgiltait ordinarily a court will not sell
property free of liens unless it can see that there is a substantial equifyreséered.”)see also
Capital Cove, 2015 WL 9701154, at,Hegions Bak, 2009 WL 4431133, at *7 (citinglellenv.

Moline Malleable Iron Works, 131 U.S. 352, 357 (1889) (“[I]t has long been recognized that under

appropriate circumstances, a federal court presiding over a receivership nazadutie assets
of the receivership to be sold free and clear of liens and related claims.”

It is essential foMr. Hangleyto have the authorityp sell Fleetway’s assets free and clear
of all liensif he isto maximize the Banks’ valueMoreover, asingle decisionmaker witia
fiduciary obligation to each lender offers the Banks the best chance of significant recoVaees

collateral at issue(Fleetway’s leased vehiclesvill depreciate ifit remairs on the company’s
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books. See2 Ralph E. ClarkA Treatise on the Law and Practice of ReceigeE0(c) (3d ed.

1992) (“Clark on Receivef$ (“It . . . follows that courts of equity may and do in certain

emergencies dispose of perishable personal property and at times prdpehtyisanot strictly
perishable in order to avoigreat loss and depreciation.”)Mr. Cardone—whom Santander
suggests should be Fleetway'’s receivas explained that many of the vehicles securing the loans
to Fleetway “depreciate in value continually” because they are in use. (C&weon®ecl, 1 1].
Leaving Mr. Hangley without the authority tdlsthese cars quickly would thuspair his ability

to “preserve the property of [the] litigants.”_1 Clark on Receivers 8 151. Mordwecseparate

efforts to liquidateFleetway’'s many pledged assetsuld undoubtedly lack the “orderly and
efficient administration ofthe Companyhat the Receiver hasiplemented Hardy, 803 F.2d at
1038.

Santandersuggestsa receivermay notsell “a secured creditor’'s collateral free of its
security interest” unless the sale “will probably produce a surplus éoretteivership estate.”
(Doc. No. 302, at 19 (citingnter alia, 28 U.S.C. 8 959(b).)Santandethusargues that écause
the vdue “of the leased vehicles securing Santander’s |¢amd, indeed, all the secured loaiss)
less tharFleetway’s debt§ 959(b) barsale of its collateral. This trtainlyincorrect

Section 959 provides that in administering éiséate a receivefshall manage and operate
the property in his possession as [receiver] according to the requirements ofdhawnabf the
State in which such property is situated, in the same manner that the oyaossessor thereof
would be bound to do if in possession thereof.” 29 U.S.C. § 95%mapplying this statute,
Santandeargues thaPennsylvania’svalid law”—its Uniform Commercial Code-precludeghe
Receiver from selling collateral free and clear of liens.

Section 959(b) does not speakdistribution, however. Rather, ihstructs receivers to

follow valid state lavs when they “manage” and “operate” receivership properfje Third
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Circuit hasthusexplainedthat8 959(b) requires receivers to abide by state regulations concerning

“public health, safety, or welfare.” Matter of Quanta Resources.Ct8p F.2d 912, 91220 (3d

Cir. 1984). Indeed, the Quant@ourtexpressly rejectethe suggestion that § 959(b) applies to
distribution of funds“[c]learly state law regulating the distribution of assets among creditorts mus

give way to the alencompassing federal law of creditorghts.” Id. (citing Am. Surety Co. v.

Sampsell 327 U.S.269, 272 (1946)). Were it otherwise, creditors could frustrate federal

bankruptcyrestrictionsby demanding distributions owed under statesla®eeAm. Surety Caq.

327 U.S. at 272. Obviously, this is not permissible.
Similarly, Santander relies on Hdingsthatcontradict its own contentien SeeDoc. No.

312, at 31 (citing Spreckels v. Spreckels Sugar Corp., 79 F.2d 332, 334 (2d Cirid.984ing

Seaboard Nat'| Bank v. Rogers Milk Prod. Co., 21 F.2d 414, 416 (2d Cir..1928urts have

repeatedly ruled that whether to authorize-fneeclear sales that will not generate a surplus is a

matter of the district court’s equitable discretiSee, e.g.People’sPittsburgh Trust Co., 65 F.2d

at 972 (“The question for the court tletermine in any particular case is whether or not the
circumstances are such in that case as justify it in denying the mortgageéthe foreclose his
mortgage and in ordering the receiver to sell the property free andfdleatien thereon.”)Once
again the facts | have founghderscor¢hat Mr. Hangley must have the authority to sell Fleetway’s
assets free and clear of all lienghe absence of a surplus.

The Secured Creditors Will Pay the Receivership’s Costs

| have the discretion to decide “wwill pay the costs of the [R]eceiverElliott, 953 F.2d
at 1576. | will allow the Receiver to chargeis costsagainst the funds he has recovereth
reaching this decision | am guided by the unremarkatheiple that “it is but right and fair that”
those who benefit from the Receiver’s activities “should be required to pas} fibeilen of the

costs, including allowances to the [R]eceive?.Clark on Receiver§ 638.
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Once again, Santander alone objects. Yet, as of July 2019, the Receiver had distributed
over 8.2 millionto Santander (Receiver’s Twelfth Report, at 489.) Thesefunds did not fall
from the skyand were not recovered I8antanderMr. Hangleyrecovered them by managing
Fleetway’s performing leasesursuing delinquencustomers, and selling vehicl@s/ermany of
which he had to regain contjolPursuant to my Order, the Receiver has “expend[ed] a reasonable

amount of money for absolutely necessary preservation of the proper€idérkon Receiver§

638. The resulting Receivership costs must be borne by Santander and the otherliBainks, a
which Mr. Hangley has benefite&ee, e.q.id.

Santander alsoontends | may not confem the Receiver powers that could “impair the
value” of the Bank’scollateral or “subordinate” its rights. (Doc. No. 302, at1'B) The
supportingauthority Santaret citesagainbelies its argument The Clark treatise cautions that
courts generally lack the power to charge lienholders for expensesatsd with “improving or
making additions to the property or carrying on the business of the defendant at tise edfpe
prior mortgagees or lienholders without the sanction of such mortgagees or liesihakd@lark
on Receiverg 638. Yet, Mr. Hangley has taken no such actioriSee, e.g.Receiver’s Twelfth
Report (showing Fleetway'assets have reduced from $26,225,081 to $9,021,755 during the
Receivership).) In apposite partClark advises thalienholders may be charged for reasonable

expenses “absolutely necessary [for] preservation of the propert@larR on Receiver§ 638.

That is precisely the situation here

Santandearlso argues tha8 959(b) prohibits the Receiver from using its “collateral in
contravention of the secured creditor’s rights under its security agreéri@ac. No. 302, at 18.)
As | have discussed,dlstatutes inapplicable

Mr. Hangley mayhuscharge Receivership expenses against the collateral of all the, Banks

including Santander.
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VI. CONCLUSION

When | appointed Mr. Hangley, Fleetwags swimming in debt, setfealing, and creditor
litigation. In fifteen monthshe has transformed the Compaityis well managedits Secured
Creditors are receiving millions of dollars from asset sales,selfdealing is at an end, as is
pointlessexpensive litigatiommong the BanksThat is certainly why four of Fleetway’s secured
creditors do not object to Mr. Hangley'sapmintment. Indeed, even the Stamps fanhi§s
applaudedvr. Hangley’s efforts. Santander’s unendiefforts to challenge and obstruct the
Receivership are without basis in law, border on the irrational, and have caunstderable
unnecessary expense. How that expénapportionedvill be addressed idue course For the
present, | Wi reapmint Mr. Hangley sdhat he may complete his efforts.

An appropriate @ler follows.

AND IT IS SO ORDERED.

/s/ Paul S. Diamond

Paul S. Diamond, J.
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