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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SHARONELL FULTON, et al.,
Plaintiffs, . CIVIL ACTION
V. 3 NO. 18-2075
CITY OF PHILADELPHIA, et al.,
Defendants

MEMORANDUM

Tucker, J. July 13, 2018

The gratitude we owe to all those working to better the lives of Philadelphiss
vulnerable children is too great to convey in words. While our gratitude is ultyniraeéiable,
the Courtstill begins byrecognizinghe Parties in this case for their many years of sacrifice and
labor. The Court thanks Sharonell Fulton, Cecelia Paul, Toni Lynn Simms-Busch, Catholic
Social Service§'CSS”), the City of Philadelphiahe Department of Human ServigePHS"),
and the Commission on Human Relations for their individual sacrifices and contribations
service of Philadlphia’s childrerandits families As witnesses called to testify in this case have
made clear, fostering children is challenging work, but challenging workainaorm part of a
full and good life.

Until recent events, the Parties have had affiuiélationship a relationship that has
benefited Philadelphia’s children in immeasurable ways. For this reason, thevGolarprefer
that the Parties seek out some compromise to their current dispute without coehtraar
Creative problem solving through concerted and thoughtful discourse without court intervent
is often the best method to avoid winadyappear to thearties or to other persons in the

public, to beharshlegalresults. Still, when partieplace a matter before ti@ourt, the Court
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must acfpursuant to its obligations under the lafccordingly, the Court turns to the legal
matter presenteid this case

Before the Court are Plaiffs’ Motion For A Temporary Restraining Ordé&nd
Preliminary Injunction(“Injunction Motion”) (ECF Na 13);} The City Of Philadelphia’s
Memorandum Of Law In Opposition To Plaintiffs’ Motion For Temporary ReastrgiOrder
And Preliminary InjunctionECF Na 21), Proposed Intervenors’ Memorandum of Law, Or, In
The Alternative Amicus Brief, In Opposition To Plaintiffs’ Motion For A Temporary
Restraining Order And Preliminary Injunction (“Amicus Brief§QF Na 34);% Defendants’
Proposed Findings Of Facts And Conclusions Of Law (ECF No. 45), and Plaintiffsyded
Findings @ FactAnd Conclusions of Law (ECF No. 46). Upon careful consideration of the
foregoing and all the evidence presented by the Parties in their writterssidms and the
evidentiaryhearing held on June 18, 2018, June 19, 2018, and June 21{@2Qh8reasons
explained below, Plaintiffs’ Injunction MotioleCF Na 13) s DENIED.
l. PROCEDURAL BACKGROUND

On May 17, 2018, Plainffs asserted sixteen causes of actgainst Defendantelated
to, among other things, Defendants’ suspension of referrals of new childremtdf®laare

and Defendants’ alleged violations of Plaintiffsligious and free speecights. See generally

1 On June 7, 2018, Plaintiffs filed an Amended Motion for Temporary Restraining Order and
Preliminary Injunction because of the Parties’ concern that the initial Motigmotdhave
adequately proteatiethe privacy interests of certain minor children idediin the initial

Motion. SeeJun. 20, 2018 Order, ECF No. 32 (dismissing as moot and sealing the initial
Motion). Accordingly, unless otherwise noted, the Court’s references tojtimetion Motion

are references to Plaintiffs’ Amended Motion for arary Restraining Order and Preliminary
Injunction (ECF No. 13).

2 0On June 18, 2018, the Court accepted the Intervenors’ Opposition Brief as an amicus brief.
The Court’'sacceptance of the Amicus Brisfmemorialized byrder dated June 20, 2018. Jun.
20, 2018 Order, ECF No. 33.



Compl., ECF No. lbut seeMem. of Law Supp. PL.s’ Injunction Mot. &gsertinghat CSS

“filed a complaint in this Court on May 16, 2018\ineteen days laterpn June 5, 2018,
Plaintiffs filedtheir Injunction Motion seeking a court order to compel Defendants to resume
referrals of children to Plaintg’ care in advance of theide 30expirationof Plaintiffs’ current
services contract with Defendanisder which Plaintiffs provide various professiosalvices in
exchange for public funds. In view of the urgency of the matter, the Sstart expedited
briefing schedule andrderedan evidentiary hearing. Jun. 6, 2018 Order, ECF NoL&&s

than two weeks later, on June 18, 2018, the Courtdreddidentiary hearing. The hearing

concluded on June 21, 2048.

% If the Court accepts Plaintiffs’ asserted date of May 16, 2018 as the filiadodahe
Complaint, then Plaintiffs’ Injunction Motion was filed twenty days aftest fifing suit.

* During the evidentiary hearingestimony by James AmatBecretary and Executive Vice
President of CSS, revealed titas CSSpolicy to refuse t@ertify any prospective foster parent
withouta “clergy letter"from a religious ministerSeeJun. 19, 2017 Hearing Tr. 34—8&mato)
(testifying to Amato’s title and responsibilities at CS®)n. 19, 2017 Hearing Tr. 95-96
(Amato) (explaining that a clergy letter is required for certification by CSS bechedetter “is

a very good indication of [a prospective foster parent’s] commitmoetheir faith” and

explaining that CSS will not, to Amato’s knowledge, certify a prospectiveires parent

without a clergy letter). While the religious affiliation of the minister writing theggiéatter

does not matter, Amato explained that tbeeipt of a clergy letter on behalf of a prospective
foster parent is an absolute condition to CSS’s certification of that prospasiee parent. Jun.
19, 2017 Hearing Tr. 95:12-16, 95:21-23 (Amato). It appears, therefore, that CSS will not
certify prospective foster parents who are religious but whose religious exerciseotasdude

a relationship with a minister, prospective foster parents who choose not totassdbiany
religious tradition, or prospective foster parents who associate with i@usligadition that does
not have religious ministers willing or able to provide a clergy letter.

This evidence is disconcerting to the Court because it raises serious constitagi well as
contractual questions. Among other things, thisgyddippears to contravene CSS’s contractual
obligations under its contract with DHS under Section 4.1(k). Section 4.1(k) prohibits CSS from
discriminating against individuals based on the individuals’ religious beliefsio®dcl (k)
provides that CSS:

shall inform all individuals to whom Services are provided,
whether directly or indirectly, of the following: “The Philadelphia
Department of Human Services’ selection of a fagised provider
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. FACTUAL BACKGROUND °

A. CSSs Services Contract With DHS And Philadelphia

It is an intractable tragediat children in our communiigre sometimes unable to
remain in theiown homes. Pennsylvania has, in response to this tragic reality, charged
individual countyagenciesvith the duty of establishing a system to address the well-being of
these childreronsistent with théest interestsef each child Jun. 19, 2018ir'g Tr. 152:18-24
(Figueroa).In Philadelphia County, the county agency charged with this duty is DHS.
performingits duty, DHS contracts with a number of private fostee agenciesJun. 18, 2018
Hr'g Tr. 87:2—4 (Ali). Presently, DHS has contracts with thirty private foster care agernitias.
19, 2018Hr’'g Tr. 155:14-16 (Figueroakach of theserivatefoster care agenciesexpected
to providefoste care services consistent with a services convabtDHS. See, e.g.Jun. 19,
2018Hr'g Tr. 162:2 — 14Figueroa) (indicating that CSS’s services, as a foster agency, are

provided under contract with DHS and Philadelphia); Jun. 21, B@$8Tr. 12:15-16

of social services is not an endorsement of the Providertgoes
character, practices or beliefs. No Provider of social services may
discriminate against you on the basis of religion, a religious belief
or your refusal to actively participate in religious practices.”

Decl. of James Amato EB, ECF p. 29 of 39, ECF No. 13-4. Indeed, on June 25, 2018,
Counsel for CSS delivered a letter to the Court representing that CS&dweéhot to require
pastoral letters. Letter from Mark Rienzi, Attorney for Plaintiffs, to Chambers of JudgeeBet
B. Tucker (Jun. 25, 2018), ECF No. 40.

Still, as the questions CSS’s pastoral letter requirement poses are notysioeiarel the Court,
the Court will, for purposes of the Injunction Motion, refrain from further discussidreof t
matter.

® The following findings of facts are set forth pursuant to Fed. R. Civ. P. 52(@¢@jr(ng that
“[i]n granting or refusing an interlocutory injunction, the court must [] stateitickenys and
conclusions that support its action.”).



(Figueroa) (indicating that Bethany Christian Services, another fgdercy, has a contract
similar to the services contract between DHS and CSS)
In November 2015, DHS and CSS entered into Contract Numb20a®3 (‘Services

Contract”) for certain professional servicd3ecl. of James Amato Ex. A, ECF p. 13 of BEF
No. 13-3 (showing that the original contract was executed in November 2015 and recthanting
various amendments sing@tial executior); see alsdecl. of James Amato Ex. A, ECF p. 80
52, ECF No. 13-3identifying theServicesContract as a “Professional Services Contract . . . for
Department of Human Services Contract8s provided in the Statement of Purpose section of
the Service€ontract, theServices Contract was:

made and entered into between Catholic Social Services (the

Provider) and the Philadelphia Department of Human Services

(DHS), and sets forth the services for genekalship, and teen

parent/baby resource home care.
Decl. of James Amato Ex. A, ECF p. 27 of 52, ECF No. 13-3. Under the ScopevickS
section of the&servicesContract, CSS was to ensure that, among other things, resource caregivers
(foster parentsyvould be “screened, trained, and certified by the Provider [CE8t!. of
James Amato Ex. A, ECF p. 28-29 of 52, ECF No. 1348 Services Contract reiterates that
“[t]he specific issue to be addressed by [CSS] is to recruit, screen aimdiprovile certified
resourcecare homes.” Decl. of James Amato Ex. A, ECF p. 28 of 52, ECF No. 13-3.

CSS was to provide the services set forth under the Scope of Services section of the

Services Contract in accordance with certain criteria, including criteria Gedéon 3.21 of the

® Certification d prospective foster parents requires a licensed foster family care agency
evaluate prospective foster parents using the criteria set forth under 55 P§. 37@de64.See
e.g, Hinnerschitz v. Dep’t of Pub. Welfardo. 1977 C.D.2014, 2015 WL 54578@a.

Commw. Ct. 2015) (not precedential) (concluding that Berks County Children and Youth
Services’ denial of prospective foster parents’ application to become kinstapgasents was
appropriate given the lower administrative courts’ proper consideratitwe & 3700.64 factors).
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Services Contracts’ General Provisions and Article XV: Additional Reptatsens and
Covenants of Provider Relating to Certain Applicable Laws.

Section 3.21imits the reasons th&SSmayrefuse to providehe servicesequired
under the Services Contract. Section 3.21 provides that CSS.:

shall not reject a child or family for Services based upon the
location or condition of the family’s residence, their environmental

or social condition, or for any other reason if the profiles of such

child or family are consistent with Provider's Scope of Services or
DHS'’s applicable standards as listed in the [Services Contract]
unless an exception is granted by the Commissioner or the
Commissioner’s designee, in his/her sole discretion.

Decl. of James Amato Ex. B, ECF p. 14 of 39, ECF No. 13-4.

Article XV of the Services Contract further limifse reasons that CSS may refuse to
provide the services required under the Services Contract by incorporatititeiservices
Contractvarious laws, ordinances, regulations, and executive orders. In particulde KMic
incorporates provisions of the Philadelphia Fair Practices Ordinancegetation-
discrimination andgervingall-comers who might seek services from C3%®icle XV stipulates
that

. . . . Provider further represents, warrants and covenants that . . .
Provider is in compliance with the laws, ordinances, regulations
and executive orders described below.

15.1 NonDiscrimination; Fair Practices. This Contract is entered
into under the terms of the Charter, the Fair Practices Ordinance
(Chapter 91100 of the Code) . . .Provider shall not discriminate

or permit discrimination against any individua¢caus of race,
color, religion or national origin.Nor shall Provider discriminate
or_permit discrimination against individuals in . . . public
accommodatiohpractices whether by direct or indirect practice of

" The term “public accommodation” is defined under the Philadelphia Fair Praotidiegnce
as:



exclusion, distinction, restriction, segregatidimitation, refusal,
denial, differentiation or preference in the treatment of a person on
the basis of . . . sex, sexual orientation, gender identity, marital
status, familiar[sic] status. . . or engage in any other act or
practicemade unlawful under the Charter . . . .

Decl. of James Amato Ex. C, ECF p. 18-19 of 39, ECF No. 13-5 (emphasis althdibe) event
of CSSs breachof its covenant under Article XV, DHS and Philadelphia would be permitted “in
addition to any other rights or remedies avddaunder this Contract, at law or in equ[tp]
suspend or terminate this Contract forthwith.” Decl. of James Amato Ex. C, ECF p. 19 of 39,
ECF No. 13-5.

In exchange for “the Services and Materials being provided under” the Seruvitieadt,
DHS and Philadelphia agreed to “set the amount of compensation payable to [CSS] for the
current contract term at [$19,430,999.00D&cl. of James Amato EA, ECF p. 150f 52, ECF
No. 13-3. Despite this lump suramount, a a matter of practiceayment to CSS was made on
a per diem basigegged to the number of children under its c&eeJun. 21, 2018ir'g Tr.
11:47 (Figueroa) (testifying that many contractors paid on a per diem basis); Jun. 21, 2018
Hr'g Tr. 139:20-24 (same) (Figueroa)That CSS was receiving significant public funds to
perform itspublic service functions under the Services Contract is underscored by Section 3.30
of the General Provisions that provides “[CSS] shall identify the Departraentusmding source

in all literature, documenit$ reports or pamphlets which Provider publishes develops or

Any [] provider, whether licensed or not, which solicits or accepts

patronage or trade of the public or whose . . . serviaetifies . . .

are extended, offered [] or otherwise made available to the public;
including all . . . services provided by any public agency or

authority; any agency, authority or other instrumentality of . . . the
City, its departments, boards and commissions.

Philadelphia Fair Practices Ordinance-81®2 (Definitions) at 4, Chapter 9-1100 of the
Philadelphia Code.



produces in connection with this Contract.” Decl. of James Amato Ex. B, ECF p. 21 of 39, ECF
No. 13-4.

CSS and DH®roceededinder the Services Contract without dispute until March 2018,
when DHS learned th#tis CSSpolicy to not serve alcomers. In particular, it is CSS policy to
refuse service teamesex couples CSS servicasder the Services Contract.

B. March 2018: DHS Learns Of CSS’sAnd Another Foster Agency’sRefusal
To Comply With Services Contract’'sAll-Comers Provisions

On or about March 9, 201BHS Commissioner Figueroa came to believe that two of the
foster care agencies with which DHS contracts, CSS and Bethany ChBeistiaceshave
policies thadenytheir publicly-fundedservices to married sarsex couples. Jun. 21, 2018
Hr'g Tr. 3 (Figueroa) (testifying that on March 9, 2010, a reporter contacted Figueroa and that
Figueroa’s discussions with the reporter led Figueroa to believe that CSSthadyBehristian
Services had certain policie$ refusing servicéo samesex couples). Jun. 19, 20H8g Tr.
164 (Figueroa).Commissioner Figueroa formed this belief after discussionsafttiladelphia
Inquirer reporter who called Figueraeking commerghead othe publication o&n articleon
two DHS foster care agencies theportedlymaintaired policies thatvould effectivelypermit
these agencies tefuse services to sarsex couples. Jun. 19, 20H8g Tr. 164 (Figueroa).
After Commissioner Figueroa’s discussion with the reporter, Figueroa texhBethany
Christian ServicesCSS various DHS's faitthased foster care agenciasda nonfaithbased
agencyto determine what thosgencies’ policies ali@ connection with serving sansex
couples. Jun. 19, 20H8’g Tr. 164:16-165:4 (Figueroa); Jun. 21, 2048 Tr. 103:6-9
(testifying that Figueroa contactadhonfaithbased foster care agency)

Commissioner Figueroa’s phone call with James Amato at CSS provided glasdter ¢

regardingwhatservices CSS refused to provide to sa®e-couples ahwhy CSS refsed to



provide those services. Jun. 21, 26i& Tr. 3:18-24 Figuerod. James Amato explained that
there were two serviceBatCSS would not provide to same-sex couples: (1) CSS would not
certify samesex couples as prospective foster parenés if the couples were otherwise eligible
foster parentsinder state regulations, and (2) CSS would not provide a saxnesuple with a
home study as part of a saisex couple’s application for adoption. Jun. 21, 204§ Tr.
3:18-24 Figueroy; see alsaJun. 19, 2018&ir'g Tr. 55:720 (Amato) (testifying that
Commissioner Figueeband another DHS officer asked Amato whether CSS would complete a
home study for “a samsex couple or individual” and that Amato confirmed that CSS would not
complete such a home study for a couple and would only provide a home study for an individual
if that individual was committed to living singleAmato explained that CSS would not provide
these services on religious grounds. Jun. 21, PDIBTr. 3:18-24 (Figuerga Amato recalled
that DHS “said to me that you are discriminating. | said that | am following thieingacf the
Catholic Church.” Jun. 19, 2018’g Tr. 55:22-25 (Amato).

On March 13, 2018, thehiladelphia Inquirerpublishedanarticletitled Two Foster

Agencies in Philly Won't Place Kids with LGBTQ Peoplélhe article recountean incident in

which a married samgex couple traveled to a Bethany Christian Senimd@smationalevent
for prospective foster parent&n arrival, a Bethan@hristianServices employee toltié¢ couple
their attendance at the event would be a waste of time beBatlsmy Christian Services
maintained golicy of refusing to serveamesex couplesSee alsdun. 19, 2018ir'g Tr.
1645-10(Figueroa).In the same storyhelnquirer reported that a representative for CSS

confirmed that CSS maintained simifaolicies of refusing to serve saraex couples.

8 Julia Terruso, Two Foster Agencies in Philly Won't Place Kids with LGBPEQple,
Philly.com (Mar. 13, 2018, 9:05 AMhttp://www.philly.com/philly/news/fosteadoptionlgbtc
gay-samesexphilly-bethanyarchdioces€0180313.html.




On March 15, 2018fter meeting with James Amato and CS8¢alcounsel in person,
Commissioner Figueroa “decided that it was in the best interest [of chitdrelgse intake, so
that [Figueroa] could look more deeply into” CSS’s and Bethany Christian SEsvis#icies.
Jun. 19, 2018ir'g Tr. 166:6—-21 (Figueroa); Figueroa Decl. § 32, ECF No.;2@® alsaJun.
18, 2018Hr’'g Tr. 96:2-3 (Ali) (testifying that, to Ali's knowledge, Commissioner Figueroa
herself decided to close CSS'’s intake of new referrdleat day, Philadelphia City Council
separately passed its own resolution ar#ing the Committee on Public Health and Human
Services to “investigate [DHS] policies on contracting with social seragescies that either
discriminate against prospective LGBTQ foster parents and allow non-LG&SE€) parents to
discriminate agast children.” City Council Resolution No. 180252 at 2, ECF No. 10-9.

On March 27, 2018, Deputy Commissioner Ali emailed various community umbrella
agencies-responsible for case management activiti#s communicate that foster agencies
should “refrain from making any foster care referrals to Bethany ChriSgarices and [CSS],”
but “[i]f you have questions about a case, please contact me by phone or email.E BEXEGF
No. 10-12. Deputy Commisser Ali further communicated that DHS is:

Committed to the safety and stability of children in our care and
must consider the needs of the children and youthently served
by foster families licensed by these organizations. Our goal is to
minimize phcement disruptions, and to ensure that a child’s ability
to reunify or to continue an adoption process is not delayed
because of placement disruption.
Ex. I-E 3, ECF No. 10-12.
C. Doe Foster Child #1
Plaintiffs spent some time at the evidentiary heagxjgoring a situation involving a

minor child identified as Doe Foster Child #1. Plaintiffs point to the situation involey

Foster Child #lasan “example of the harm that has resulted from the €ityake closure.”
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Pls.” Proposed Findings of Fact and Conclusions of Law 27, ECF NOl & circumstances
surrounding Doe Foster Child #1 are, asftenthe case for children in foster care, complex.
The Court notes, however, that by the time of the evidentiary hearing, DHS and Ci88gwor
together, successfully obtained a Philadelphia Family Court order perniiimdroster Child
#1'sremoval from a different living situation atlkdenplacement with a CSg&ertified foster
parent. Ali Decl. § 60, ECF No. 20-1. Through the concerted efforts of DHS and CSS staff, the
situation involving Doe Foster Child #1 is now resolved.

Still, Plaintiffs contend that the situation with Doe Foster Child #1 would not have
occurred but for DHS’s closure of CSS’s intake of new referrals, while DHS arati®pihia
contend that Doe Foster Child #1’s unique situation was resolved in a timely manneemogs
the complexity of the case. As a factual mattez,situation with Doe Foster Child #1 is
unlikely to occur again given that DHS and CSS ath bhowfully aware that exemptions from
the intake closure have been and continue to be granted consistent with the lesss iofter
individual children. See, e.g.Jun. 19, 2018ir'g Tr. 84:2-9 (Amato) (testifying that he is aware
that DHS will grant exceptions in some cases for placements with Catholic SovieéSevhen
such placements are in the best interests of the child); Jun. 1912918 86:8 — 11 (Amato)
(testifying that CSS has, in fact, sought out and received placements for children despite the
intake closure when placements were in the best interests of the child).

D. Current Effects Of Closure Of CSS IntakeOf New Referrals

In response to Plaintiffs’ claims th@SS’s intake closure has and will continue to
negatively affect foster childreDHS offeredevidenceshowing that the closure of CSS’s intake
of new referrals has had little or no effect on the operation of Philadedfbsiér care system.

DHS Commissiner Figueroa testifiethat CSS’s intake closure “has not resulted in a rise in
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children placed in congregate careJun. 21, 2018ir'g Tr. 86:4—87:9 (Figueroa). Further,
Figueroa testified that CSS’s intake closure “has not resulted in a risédieictstaying in
DHS'’s childcare room.” Jun. 21, 20H8’g Tr. 86:4-87:9 (Figueroa)-igueroa’s testimony was
based on her review of “weekly data” that Figueroa receivesiid®'s “performance and
technology team that . . . have . . . detailed data.” Jun. 21 H(018r. 86:16-87:11
(Figueroa).

That the effects of closing CSS’s intakavebeensmall relativeto size and breadth of
the Philadelphidoster care systens,iunfortunate, but unsurprising given Commissioner
Figueroa’s explanation that:

Kids are abused every day. They are neglected every day. They

end up iIDHS’s] placement, ifDHS’s] care, because their

families can’t care for them. We are incredibly fortunate that we

have foster care agencies, but it's not a one to one.
Jun. 21, 2018ir'g Tr. 93:23-94.7 (Figueroa). The numioécases and idiosyncrasies of each
child involved in each caseeans that the mere fact that there are empty, available iosters
does not equate to fewer children in congregate dagrieroa explained that assuming that
“availability [at any one foster agendyyill] reduce the [use of] congregate casran over
[simplification] of the complication of our work.” Jun. 21, 20889 Tr. 93:23-94:7 (Figueroa).
That the negative effects of closing CSS’s intake have tmatively slight is also supported by
the reality thatasof theevidentiary hearingate, at least three foster agencies had intake
closures in placand the foster system nevertheless remained st8elelun. 21, 2018ir'g Tr.

5:14-15 (Figueroa) (testifying that “I have closed intake in other circunestdocother

providers.”); Jun. 21, 2018 Tr. 8:24-25-9:1 (Figueroa) (testifying that the wesle pBHS also

® Congregate care is a broad term used to describe a variety of “norliae{lipster care]
settings.” Jun. 18, 2018 Hearing Tr. 93:6 (Ali).
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closed intake for another agency); Jun. 21, 28d§ Tr. 12:9-21(Figueroa)testifying that
Bethany Christian Servicesintake remained closed as of June 21).

E. Defendants’ Preference To Continue Work With CSS And Offer Of New
Contracts

DHS and Philadelphia have explicitly stated a preference for continuingefaionship
with CSS despite CSS'’s religious nature,lsng as CSSomplieswith its contract
responsibilities.See, e.g.Jun. 21, 2018 Hr'g Tr. 9:18-24 (Figueroa) (indicating that DHS would
prefer to continue contracting with CSS); Jun. 19, 2018 Hr'g Tr. 1201%7(Amato) (testifying
that DHS and Philadelphia were clear that they did “not plan to agree to dwer fwfierrals to
CSS ... absent assurances that CSS is prepared to adhere to contractual oblitatme)
DHS and Philadelphia manifested their preference to continue working withyC&feiting
CSS two differentenewal services contractSee, e.g.Jun. 21, 2018 Hr'g Tr. 10:1-10
(Figueroa). The first @ntract would be a renewal on the same terms as CSS’s current Services
Contract. The second contract would beali@rnate services contraotprovide financial
support to CSS even if CSS couldt agree to certify sarrgex couples consistent with thé al
comers provisions of the standard services contr&ete, e.g.Jun. 21, 2018 Hr'g Tr. 10:5-10.
Such alternate contracts have been provided to other foster care agencies intthensase the
best interest of foster childreigee, e.gJun. 21, 2018 Hr'g Tr. 10:20-11:16 (Figueroa). That
Defendants have offered two contracts to CSS despite the Parties’ prepatd dhows
Defendants’ strong desire to keep CSS as a foster care agency.
[I. STANDARD OF REVIEW

A. Temporary Restraining Order and Preliminary Injunctive Relief Factors

A preliminary injunction is “an extraordinary remedy neaesarded as of right.”

Groupe SEB USA, Inc. v. Euro-Pro Operating L.[ZC4 F.3d 192, 197 (3d Cir. 201#)ting
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Winter v. Natural Res. Def. Council, In655 U.S. 7, 24 (2008))Preliminary injunctive relief is
appropriate only “upon a clear showing that the plaintiff is entitled to such’relee (citing
Winter, 555 U.S. at 22). Ultimately, “the decision to grant or deny a preliminary imguans
committed to thesound discretion of the district courtUnited States v. Pric&88 F.2d 204,
210 (3d Cir. 1982) (citingtokes v. William26 F. 148, 156 (3d Cir. 1915)). In deciding
whether to grant injunctive relief, the Court must consider whethgePl&intiffs have
demonstrated a likelihood of success on the merits; (2) Plawtiffise irreparably harmed by
the denial of injunctive relief; (3) the balance of equities favors Planéfid (4) the public
interest favors granting the injunctio®ee, e.gDel. Strong Families v. Aif'Gen. of Del.793
F.3d 304, 308 (3d Cir. 2015j.

The Third Circuit has explained that the first two factors of this anahfgislihood of
success on the merits, and irreparable haattas “gateway factors.Reilly v. City of
Harrisburg, 858 F.3d 173, 180 (3d Cir. 2017). Accordingly, when confronted by a motion for
preliminary injunctive relief, a court must first determine whether the movant hakese two
gateway factors before considering the remaining two faetbadance of harmsand public
interest. Id. at 179. In short, “[i]f these gatewégctors are met, a court then considers the
remainingtwo factors and determin&s its sound discretion if all four factors, taken together,
balance in favor of granting the requested preliminary relilef.”

Esteemed jurists have acknowledged that the existence of complex questionarad law
disputed matters of fact at the preliminary injunction phase of a case megy“daazbt about the

probability of[a] plaintiff's success to justify denying a preliminamunction.” Transcon. Gas

19 The standard for issuing a temporary restraining order is the sans fz thrdering a
preliminary injuncton. Ride the Ducks, LLC v. Duck Boat Tours, Iido. CIV. A. 04CV-
5595, 2005 WL 670302, at *4 (E.D. Pa. Mar. 21, 2005).
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Pipe Line Co. v. Permanent Easements for 2.14 Acres & Temp. Easements for 3.59 Acres in
Conestoga Twp., Lancaster Cty., Pdo. 5:17€V-00715, 2017 WL 1283948, at *5 (E.D. Pa.
Apr. 6, 2017)citing St. John of Jerusalem-Knights of Malta v. Messis&@ F. Supp. 983, 990
(E.D. Pa. 1983)). Indeed, iranscon. Gas Pipe Line Cdhedistrictcourt collected a number
of cases supporting this general propositia@17 WL 1283948, at *fciting La Chemise
Lacoste v. General Mills, Inc53 F.R.D. 596, 605 (D. Del. 1971) for the proposition tfadt
Court should not decide doubtful and difficult questions on a motion for a preliminary
injunction.”); see alsad. (citing Coffee Dan'’s, Inc. v. Coffee Don’s Charcoal Brg;jlg05 F.
Supp. 1210, 1213 (N.D. Cal. 1969) for the proposition‘fladh an application for a preliminary
injunction the court is not bound to decide doubtful and difficult questions of law or disputed
guestions of fact.”).

Although tere exists, in this case myriad of complex questions of law and a great
number of disputed facts such that the Court could justifiably deny injunctive relieésm th
grounds aloneghe Courtneverthelesengages in the preliminary injunctianalysis belowo
ensure that the reasons for the Court’s decisiosudfeiently articulatedfor the Parties
IV.  DISCUSSION AND CONCLUSIONS OF LAW*'

A. Factual Precedent: FaithBased Foster Agencies In Other Jurisdictions

At the outset, the Court notes thdtile preciseegal precedent on thissuegaisedin
this case is abserthere exists some factual precedent. In 2006, for example, in the wake of

Massachusetts’s legalization of sasex marriages, Catholic Charities in Boston shut down its

1 The following discussion and conclusions of law are set forth pursuant to Fed. R. Civ. P.
52(3)(2).
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foster cae agency after it unsuccessfully sought permission from Massdishiaseithhold its
services from legally married sarsex coupleg?

In 2010, Catblic Charites in Washington, DC, like Catholic Charities in Boston, ended
its foster care program in isnse to Washington, DC’s legislation to legalize same
marriage™ As a result, “Catholic Charities’ caseload of 43 children and 35 foster famiies
transferred, along with seven staffers, to the Bethesda, Md.-based Natioteal fGeChildren
andFamilies so as not to disrupt client caf@.”

In 2011, Catholic Charities in lllinosued, among others, the State of lllinois after the
State indicated that it would not renew its foster care contract with Catholic Ghbetause
Catholic Charities*failure to provide services to unmarried cohabiting couples waseantd
violation of” state law. Summary Judgment Orde€atholic Charities of the Diocese of
Springfield v. MadiganNo. 2011MR-254 (lll. Cir. Ct. Aug. 18, 2011). The Sangamon County
Circuit Court granted the State’sd3s Motion for Summary Judgment on grounds that Catholic
Charities had no cognizable right to a state government services contractourtreasoned
that Catholic Charities dithot have a legally recognized protecf@@perty interest in the
renewal of its contracts for foster care and adoption services . . . . [and] §f]tieafigf Catholic
Charities] have contracted with the State to provide foster care and adoptioasstawmver
forty years does not vest th&atiffs with a protected property interestd. After the

Sangamon County Circuit Court’s decision, Catholic Charities in lllieoged its foster care

12 patricia WenCatholicCharities Stuns State, Ends Adoptions, boston.com (Mar. 11, 2006),
http://archive.boston.com/news/local/articles/2006/03/11/catholic_chastiess state _ends_ad
options/.

13 Julia Duin, Catholics End D.C. Fos@are Program(Feb. 18, 2010),
https://www.washingtontimes.com/news/2010/feb/18/dc-gegrriagelaw-archdiocesend
fostercarel

d.
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and adoption services and agreed to transfer “more than 1,000 foster care childreri tend staf
other agencies in their regions.”

In 2006, in contrast to the decisions by Catholic Charities in Boston, Washington, DC,
and lllinois to end its foster care services, Catholic Charities in Sanistrammtiose to end its
full service adoption agency to avoid providing services to same sex couples, but otherwise
planned to “provide staff and financial resources to connect needy children to adognts,pa
and formally collaborate with other adoption agencies who can provide full sexviaks
comers wihout violating San Francisco’s amliscrimination efforts'®

Against this backdrop, the Court turns to the Partegglarguments.

B. Services Contract RequiresContractors To Provide Services Consistent With
Fair Practices Ordinance

1. The Unambiguous TermsOf The Services Contract Evinces The
Parties Intent That The Fair Practices Ordinance Apply To CSS’s
Services
As a threshold mattethe Parties disagree on whether the Services Contract requires CSS
to provide its services tall-comers in accordanaeth theFair Practices Ordinance because
such servicemay or may notonstitute d&public accommodation."While briefing on this issue
is scant, the Parties expended significant arguingthis issueat the evidentiary hearing

See,e.g.Jun. 18, 2018Ir'g Tr. 9:17-42:14 (Plaintiffs’ Opening Statemens$gee alsd’ls.’

Proposed Findings of Fact and Conclusions of Law 11 61-65. In viigw pfain terms of

>Manya A. Brachea Dioceses Drop Foster Care Lawsuit—Catholic Charities To End
Service Rather Than Work With Parents In Civil Unions, ChicagoTribute.com (Nov. 15, 2011),
http://articles.chicagotribune.com/2011-15/news/ctnetcatholiccharitiesfostercare

20111115 1 civil-unionactcatholiccharitiesreligiousfreedomprotection.

18 Elizabeth Fernandegatholic Agency Finds Way Out Of Adoption Ban/Alliance With other
Groups Gets Around Sangex Parent Issu&FGate.com (Aug. 27, 2006, 4:00 AM),
https://www.sfgate.com/bayarea/article/SARANCISCOCatholicagencyfinds-way-out-of-
2470402.php.

17



CSS’scovenant to be bound by the Fair Practices Ordinance as set forth in the Sovitcast,
and in view of the expansive, but plain, definition of “public accommodations” under the Fair
Practices Ordinang¢¢he Court concludes thtite Fair Practices Onaance applies t€SS’s
provision of servicesnder the Services Contract

It is well-established that:

[c]lontract interpretation is a question of law that requires the court

to ascertain and give effect to the intent of the contracting parties

as embodied in the written agreement. Courts assume that a

contract's language is chosen carefully and that the parties are

mindful of the meaning of the language used. When a writing is

clear and unequivocal, its meaning must be determined by its

contents alone.
Old Summit Mfg., LLC v. Pennsummit Tubular, LLC (In re Old Summit Mfg., B2G)F.3d
134, 137 (3d Cir. 2008) (citinDep’'t of Transp. v. Pa. Indus. for the Blind and Handicapped
886 A.2d 706, 711 (Pa. Commw. Ct. 2008pe also D&M Sales, Inc. v. Lorillard Tobacco Co.
No. CIV.A.09-2644, 2010 WL 786550, at *3 (E.D. Pa. Mar. 8, 2010) (providing that “the court’s
goal is ‘to ascertain and give effect to the intent of the contracting paidied,‘[w]hen the
words of an agreement are clear andmbiguous, the court will ascertain the intent of the
parties from the language used in the agreement.”).

In this case, the Partiaatent that the Fair Practices Ordinance apply to CSS’s services
is manifest by the clear and unequivocal terms of#wices Contractln entering into the
Services Contract, CSS agreed to the provistmmsneratedinder Article XV. CSS explicitly
“represent[ed], warrant[ed], and covenant[ed] that . . . [CSS was] in compliance withe . . . t

Fair Practices OrdinanceDecl. of James Amato Ex. C, ECF p. 18-19 of 39, ECF No. 13-5.

Accordingly, the plain terms of the Services Contract mahifee Partiésintent that CSS be
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bound bythe Fair Practices Ordinanbg expressly incorporating the Fair Practices Ordinance
into the Services Contract.

Having concluded that tHgervices Contract evincse Partiesintert that the Fair
Practices Ordinancapply to CSS’s services rendered under the Services Contract, the Court
turns to the issue of whether the Fair Practices Ordinance would require CSS to fosterde
parent certifications and home visits for prospective parents in accordahabevaill-
comers/nondiscriminatioprovisionsof the Fair Practices Omttince. The resolution of this
issue turns otwo questions(1) whether CSS’s scope of services includes the provision of
certification and home visits in connection with certificatiothe first instanceand(2) if so,
whether those services fall withthe meaning of a public accommodation under the Fair
Practices Ordinance.

2. CSS’s Scope Of Services Requires CSS To Recruit, Screen, Train,
And Certify Resource Caregivers

Here, as with all questions of parties’ obligations under a contract, the Coutbolugi
the intent of the partiemsembodied in the plain and unambiguous terms of the contract. In
agreeing to perform the Scope of Services under the Services Contract, CSSodyesedit,
screen, train, and provide certified resource care homes.” Decl. of JamesEBmA, ECF p.
28 of 52, ECF No. 13-3. Indeed, CSS’s obligation to recruit, screen, train, and certifgeesour
caregivers is emphasized elsewhere in the Scope of Services. Decl. of James AaEEX.
p. 28-29 of 52, ECF No. 13-3 (providing that “resource caregivers are screened, trained, and
certified by [CSS]") see alsdecl. of James Amato Ex. A, ECF p. 27 of 52 n.1, ECF No. 13-3
(providing under the “Statement of Purpose” that “Provider Staff is responsibécfaiting and
certifying foster and kinship homes”). The Court concludes that CSS’saaitifi of

prospective foster parents and CSS’s provision of home studies “to assure [that pspect
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foster parents] are qualified and well prepared for the responsibility of tes&st’ are services
that CSSagreedo provide under the Services Contract.

Having determined that certification and hostadies are services that CSS was hiced
provide under the Services Contract, the Court turns to whether these services edpsbtia
accommodations” under the Fair Practices Ordinance such that CSS’s provisiesedaservices
must be rendered in accordance withalkeomersantidiscrimination provision of the Fair
Practices Ordinance.

3. The ServicesThat CSS Provides Are Public Accommodations Within
The Meaning Of The Fair Practices Ordinance

In interpreting a municipal ordinance, a court neraploythe same analysthat the
cout employswheninterpretinga statute. Tri-Cty. Landfill, Inc. v. Pine Twp. Zoning Hearing
Bd. 83 A.3d 488, 509 (Pa. Commw. Ct. 201gBe also Diehl v. City of McKeespofB2 A.2d
288, 290 (Pa. Commw. Ct. 1981) (providing tHaltHe rules of statutory construction are
applicable to statutes and ordinances &liké&ccordingly, when interpreting an ordinance, a
court must determine, as it must when interpreting a statute, the intent of the ledisldjivtbat
enacted the ordinanc&eeTri-Cty. Landfill, Inc, 83 A.3d at 509 (citing 1 Pa. CongaS8
1921). Generally, the best indicator of the legislative body’s intent isdirelphguage of the
ordinance.ld.

The Fair Practices Ordinance provides an expansive, but plain defwiitioa term
“public accommodatiofi. Under the Fair Practices Ordinance, a public accommodation is:

Any [] provider, whether licensed or natthich solicits or accepts
patronager tradeof the public or whose. . services, facilities . .

are extendedbffered [] or otherwise made available to the pyblic
including all . . . services provided by amublic agency or

" Foster Care & Adoption Servicdstps://cssphiladelphia.org/adoption/ (last visited Jul. 1,
2018).
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authority; any agency, authority or other instrumentality of . . . the
City, its departments, boards and commissions.

Philadelphia FaiPractices Ordinance 818102 (Definitions) at 4, Chapter 9-1100 of the
Philadelphia Code.

In this case, CSS’s provision of services meets the definition of public accomongdati
and, therefore, CSS must provide its services in accordance with thrdaices Ordinance as

incorporated by Article XV, 8 15.1 of the Services Contr&8S is a “licensed” “provider”
under the Services Contract. CSS publicly solicits prospective foster parentvariges to
attract new foster paremt® CSS provides professional “services” to the public. In return for its
services, CSS receives public funds and the source of those funds are to be disclosed to the
public when CSS disseminates information relating to its services under WieeS&ontract?
CSS opeantes and maintains facilities that are used by staff and members of the publig to ca
out CSS’s work under the Services Contract. Jun. 19, 2018 Hr'g Tr. 36:18-22 (Aifiato).
Court concludes, therefore, that CSS’s services are public accommodations to belprovide
consistent with CSS’s covenant under Article XV, § 15.1, which reqGigSto serve all
Philadelphians who seek out its services.

C. Likelihood of Success on the Merits

Having determined that the terms of the Servigestract, including thall-comers,

nondiscrimination provisions of theair Practices Ordinangecorporated into the Services

Contract under Article XV, § 15.1, apply to CSS’s provision of services, the Court turns to

18 SeeJun. 18, 2018 Hearing Tr. 65:17 (Fulton) (testifying to seeing a television commercial
about foster care); Foster Care & Adoption Services, https://cssphiladelglaidaption/last

visited Jul. 1, 2018) (soliciting prospective foster parents through a website).

9 Decl. of James Amato Ex. B, ECF p. 35 of 39, ECF No. 13-4 (Services Contract providing that
“[CSS] shall identify the Department as a funding source in all litezatiocuments reports or
pamphlets which Provider publishes develops or produces in connection with this Contract.”).
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CSS’s argument thatteverthelesaeed not complwith these allcomers, nodiscrimination
provisionsbecause complianaeould violate CSS’s rights undére Free Exercise and
Establishment Clauses of the First Amendment, the Pennsylvania Religiousriréed
(“RFPA”), and the Free Speech Clause of the First Adneent.
1. Free Exercise Clause Claim
I The Services Contract And Fair Practices Ordinance

Incorporated In The Services Contract Is A Neutral Law Of

General Applicability Subject To Rational Basis Review

The First Amendment to the United States Constitution provides that “Congrdss shal
make no law . . . prohibiting the free exercise [of religiod]énafly Eruv Ass’n, Inc. v. Borough
of Tenafly 309 F.3d 144, 165 (3d Cir. 2002) (quoting U.S. Const. anmign(@dlteration in
original). The strictures of the Free Exercise Clause apply to state and local governdeznt un
the Fourteenth AmendmengeeCantwell v. ConnecticuB10 U.S. 296, 303 (1940) (holding the
religious protections under the First Amendment apply to the states through theobessP
Clause of the Fourteenth Amendment). “Depending on the nature of the challenged law or
government action, a free exercise claim can prompt either strict scrutiatyomal basis
review.” TenaflyEruv Assh, Inc, 309 F.3d at 165.

When a challenged law “iseutral’ and ‘generally applicable,” and burdens religious
conduct only incidentally, the Free Exercise Clause offers no protéctidnat 165 (citing
Employment Div. v. Smitd94 U.S. 872, 879 (1990pee alsd-raternal Order of Police
Newark Lodge No. 12 v. City of Newatk' O F.3d 359, 364 (3d Cir. 1999) (explaining that in
cases involving state laws affecting religious freedd@nsithis the appropriate framework for
analysis because the Bzdl Religious Freedom Restoration Act of 1993, passed by Congress in

response t&mith does not apply to state actionhus, the constitutionality of a neutral and
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generally applicablstate or localaw under the Free Exercise clause is evaluated)uke
rational basis standafd.

By contrast, “if a law is not neutral . . . or is not generally applicable . . . stricinhgcrut
applies and the burden on the religious conduct violates the Free EXdetise unless it is
narrowly tailored to advanacompelling government interestTenafly Eruv Ass’n, Inc309
F.3d 144 at 165 (citin@hurch of the Lukumi Babalu Aye, Inc. v. City of Hialeés®8 U.S. 520,
532, 542 (1993)). “A law is not neutral if it has as its ‘object . . . to infringe upon or restrict
practices because of their religious motivatiori.ighthouse Inst. for Evangelism, Inc. v. City of
Long Branch 510 F.3d 253, 275 (3d Cir. 2007) (citibgkumj 508 U.S. at 533). “A law is not
generally applicable when it ‘proscribes particular conduct only or prinahiéen religiously
motivated.” 1d. at 275 (citinglenafly 309 F.3d at 165).

Evenif a law is neutral and generally applicable on its fAcgovernmenbfficials
exercise discretion in applying a facially neutral law, so that whether tiiesce the law
depends on their evaluation of the reasons underlying a violator’s conduct, they corttravene
neutrality requirement if they exempt some secularlyivated conduct but not comparable
religiously motivated conduct.Tenafly Eruv Ass’n, Inc309 F.3d 144 at 165-66. Unless there
is evidence of government targeting of religious conduct “for distinctiventezdt then the
framework for analysis und&mth, 494 U.S. 872, will govern theview of a challenged laar
action Tenafly Eruv Ass’n, Inc309 F.3d 144 at 167 (quotihglkumi 508 U.S. at 534).

In the absence of case law directly addressing the factual circumstances plieshiged
casethe Court finds the Supreme Court’s decisioRhristian Legal Soc’YChapter of the Univ.

of California, Hastings Coll. of the Law v. Marting61 U.S. 661, 698 (2010) instructive. In

20“IR]ational basis review requires merely that the action be rationally defate legitimate

government objective.Tenafly Eruv Ass’n, Inc309 F.3d 144 at 165 n.24.
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Martinez the Supreme Court reviewed a law school’s policy requiring student groups who
wished to take advantage of the benefits of official recognition by the law sohomhiplywith
an allcomergnondiscrimination policy A faith-based student group arguédt the University’'s
insistence that the student group compith the allcomers policwiolated among other things,
the group’sight to the free exercise of religiomd.

A group of law students at a public law schimsmeda chapter of the Christian Legal
Society (“CLS”) that required its members to sign a “Statement of Faith” dreeatb bylaws
that would “exclude from affiliation anyone who engages in ‘unrepentant homosexuict.”
Id. at 672. CLS applietbr regstered student organizati¢iRSO”) statuswith the law school.
RSO statusvould confer on CLS various benefits including subsidies of CLS’s events with
funds originating from the school-wide mandatory stucdenitvity fee, use of certain law school
facilities, and the ability to advertise events to the student body using the law school’'s
communication channels and the use of the law school’'s name and dertising Id. at
669—-70. To qualify for RSO status, the law school required applicants to agree to a
nondiscrimination policy that would prohibit the applicant from discriminating against
prospective members on the basis of “race, color, religion, national origirstgncisatity,
age, sex or sexual orientationd. at 671. CLS would not adopt the nondiscrimination policy
and, accordingly, the school withhédREO status and its attending bendfiten CLS Id. at
673.

In upholding the law school’s conditioning of RSO statusattehdingobenefits on
CLS’s acceptance of the nondiscrimination policy, the Supreme Court reasonbe laat
school’s policy was, in essence, a neutral “all comers” policy and that treeleel, “caught in

the crossfire between a group’s desire to exclude and studemand for equal access, may
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reasonably draw a line in the sand permitafigorganizations to express what they wish riowt
group to discriminate in membershipld.at 694. The Supreme Court continued stating that:

[tlhe question here . . . is not whether [the law schoollld

consistent with the Constitution, provide religious groups

dispensation from the atlomers policy by permitting them to

restrict membership to those who share their [sincerely held

religiousbelief]. It is instead whether [the law schoollistgrant

that exemption. This Court’s decision BEmployment Div., Dept.

of Human Resources of One.Smith . . . unequivocally answers

no to that latter question.
Martinez 561 U.S. at 694 n.24.h& Supreme Court further considered the fact that RSOs “are
eligible for financial assistance drawn from mandatory studetitity fees . . . the attomers
policy ensures that no [law] student is forced to fund a group that would reject heeashant
Id. at 688. Ultimately, the Supreme Court held that the law school’s policy was etoistt
despite its incidental effect on CLS and its ability to receive RSO benefitglimgfinancial
supportfor its activities. Id. at 698.

The Court also considetise U.S. District Court for the Westelistrict of Michigan’s
decision inTeen Ranch, Inc. v. Udow89 F.Supp.2d 827 (W.D. Mich. 2005), which was
affirmed by the SixttCircuit in Teen Ranch, Inc. v. Udow79 F.3d 403 (6th Cir. 2007), because
the court’s rationale ifeen Ranclprovides somanalyticalassistancen the present facts

In Teen Rancha faithbased residential home for troubled yquiteen Ranclsued a
state agencyhargel with placing troubled youth iprotective cargafterthe state agency issued
a moratorium against further placements of children with Teen RhretoTeen Ranch’s
policies and practices that violated laws prohibiting the use of state fundstmaeactivities.
389 F.Supp.2d at 829-3Teen Ranch guedthat the state’s moratorium on new placements

with Teen Ranch “violate[d] the Free Exercise Clause because it conditions tp¢ aéeei

governmental benefit on Teen Ranch’s surrender of its religious belgfzractices and
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burdens the free exesa of Plaintiff’s religious beliefs without satisfying the strict scrutiny
standard.”ld. at 837. In rejecting Teen Ranch’s free exercise challenge, the district court
reasoned that “[u]nlike [cases involving] unemployment benefits or the abilitydofime, a

state contract for youth residential services is not a public bénkfitat 838(emphasis added)

The district court relied on the Supre@eurt’sdecision inLocke v. Davernd explained that in
Locke

where the [Supreme] Court reviewedstate scholarship program

that excluded any student who was pursuing a degree in devotional

theology . . . [a]lthough the law was not faciatgutral with

respect to religion, the [Supreme] Court held that it did not violate

the Free Exercise Clause [because the law] ‘imposes neither

criminal nor civil sanctions on any type of religious service or rite .

. . And it does not require students to choose between their

religious beliefs and receiving a government benefit. The State has

merely chosen not to fund a distinct category of instruction.
Teen Ranch389 F. Supp. 2d at 838 (citihgcke v. Davey540 U.S. 712, 720-21 (2004)). The
district court inTeen Ranchthus, recognized that the context in which a purported burden on
religious expressionccurs is critical in determining whether the state has violated the Free
Exercise Clause. There is a difference between fundamental bendfisssunemployment
compensation and voluntary contracts for the provision of government serdcas838
(stating that there is no support for the proposition that “the State can be requiredherkteet

Exercise Clause to contract with a religious organizati®h'@n appeal, the Sixth Circuit stated

1 The state court i€atholic Charities of the Diose of Springfield, et al. v. Madigan, et al.
similarly focused on context granting summary judgment for the State of Illinoig factually
analogous dispute to the dispute in this c&eeSection IV.A for a summary of the case in
Madigan see alscisummary Judgment OrderQatholic Charities of the Diocese of Springfield,
et al. v. Madigan, et gINo. 2011MR-254 (lll. Cir. Ct. Aug. 18, 2011) (concluding that despite
Catholic Charities’ long history of participation in foster care, it did not bawght to a state
contract for foster care).
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“[a]fter thoroughly reviewing the record, we believe ttieg district court was correct in
reaching its conclusions.Teen Ranch479 F.3d at 410.

In this casethe Services Contract and the Fair Practices Ordinance incorporated into the
Services Contract i®n its face, a neutral law of general applicability urfsieith therefore, the
Court applieghe rational basis tett determine the constitutionality of the Services Contract
and its application to CSS.

First the Court concludes thaiet Services Contract and FRiractices Ordinance are
neutral with respect to religidmecause there is no evidence that the Services Contract or Fair
Practices Ordinance were drafted or enacted with the object “to infringe upestract practices
because dtheir religious motivaon.” Lighthouse Inst. for Evangelism, In610 F.3d at 275
(quotingLukumij 508 U.S. at 533) (emphasis addethe plain language of the Services
Contract and the plain language and history of the Fair Practices Ordinance as atedrinbo
the Services Contract demonstrate neutrality. Article XV, 8§ 15.1 of the Senooéa€makes
no reference to religion except that § 15.1 would protect individuals receiving servieeshend
Services Contract from religious discriminatiddecl. of James Amato Ex. C, ECF p. 18-19 of
39, ECF No. 13-%“Provider shall not discriminate or permit discrimination against any
individual because of . . . religion.”). The plain language of the Fair Practices Qumlinan
likewise supports a finding of neutrality. The Fair Practices Ordinaag&esmo reference to
religion except that jtagain, prohibitservice providerfrom disciiminating on the basis of
religion. Philacelphia Fair Practices Ordinance 8906, Chapter 9-1100 of the Philadelphia
Code.

The legislative history and intent of the Fair Practices Ordinsinuéarly supports a

finding of neutrality. Philadelphia City Council first enacted the Faicfites Ordinance in
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1963 long before the present dispute between the Parties. Philadelphia City Coandg@m
the Fair Pratices Ordinance in 1982, thirgix yeardefore the events relevant to this case, to
broaden the scope of its inclusion policy to protect Philadelphians on the basis of, among other
things, sexual orientation. Indeed, the Legislative Findings section of therketices
Ordinance explainethereasons for its enactment. The Fair Practices Ordinance provides that
Philadephia’s population:

Consists of people of every race, ethnicity, color, religion, national

origin, sex, sexual orientation, gender identity, ancestry, age,

disability, marital status, and familial status . . . . [and]

[d]iscrimination in places of public accommodatiorauses

embarrassment and inconvenience to citizens and visitors of the

City, creates breaches of the peace, and is otherwise detrimental to

the welfare and economgrowth of the City.
8§ 9-1101. The history and text of thaifFPractices Ordinance provide basisto conclude that
the Fair Practices Ordinanbas as its object the infringement of religious rights. Accordingly,
the Fair Practices Ordinan@s inorporatedoy the Partiemto the Services Contract, is neutral.

The Services Contract and the Fair Practices Ordinance are also generally a&pplicabl

this casethe Services Contract was, in fact, applied generally. The gegriatability of the
Services Contra@nd Fair Practices Ordinancenot only evident from the text of the Services
Contract, but also from the actions DHS and Philadelphia took in this casethEiiSgrvices
Contract and Fair Practices Ordinance do not “proscribe particular conduct gniyarily
when religiously motivated;” they proscribe only CS3idity to turn away qualified
Philadelphians on the basis of particular character traits without regaiutarsa religious
reasons.Lighthouse Inst. for Evangelism, In810 F.3d at 275 (citingenafly 309 F.3d at 165).

Among the character traits that CSS may not consider when refusing to sdifiedqua

Philadelphians are “perceived race, ethnicity, color, sex, sexual orientatigiar, national
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origin, ancestry, age, disability, maitstatus, source of income, familigsic] status . . ..
Article XV, 8§ 15.1.

As applied in this case, the Services Contract and Fair Practices Ordinaacanviast,
implemented in a general manné&tot only hadDHS confirmedthat itwould not permit any
foster agency under contract, faith-based or not, to turn away potential fosteisgar the
foster parents’ characteristics under the Services Contract and Fair Pr@cticesice, DHS
alsoclosed intake ofiew referraldby CSS and Bethany Christian Servi¢esthe same reason
This evidence supports the conclusion that DHS and Philadelphia are not applying thesServic
Contract or the Fair Practices Ordinance to targeicpéar religious denominationsifany
religious reasof?

Having concluded that the Services Contract and Fair Practices Ordinaapparently
facially neutral and generally applicable agpear to have be@aeutrally and generally applied
in this casethe Court concludes that Defendants’ enforcemetiteoServices Contract and Fair
PracticefOrdinancas rationally related to a number of legitimate government objectivésile
the standard for rational basis review is well known, it bears repeating:

Under rational basis review, ‘[a] statute is presumed constitutional,
and the burden is on the one attacking the legislative arrangement
to negative every conceivable basis which might support it,
whether or not that basis has a foundation in the record.’ . . . . The
regulation must be reasonable and not arbitrary and it must bear ‘a
rational relationship to a [permissible] state objective.”

Lighthouse Inst. for Evangelism, In810 F.3d at 278 (internal citation omitted)hile not

directly applicable to the local contracting practices at issue in this casmpibstion of

22 This fact contradicts Plaintiffs’ argument that DHS and Philadelphia spegiftaafieted CSS
for its Catholic practices and association with the Archbishop of the Philaaldpthdiocese.
Seebelow Sedbn IV.C.2.ii addressing Plaintiffs’ argument that strict scrutiny should apply
reviewing Defendants’ actions because Defendants purportedly targateédf®kar Plaintiffs’
religious beliefs.
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contractual conditions in government services contracts has a long and aldishet history.
Indeed, the courts, in reviewing federal contracts, have frequently upheld condiéioed ph
contractors througfederal executive ordersSee, e.g.Exec OrderNo. 8802, 6 F.R. § 3109
(Jun. 25, 1941) (requiring “[a]ll contracting agencies of the Government of the United Stat
include in all defenseontracts . . . a provision obligating the contractor not to discriminate
against any worker because of race, creed, color, or national origin” evea thef@nactmeruf
the Civil Rights Act of 1964)PA Exec Order 2016-05 (Apr. 7, 2016),
https://www.g@vernor.pa.gov/executive_orders/executvder2016-05eontracicompliance/
(prohibiting “discrimination by reason of race, gender, creed, color, sexuaktivanor gender
identity or expression” in the “award, selection, or performance of any ctentragrants issued
by Commonwealth agencies”).

Here, Defendants have at leastpermissible governmental objectives that are furthered
by seekingCSS’s compliance with the Servicesriract. First, DHS and Philadelphia have a
legitimate interest in ensuring that when contractors agreerns in a government contract, the
contractors adhere to those terms. Second, DHS and Philadelphia have a legiteregeimt
ensuring that when its contractors voluntarily agree to be bound by locathawscal laws are
enforced Third, DHS and Philadelphia have a legitimate intareensuring that when they
employ contractorotprovide governmental serviceise services are accessibleatb
Philadelphiansvho are qualified for the service§ourth, in the context of foster care and
adoption, DHS and Philadelphia have a legitimate interest in ensuring that the pstéof f
parents and resource caregivers is as diverse and broad as the children inosted pdrents
and resource caregivers. Fifth, DHS and Philadelphia have a legitimagstimegnsuring that

individuals who pay taxes to fund government contragoeshot denied access to those
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services”® Sixth, DHS and Philadelphia have an interest in avoiding likely Equal Protection
Clause and Establishment Clause cldinag would result ift allowed its government
contractors to avoid compliance with the @imers nondiscrimination provisions of the Fair
Practices Ordinanday discriminatingaganst samesex married couplées.

That Defendanthave legitimate objectigan this casés clearer still in view of the
Supreme Court’s decision Martinez 561 U.S. 661 and the decisionTiaen Ranch389 F.
Supp. 2d 827In Martinez the Supreme Court explained that where a public law school was

“caught in the crossfire between a grougésire to exclude and [an interest in] equal access, [the

23 See Martinez561 U.S. at 688 (concluding that thetfthat where University organizations
may receive funding derived from a mandatory studetitsty fee, that the University has an
interest in ensuring that no student “is forced to fund a group that would reject her as a
member.”).

24 See, e.gCampaign for Southern Equality v. Mississippi Dep’t of Human Selrvs.
F.Supp.3d 691 (S.D. Miss. 2016) (granting injunction to ssexecouples against state
department of human services on basis that state law prohibiting adoption byesacoeples
violated federal equal protection und&ergefell v. Hodged 35 S.Ct. 2584 (2015)).

The Court notes that while the Third Circuit rejected “avoiding ‘an Establish@lause
controversy’ as a government interesflienafly in that case, the Third Circuit concluded that
strict scrutiny applied and, thus, a “possible” Establishment Clause conyrooeitd not meet

the exacting requirements of a “compelling” goveent interest. 309 F.3d at 172. Further, in
Tenafly the Third Circuit concluded that the existence of an Establishment Clause c@ytrove
was, in essence, impossible. Here, faced with the Supreme Court’s rulbgrigefel

recognizing marriage for sarsex couples and marriage’s attending benefits, and faced with the
fact that CSS conditions the provision of its services on prospective parents’ prexcuoéa

clergy letter, the possibility of an Equal Protection and Establishment Gliseis not as

remote a possibility as was the cas@amafly

The Court also notes here that although CSS has disclaimed responsibility asyengatactor
in connection with some aspects of its claims, CSS, otherwise has urged the Canstderc
CSS as a government contractor “akin to a government employee” in connectiats with i
argument on Free 8pch grounds. Pls.’ Br. 26, ECF No. 10-2. The Court need not decide
whether CSS would qualify as a state actor at this tmtonnection with any possible Equal
Protection or Establishment Clause claim.
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law school] may reasonably . . . permd]l organizations to express what they wish ot
group to discriminate in membership.” 561 U.S. at 694. In this case, DHS and Philadelphia are
in much the same position as the law schodliantinezand, like the law school iklartinez
they may permit government contractorgxpressvhat the contractonsish but may also insist
that their contractors adhere to contractual obligatiorserve alcome's and not discriminate.
To permit a contractor to avoid a contractual provision requiring the conttacocept all
those who seek their services unilaterally would permit what the Supremesgolarhedcould
not be perritted in Martinez?°

In this case, as ifleen Ranchcontext matters. [fMeen Ranchthe district court aptly
drew a distinction between cases involving essential government benefits sucmpument
compensation or the ability to hold office, and “a state confivagiouth residential services,
which is not a public benefit.” 389 F. Supp. 2d at & alscSummary Judgment Order 2,
Catholic Charities of the Diocese of Springfield, et al. v. Madigan, gial.2011MR-254 (llI.
Cir. Ct. Aug. 18, 2011) (granting summggudgment for State of lllinois reasoning that Catholic
Charities did “not have a legally recognized protected property interest iertwal of its
contracts for foster care and adoption services”). There is no support for the tpopbat
“the State can be required under the Free Exercise Clause to contracteligiious
organization.”ld. at 838. HereCSS seeksas the plaintiff inTeen Ranclsoughta government
services contract on terms tliatleems acceptablbut unlike thoseases where the government
withheld essentidbenefis on religious grounds, CSS is not entitled to a governgeenices

contractto perform governmental workt further bears repeating that there is no evidence in the

%> When asked whether the public law school was required to exempt ddait student
group’s decision from an atlomers/nondiscrimination policy, the Supreme Court answered that
“[t]his Court’'s decision inEmployment Div., Dept. of Human Resources of Ore. v. Smith
unequivocally answers no to that . . . questiaddrtinez 561 U.S. at 694 n.24.
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record that eitheDHS or Philadelphia has withhellnew contraabdr contractual compensation
to CSS on religious grounds. The Court concludes thaethres of Services Contract, as applied
by Defendants in this casgould likely survive rational basis review.
. No Evidence Of Targeting To Trigger Strict Scrutiny

Although the Court concludes that rational basis review applies in this case, the Cour
addresses Plaintiffs’ argument that strict scrutiny review should apgtgad

At the outset, the Court acknowledges the Partiasjing citations to the recent Supreme
Court caselMasterpiece Cakeshop, Ltd. v. Colorado Civil Rights Com@&88S.Ct. 1719
(2018). Masterpiece Cakeshppowever, has little bearing ¢iis case in view oMasterpiece
Cakeshofs narrow holding. Among other narrow propositioMssterpiece Cakeshggands
for the unfortunately nowemarkableproposition that disputes such as the one before this Court
“must be resolved with toleranceld. at 1732.

In an attempt to show that Defendants’ actions are subject to strict sctesipiye the
facial neutrality and general applicability of the Services Contractgomgat issue, and DHS'’s
and Philadelphia’s expressed preference to continue contracting witiP@8iffs allege that
Defendants have targeted CSS “purely based on its religious beliefs.” RPls7, ECF No. 13-
2. In support of their claim of targeting, Plaintiffs point toghji-Archdiocese of Philadelphia
and anti-Archbishop of Philadelphia comments made by the Mayor of Philadel shiawthat
DHS and Philadelphia intentiomylsought to penalize CSS for its religious beliefs and exercise
and (2) the purported selective, discretioramjorcement of “laws or legal instruments iway
that burdens conduct for religious reasons but not secular reasons.” Pls.’ Br. 21, ECR2No. 13-

Plaintiffs draw too strong a conclusion from the Mayor’'s comments and misapprehevalthe
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in which “secular exemptions” might show a government’s actions are not newjsaierally
applied so as to trigger strict scrutiny.

First, contrary to Plaintiffs’ contentions, the Mayor's comments do not support the
condusion that DHS targeted CSS for its Rialtc beliefsbecause (a) there was insufficient
evidence at the preliminary injunction phase to show that the Mayor had any influétd&’s
decisions in this case, thereby rendering the comments irrelevant to theseprgs, and (b)
even comments the Mayor maaating toCatholicism do not demonstrate targeting in light
the fact that DHS also closed Bethany Christian Servicesralsintake,a non€atholic
agencythat similarlywould not comply with its obligation to serve attmers undeits foster
agency contract.

Plaintiffs cite fourcommentsnvolving the Mayor of Philadelphia that purportedly show
that DHS closed CSSistake due to CSS’s Catholic beliéfs First, Plaintiffs cite a nearly
threeyearold Philadelphia Magazinarticle about then mayoral candidate Jim Kenney in which
Kenneyappearedaritical of policies of the Archdiocese of Philadelphia and the Archbishop of
Philadelphia, buappeareatherwiseapproving of Pope Francis, Catholic sisters, and other
Catholic orders andrograms’’ Second, Plaintiffs cite a nearly two year &iladelphia

Inquirer article in which Mayor Kenney was quoted as saying that Philadelphia Ancipbis

26 The difficulty in Plaintiffs relying on the Mayor’s statements, in part, steom fhe fact that
the Mayor himself was raised Catholic and, therefibis,conceivable that when the Mayor has
commented on Catholicism in the past, he was commenting on Catholic ideas as théyaela
his own faith. The Supreme Court has recently reminded the courtedfiare to “take care
not to engage in [] any glicial psychoanalysis” of lawmaker3rump v. HawaiiNo. 17-965,
2018 WL 3116337, at *37 (U.S. June 26, 2018) (Sotomayor, J., dissenting). This is why the
courts, when determining the intent of legislators, generally confineréveaw to statements
made contemporaneously with the legislation in question.

2" patrick KerkstraJim Kenney's Long War With The Archdiocese, Phillymag.com, (July 9,
2015, 11:23 PM), https://www.phillymag.com/citified/2015/07/09/jim-kencatrolic
archdiocese&harleschaput/.
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Chaput’s guidelines on the implementation of a Catholic faxipris Laetitia were “not
Christian.”® Third, Plaintiffs cite a March 16, 2018 comment by the Mayor where the Mayor
stated “we cannot use taxpayer dollars to fund organizations that discriagaatet people
because of their sexual orientation or because of their-saxmarriage stas . . . . It's just not
right.”?® Fourth, Plaintiffs cite a May 7, 2018 letter indicating that the Philadelphia Commissio
on Human Relations was investigating CSS’s policy of turning away cert@onsebased on

their status as sanrsex and married attfe request of the Mayor.Seg(initial) Injunction

Motion Ex. 1-G (sealed) ECF No. 10-14.

Plaintiffs rely too heavily on these four citations to draw a sweeping conclit CSS
has suffered impermissible hostility at the hands of the Mayor. The evisencgtted at the
threeday evidentiary hearing is insufficient to draw the conclusiam#ffs would have the
Court draw. There was no evidence to show that the Mayor directed DHS to close G&8&'s int
of new referrals or to insist that CSS comply with its contractual obligationvte akr
Philadelphians.Seelun. 19, 2018ir'g Tr. 1666-21 (Figueroa) (testifying that Commissioner
Figueroa herself “decided that it was in the best interest [of childrerjge titake, so that
[Figueroa] could look more deeply into” CSS’s and Bethany Christian ServpEgses);
Figueroa Decl. {1 3EZCF No. 20-6 (same); Jun. 18, 2H8Bg Tr. 96:2-3 (Ali) (testifying that,

to Ali's knowledge, Commissioner Figueroa herself decided to close CSS’s aftakes

28 David O'Reilly, Chaput Edict Draws Mixed Reviews; Kenney Calls It ‘Not Christian’
Philly.com, (Jul. 6, 2016, 11:04 PM),
http://www.philly.com/philly/news/20160707_Chaput_edict_draws_mixed_reviews _Keniney
alls_it__not_Christian_.htmISeeMot. for Temporary Restraining Order or Preliminary
Injunction Ex. 1-J, ECF No. 10-17.

29 Tom MacDonaldPhilly Halts Foster Placements With 2 Faifased Agencies Shutting Out
LGBT Couples, WHYY.com, (Mar. 16, 2018), https://whyy.org/articles/philjtsfoster
placement-faith-basedagenciesshuttingigbt-couples/. This article was cited in Plaintiffs’
Brief and isattached as Exhibit-00 to Plaintiffs’ initial Injunction Motion. SeeMot. for
Temporary Restraining Order or Preliminary Injunction Ex. 1-U, ECF No. 10-28.
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referrals); Jun. 21, 2018r'g Tr. 108:11-13, 108:18-20 (Figueroa) (testifying that
Commissioer Figueroa did not know the Mayor’s views on CSS when Figueroa met with CSS,
nor did Figueroa “discuss cutting off intake with the Mayor’s office”).

That DHS made its own decision to close intake is supported by the fabtHBatas
closed intake for other foster care agencies in the past for a number of reasamssainttake
closure is a relatively unremarkable DE@ninistrativeaction that may be taken to address a
number of agency concernSee, e.gJun. 21, 2018ir'g Tr. 5:14-15 (Figuerodjestifying that
“I have closed intake in other circumstances for other providedai). 21, 2018 Tr. 8:24-25-9:1
(Figueroa) (testifying that the week before, DHS also closed intakadtiex agency).In
short, there is ingficient evidence in the recotd show that the Mayor was involved in DHS’s
decision to close CSS’s and Bethany Christian Services’s intake of new sefdéingrefore, the
Mayor’'s comments are irrelevatat this caseind cannot support Plaintiffslaim of religous
hostility and intentionalargeting.

Each of Plaintiffs’ four citations purportedly showing DHS'’s intentional tangeof CSS
on religious grounds cannot support Plaintiffs’ conclusion for a number of other reasons
Plaintiffs’ first two citationsare three and two years old, respectively. The events that
precipitated this case occurred in March 2018. séHest two citationsas a matter of
timeliness, if not substancareirrelevant. Plaintiffs’ third citation to the Mayor’'s comment that
“we cannot use taxpayer dollars to fund organizations that discriminate againsthesaplse of
their sexual orientation or because of their sgeemarriage status . . . . It's just not right” is, by
its plain terms, not about religious vievimit about whether publicly fundeeérviceproviders
may refuse to serve all Philadelphians, including those that are inssanmearriages Plaintiffs

fourth citation, to a May 7, 2018 letter in which the Philadelphia Commission on Human
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Relations indicated thatehCommission would undertake an investigation, in part, at the request
of the Mayor, was sent after DHS made an independent decision to close CSS and Bethany
Christian Services’s intake. The letter, therefore, cannot support a conchaitimet Mayor

was involved in DHS’s decision.

Plaintiffs also have pointed to Commissioner Figueroa'’s statement at the Magefibgn
between DHS officers and CSS management that “it would be great if we listethed t
teachings and the words of our current Pope Francis” as another ground on whichgo rest
targeting and preference allegations. Jun. 21, POBTr. 106:1-3 (Figueroa). As with the
Mayor’'s comments, Plaintiffs draw too broad a conclusion from the Commissistegésent.
The fact remains that DH8osed intake for both CSS and Bethany Christian Services, a non-
Catlolic organization. This fact undercuts Plaintiffs’ position that DHS has targ&8dd its
Catholic beliefs. Further, Commissioner Figueroa’s words themselves &arumbether
references to “we” and “our current Pope Francis” were references to her owsdsehef
Catholic who wa®ducated by the Jesuit order, or as a representative af D5 19, 2018
Hr'g Tr. 149:5-18. As cautioned by Justice Sotomatyar Court will not engage in judicial
psychoanalysisn these factsTrump v. Hawaii No. 17-965, 2018 WL 3116337, at *37.

In ananother attempt to show that DHS has targeted CSS on religious grounds, Plaintiffs
argue that DHS has granted secular exemptions to the Services Cofanaptactices
provisions, but now refuse a religious exemption to CSS. Plaintiffs, however, misaggprehe
how religioustargetingmay beproven through the government’s provision of “secular
exemptions.” On this issue, the Third Circuit’s decisiothancasd-raternal Order of Police
Newark Lodge No. 12 v. City of Newapkovides the framework for deternmgi whether the

government ismpermissiblyproviding secular exemptions to a regulatiandnot providing
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comparabledligious exemptions to the same regulation in violabbthe First Amendment.
170 F.3d 359 (3d Cir. 1999).

In Fraternal Order of Pdice, the Third Circuit considered a police department regulation
that prohibited its officers from wearing beards to maintain uniformity anfengfticers. 170
F.3d at 361. The regulation applied generally to all officers, but the police depacanesd

out a categorical exemption for officers who had medical redeokseping a beardid. By

contrast, the police department refused to carve out a categorical exemptfiicéos who had

religious reason®r keeping a beardid. Then CircuitJudge Alito wrote for the Third Circuit

that the police departmésiexemption from the no-beard policy on medical grounds “raise[d]

concern because it indicadgfthat the [police department] ha[d] made a value judgment that

secular (i.e., medical) motitiansfor wearing a beardre important enough to overcome its

general interest in uniformity but that religious motivations are not.at 366(emphasis
added). The focus of analysis must beviether the government exempts activities that would

violatethe policy at issuéor secular reasons, but not for religious reasons. Thé&satarnal

Order of Police the focus was on the police department’s provision of a secular exeifngtion

the no-beard policy.

Here, the policy at issue is the fanactice provisions of CSS’s Services Contrdwit is
the allcomers, nondiscrimination provisions. The question is whether DHS grants exemptions
to the fair practice provisions of foster agency contracts for seculansdsideniesCSS an
exemptionfor religious reasons thereby evidencing an impermissible governmental value
judgment that secular motivations for violating fair practice provisions are important than
religious motivations.The answer to this question is nbhere is no evidenda the record to

show that DHS has granted any secular exemption to the requirement thaertsdos agencies
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providetheir services to all comers. Plaintiffs have not alleged have Plaintiffs presented
any evidence that DHS has granted exemptions to any secular agency tasscniar agency
to refuse its services to all comers in contravention of any fair praptioesions of anyoster
services contract.

The purported secular exemptions to which Plaintiffs point to skbgrous targehg are
not, in fact, exemptions to the fair practices requirements and, as such, cannotdezexbns
evidence of targetingCSS complains that DHS has permitted “referrals of families for a variety
of secular reasons, including proximity, expertiseanng for medical needs, expertise in
addressing behavioral needs, ability to find foster placements for pregngint gxpertise
working in a ‘kin care’ program, and other specialties or areas of focus.” RPI1BECF No.
13-2. These “secular reas®” however, are not exemptions fréamr practices requirements.
DHS permits agencies to “refer” prospective foster parents to specialty agemaigsed to
handle certain special needs, but nowhere is there evidence in the record$hagitits
agencies to refuse to provide their services to prospective fostetspargiolation of the fair
practices policies contained in government contracts or local\idiile CSS has represented
that it would euphemistically “refer” sanrsex couples to other foster agencies willing to serve
samesex couples, CSS’s “referral” amother agency would nevertheless amount to CSS’s
refusal to serve that sarsex couple.

As there is insufficient evidence to support the conclusion that DHS has explicitl
targeted CSS for religious reasons, strict scrutiny is inapplicable icatbes

2. Establishment Clause Claim
Plaintiffs also assert a claim under the Establishment Clause based on Befenda

alleged “engag[ment] in denominational preference and targeting.”Bel24, ECF No. 10-2.
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The First Amendment to the U.S. Constitution provides that “there should be ‘no lawtiregpe
an establishment of religion.’emon v. Kurtzmam03 U.S. 602, 612 (1971) (quoting the First
Amendment)). The Supreme Court has provided two tests for deciding whether government
action runs afoul of the Establishment Clause: the “endorsement test” dredrtbatest. Doe v.
Indian River School Dist653 F.3d 256, 282—-83 (3d Cir. 2011). Plaintiffs have not articulated
how, if at all, Defendants’ actions fit under either test. Instead, Plain&ffssimply asserted
that Defendants have “demonstrate[d] a preference for some religioys gnoer CSS.” PIs.’

Br. 24, ECF No. 13-2. The Court cannot conclude that Plaintiffs have met their burden of
showing entitlement to relief under the Establishment Clause. ThewWdunevertheless,
addres$laintiffs EstablishmenClause argumentas they have articulated thdyalow,despite
Plaintiffs’ failure to articulate a claim under the endorsement tasedremontest.

In support of Plaintiffs’ BtablishmenClause claim, Plaintiffs cite to the same purported
evidence of religious targetirtbat they cited in connection with their free exesataim that is,
evidence of the Mayor’s alleged bias against the Archdiocese of Philadelphieeakdhbishop
of Philadelphia. Plaintiffs argue that the Mayor's comments in tandem with Cid&80ns
“demonstrate an intent to target Catholic Social/i8es based upon disagreement with [CSS’s]
religious beliefs.” Pls.’ Br. 25, ECF No. 10-2. As discussed in connection with B&inti
religious targeting argument, above, the evidence does not sigiatiffs’ sweeping
conclusion.

In pursuingits Establishmen€lause claimCSS glosssover the fact that has not been
singled out for its policy of refusing to serve all qualified Philadelphi@tsS closed Bethany
Christian Services’s intake of new referrals for the same réald@closed CSS’s take Jun.

21, 2018Hr'g Tr. 12:923 (Figueroa) (testifying that DHS closed Bethany Christian Services’s
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intake and that its intake remains closeowever, Bethany Christian Services has represented
that it will enter into a new contract with the DHS the coming year and comply with the fair
practices requirements under its contract). That DHS closed intake fon@GieB operates
under the command of the Archdiocese of Philadelphia, and also closed intake for Bethany
Christian Services, not assoc@isith the Archdiocese of Philadelphia, militates against
concluding that DHS has engaged in denominational preference and targeting. Bine May
allegedly antiArchdiocese of Philadelphia and anti-Archbishop of Philadelphia comments offer
no support to Rintiffs’ argument of denominational preference and targeting because B#&1S al
closed Bethany Christian Services'’s intake, which is not associatetheiifirchdiocese of
Philadelphia or the Archbishop of Philadelphia.

Plaintiffs have not demonstrated entitliement to relief undeEsheblishmenClause.

3. Pennsylvania Religious Freedom Act Claim

Plaintiffs’ next lodge a statutory claim under thennsylvania Religious Freedom Act
(“RFPA™). 71 Pa. Cons. Stat. Ann. 88 2401-2407. Before turning to the substance of Plaintiffs’
claim, the Couremphasizethat Plaintiffs’ claimis astatelaw claim Under certain
circumstancea district court mawbstain from ruling oa state lawssue,such aghe issue in
this casein favor of allowing the state courd opportunity to address the issue. Indeed, in
Combs v. Homer-Center School Dishe Third Circuit vacated a district court order awarding a
defendant summary judgment on a RFPA claim and ordered the district court to reenand t
matter to the appropriate state court for adjudication. 540 F.3d 231, 253-254 (3d Cir. 2008).
The Third Circuit explained i€ombs that ‘{b]ecause all federal issues have been decided on
summary judgment and since [the plaintiff®FPAclaim raises a novel and potentially complex

issue of State law, we will decline to exercise supplemental jurisdiction ovealdiih&ffs’]
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pendent state law claiim540 F.3dat 254. Notwithstanding the Third Circuit’s guidance that
the dstrict courts remain wary of intruding upon state law matters, the Court witssldr
Plaintiffs” RFPA claim in view of the procedural posture of this case.

At the preliminary injunction stage, the Third Circuit has advised that consotes atf
the nowelty and potential complexity of a state law question “have very little weidhew
JerseyPhiladelphia Presbytery of the Bible Presbyterian Church v. New Jersey State Bd. of
Higher Educ, 654 F.2d 868 (3d Cir. 1981) (concluding thatdbecerns implicated by the
Pullmandoctrine, whichpermits courts to abstain from deciding certain complex state law
matters are of less import at the preliminary injunction stage). While the state law matters
presented in this case are complex, the Court finds thatcstart precedent provides ausd
basis for a decision on Plaintiffs’ RFPA claim at the preliminary injunction stage

Section 240Dbf RFPAprovides:

(a) General rule. Except as provided in subsection (b), an agency
shall not substantially burdera person’sfree exercise of

religion, including any burden which results from a rule of
general applicability.

(b) Exceptions. An agency may substantially burden a person’s
free exercise of religion if the agency proves, by a
preponderance of the evidendbat the burden is all of the
following:

(2) In furtherance of a compelling interest of the agency.

(2) The least restrictive means of furthering the compelling
interest.

71 Pa. ConsStat.Ann. § 2404 (emphasis added).
While RFPA would appear, on its face, to proteetide range ofeligious activity, the
Third Circuit has noted that “[s]ignificantly, not all burdens on the exerciseigiorekrigger the

RFPA'’s heightened scrutiny.Brown v. City of Pittsburgh686 F.3d 263, 285 (3d Cir. 2009).
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The Third Circuit has explained that the nature of our society is such thatflirall legislation
.. . imposes an incidental burden at some level by placing indirect costs on an individual’
activity.” Id. at 285 (internal quotation omitted) (alteration in original). When the costs of
legislation may affect religious freedoms, the Pennsylvania Gefsssaimbly has “identified a
substantiality threshold as the tipping point for requiring heightened justafisdor
governmental action.ld. at 285 (citingCombs v. Homer-Center School Di&40 F.3d 231,
262 (3d Cir. 2008) (Scirica, C.J., concurring)). RFPA further “requires ‘as a threshitdd’ ma
that persons invoking its protections ‘prove . . . that theirdregcise of religion has or will

likely be substantially burdened’ bgléar and convincing evidence’ld. at 285 (citingCombs

540 F.3d at 253 (per curian(ymphasis added)The Third Circuit has quoted Chief Judge
Scirica’s concurring opinion i€@ombsfor the proposition that “by requiring proof of ‘a

substantial burden’ by clear and convincing evidence, Pennsylvania appears to haviglsat

threshold than other religious restoration statutéd.dt 285 (citingCombs 540 F.3d at 262
(Scirica,C.J., concurring)) (emphasis added).
Under RFPA, a law substantially burdens a person’s fundamental rekgiergse if it:
(1) Significantly constrains or inhibits conduct or expression
mandated by a persansincerely held religious beliefs.
(2) Significantly curtails a persos’ability toexpress adherence to
the persors religious faith.
(3) Denies a person a reasonable opportunity to engage in activities
which are fundamental to the persoreligion.
(4) Compels conduct or expression whichlaies a specific tenet
of a person’s religious faith.
71 Pa. Cons. Stat. Ann. § 2403. In determining whether the government substantially &#urdens
person’s free exercise of religion under RFPA, a state law, the Court looksitaytte which

the state law has been interpreted and applied by state courts.
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In Ridley Park United Methodist Church v. Zoning Hearddy Ridley Park 920 A.2d
953 (Pa. Commw. Ct. 2007), the Commonwealth Court reviewed a chalainmghata town
zoning ordinance prohibitindpe operation of a church-run religious childcare center on the
church’s property violated the church’s free exercise under RFPA. The Comnitbn@mart
framed thassue presented as “whether the Church would be ‘substantially burdened’ if it was
precluded from operating a daycare center because it would lose ‘a reasonablengpport
engage in activities which are fundamental to [its] religio820 A.2d at 960 (quoting 71 Pa.
Cons. Stat. Ann. § 2403). The Commonwealth Court resolved the issue by concluding that:

nothing here impinges on the religious activities of the Church.

While it aided in carrying out the Church’s religious mission, the

daycare is not a fundamental religious activity of a church. For

example, ministering to the siclar flow from a religious mission,

but it is not a fundamental religious activity of a church because a

hospital may be built to satisfy that mission.
Id. at 960. Thus, the Commonwealth Court concluded the zoning ordinance “does not violate the
RFPA” because “the [tjurch failed to meet its burden of proving that it was substantially denied
a reasonable opportunity to engage in activities that were fundamental ligibs re Id.

In Staple v. Dep’t of Correctionghe Commonwealth Court considered a situation in
whichthe Pennsylvania Department of Corrections confisaagglous texts from an inmate.
2014 WL 2927286 at *4 (Pa. Commw. Ct. 20140t precedential)While Stapleinvolved the
application of a specific carve out under RFPA tirantscorrectional facilities greater authority
to burden inmates’ religious freedoms, the case, nevertheless, provides sghténttsthe
limits of RFPA. A person’s access to religious sewbuld ostensibly be one of the most
fundamental religious rights, and yet, even under RFPA, a state agency magaterdnd

prohibit an individual’'saccess tguchtexts. Id. at 4. The result iBtaple thus, would confirm

the Third Circuit’'sobservation irBrownthat “Pennsylvania appears to have set a higher
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threshold than other religious restoration statutes” and that RFPA does not providieoorate
many circumstancedd.at 285 (citingCombs 540 F.3d at 262 (Scirica, C.J., concurringge
also Brown 586 F.3d at 288 (holding that RFPA provides only as much protection to religiously
motivated expressn as the First Amendmentfaee SpeechClause).

In Commonwealth v. Parentthe Commonwealth Cousatddressed a defendant’s
assertion that a city noise control ordinance prohibiting the defendant’$ a$auodheld
microphone with speakers to “exercise his religious beliefs” in accordanc&hattictates of
his conscience and serv[ing] God by peacefully preaching and counseling peabéegdvihis
rights under RFPA. 956 A.2d 1065, 1073 (Pa. Commw. Ct. 2008). The Commonwealth Court
held that the application of the ordinance and the defendant’s conviction thereunder did not
violate the defendantisghts under RFPA because “the defendant failed to establish that the
activities he engaged in were fiamental to his religion.ld.at 1074. Instead, the defendant

proved only that “h@ngaged in these activitibased upohis religious beliefgr thd [the

activites]flowed from a religious missioh956 A.2datl074(emphasis added)in so holding,
the Commonwealth Court drew a distinction between those activities that are futalame
person’s religion and those activities that may be inspired by or flow frohgi@us mission.
These state court decisions interpreting RERylight what the Third Circuit has noted
in other cases: the analytical framework established by RFPA “appeaesite some tension
between state and federal lanCombs 540 F.3d at 258. Wie the “United States Supreme
Court has cautioned againsaking religious interpretations in the First Amendment context,”
the Pennsylvania General Assembly and the Commonwealth’s courts appeartaegus to

“‘inquire into . . . whether an activity is fundamental to a person’s religitzh.”
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In this casePlaintiffs havearticulatel their fundamental religiousxerciseas “providing
foster care to Philadelphia children.” Pls.’ Br. 13, ECF No. 18e8;alsd”ls.” Proposed
Findings of Fact and Conclusions of Law { 120, ECF No. 46 (statinf{¢laaing for foster
children is a fundamental religious exercise for Plaintiffs); Jun. 19, R@48Tr. 37 (Amato)
(testifying that “the church’s care for orphans . . . at-risk children . . . frgjsic to who we are
and what we do.”). Although the decisiorRidley Parkraises significant doubt about whether
Pennsylvania courts would consider foster care to be a fundamentauskgiercisé’ the
Courtwill assume for purposes of the Injunction Motion, that “providing foster care to . . .
children” constitutes a fundamental religious exercisder RFPA. Pls.’ Br. 13, ECF No. 10-2.

Assuming that providing foster care to children constitutes a fundamergedus|
exercise,lte next question under RFPA analysis is whetloéding CSS to itebligations under
the Services Contract, in particular its obligation to provide its servicesdomérs in
accordance witlthe Fair Practices Ordinance, substantially burdens G#8&sion of foster
care to children.The Court concludes that CSS’s provision of foster care to children is not
substantially burdened in this case because CSS is not reasonably likely to siear bynd
convincing evidence that its fundamental religious exercise has been subgtantddned

under any of the four definitions of “substantial burden” provided under RERRequiring

30 As discussed in detail above, the Commonwealth Court held that childcare “is not a
fundamendl religious activity of a church” even if childcare may “aid[] in carrying oat th
Church’s religious mission.Ridley, 920 A.2d at 960. Indeed, the Commonwealth Court
reasoned that while “ministering to the sick can flow from a religious mission . .nat &
fundamental religious activity of a churchid. at 960. There is little question that “providing
foster care to . . . children” likely flows from and aides CSS'’s religiousonissgut it is not as
clear, that foster care is a fundamental religious exercise Ridley Park

31 plaintiffs claim that “all four types of burden” considered “substantiatier § 2403 of RFPA
are implicated in this case. Plaintiffs assert that DHS’s actions “[s]ignificamtigtrain[] or
inhibit[] conduct or expression mandated by [Catholic Social Services’|aatidieliefs” and
“[d]len[y] [CS] a reasonable opportunity to engage in activities which are fundamental to the
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CSS’s compliance with the terms of the Services Contract does not: constrdiibibtGSS

from conduct or expression mandated by its religious betiaftail CSS’s ability to express
adherence to CSS’s religious faitteny CSS a reasonable opportunity to “provide foster care to
children,” or compel CSS to engage in conduct or expression that violates a “speeifficof
CSS's religious faith.

Resolution of the issue of “substantial burden” requires the Court to focus on what
precisely CSS has been asked to do in this case and whether doing it necess#slin a
conflict with CSS’s religious beliefs. CSS has been asked, and indeed CSS agreed when it
entered into the Services Contraotserve all persons who sgegS’sservices consistent with
the allcomers provisions of théair Practice OrdinanceCompliance with the altomers
provisions would, as discussed abaegjuireCSS to provide certification services to
prospective parents regardless of, among other things, religion, race, mattssekual
violence victim statussex, sexual orientation, gender identdyage. CSS contends that
compliance with the altomers provision of the Services Contract necessauitypels ito
engage in “conduct and expressiontrary to Catholic teachirign particular, Catholic
teaching about marriagéls.’ Br. 14, ECF No. 10-2.

CSScontendghatthe provision otertification services for sarsex couplesvould
requireCSS to express its religious approval aefreesex relationships in contravention of
Catholic teaching about marriag&his is not the caselo illustrate this pointif, for example,

CSS were to certify a couple where one spagipeeviously divorcedCSS'’s certificatiorwould

[agency’s] religion.” Pls.” Proposed Findings of Fact and Conclusions of Law { 1EG\&C

46 (alterations in original)see alsd?ls.” Br. 12, ECF No. 10-2 (asserting same burdens using
verbatim language)Elsewhere, Plaintiffs also state that DHS’s actions “curtail . . . Catholic
Social Services’ ‘allity to express adherence’ to its faith, and attempt to ‘[clompel[] conduct or
express which violates a specific tenet of [Catholic Social Services’] redi¢aith.” Pls.’ Br.

14, ECF No. 10-2 (alterations in original).
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not suggest that CSS approvedinforce as a religious mattem short, CSS was hired to
providea scope of servicds the citizens of Philadelphia thatriarrower than CSS contends.

The Services Contract requires CSS to “recruit, screen, train, andeoavidied
resource care honmesonsistent with the atomers provisions of the Fair Practices Ordinance
Decl. of James Amato Ex. A, ECF p. 28 of 52, ECF No. 13-3. The Services Contract does not
require CSS to do anything in connection with prospective foster parents byt merspective
foster parents as meeting state guidelfoe$oster care CSS is imbuing its certifications with
meaning that is not requir@d compelled by the Services Contract. The Services Contract does
not require CSS to expressiigdigiousapproval or disapproval of persons seeking out its
services. The Services Contract does not require CSS to do or say aelghimgonnection
with CSS'’s religious views.

With this understanding in mind, the Court concludes that DHS has not and is not
constraining Plaintiffs’ ability to engage in the provision of foster care tdrehi by imposing
on CSSa contractual condition that would require CSS to violate its religious belietstarl
CSS'’s ability to express its religious beliels. essence, if CSS provides its services consistent
with the minimal requirements of the-albbmers provisions of the Fair Practices Ordinance, then
CSS may continue to provide foster care to children. This does not constitute a slibstant
burden on CSS’s religious exercise of providing foster care to children. Asitaliidual
Plaintiffs, as discussed in detail below and in connection with the irreparabighang, the
individuals are not constrained by Defendants’ actions in connection with CSS irogtesimng
of children because the individual Plaintiffs are, as they always have bedaddatbe foster

parents with any of the thirty foster care agencies with whom DHS haaceat
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4, Free Speech Claims

Plaintiffs allege two claims under the Free Speech Clause of the First ArmetndHinst,
Plaintiffs allege thathe services CSS provides under the Services Contract relating to
certification of prospective foster parents are services for which Q8% j&id, therefore, by
requiring CSS to provide certifications DHS is compelling CSS to engage in uopajkech.
SecondPlaintiffs contend that DHS and Philadelphia retaliated against CSS for CSS’s
commentgpublished in the March 1Bhiladelphia Inquirerarticle in violation of the Free
Speech ClauseThe Court rejects both claimgirst, in hiring CSS to perfa services under the
Services Contract, DHS and Philadelphia did not seek to create a forum for etk sor
did theyseekto promote speech at alRather DHS contracted for specific serviceslating to
DHS'’s responsibility of providing foster care services to the citizens aiddighia, including
certification serviceand home visits for prospective foster pareftsis is the case whether
CSSwaspaid in a lump sum or per diem as CSS conteS@sondthere is insufficient evidence
to concludehat DHS retaliatedgainst CSS for CSS'’s religious views as opposed to CSS’s
confirmationthat its policiegdirectly contradicthe Services Contract.

I. Compelled Speech

In resolving Plaintiffs’ claim that DHS arféhiladelphia are impermissibtpnditioning

CSS’scontract on unconstitutioriglcompelled speeclihe Court begins bigentifyingthe

purpose of the contrabecause the purpose of the contrathésspringboard faanalysis®

%2 The Court disagrees that DHBd Philadelphia are conditioning the grant of a contract to CSS
on CSS’s agreement to “adopt [a] particular belief.” Pls.” Proposed Findingstcdrich
Conclusions of Law 67, ECF No. 46. DHS and Philadelphia ask only what they askaitl

any contrating party, that CSS enter into the contract consistent with the duty of goodnf@ith a
fair dealing. DHS and Philadelphia have asked CSS to confirm that, to the extenob@8S w
enter into an agreement that CSS could perform in accordance with thetefdrapractices
provisions.
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The U.S. Supreme Court’s decisiorLiegal Service€orp.v. Velazqueadvised courts
to look to the purpose of a government program when analyzing whether a governmerdrconditi
to participation in thgrogram is constitutional under the First Amendment. 531 U.S. 533
(2001). In Legal Sevices Corp.a goup of lawyers employed by the New York City Legal
Services Corp., soughtdeclaration tha€Congress’s imposition of a funding condition on legal
servicesunder thd_egal Services Corporation Act was amconstitutional restriction aheir
freedom of spech. Id. at 536. Congress’s funding condition prohibited legal services
corporations’ use of federal funtts“amend or otherwise challenge existing welfare laig.”
In ruling that the funding condition of theegal Services Corporatiokct was unconstitutional,
the Supreme Court focused on the purpose dbthe The law was “designed to facilitate
private speech, not promote a governmental messadjeat 542. Indeed, advice from legal
services corporation attorneys to their clietite Supreme Court concluded, “cannot be
classified as governmental speech even under a generous understanding of thé ddnegpt.
543.

As thelLegal Services Corporation Act’'s purpose was to facilitate private spmetias
the speech in which lagjservices corporation attorneys were engaged was not governmental
speech, the Supreme Court held that the law’s funding condition was unconstitutional. In so
holding, the Supreme Court, however, also acknowledged that “[w]hen the government disburses

public funds to private entities to convey a governmental mesisagay take legitimate and

appropriate steps to ensure that its message is neither garbled nor distdneedranteé Legal

Servs. Corp.531 U.S. 533, 541-42 (2001) (quotiRgsenbergev. Rector and Visitors of Univ.

of Va.,515 U.S. 819, 833 (1995(@¢mphasis added)
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In this case, DHS’s purpose in entering into the Services Contract with CSS atitit
foster care agencies is for CSS and the other twangy/foster care agencigs provide foster
care services. The S@res Contract is not intended here, in contrast ta.¢gal Services
Corporation Act irLegal Servs. Corpto create a forum for private speemtto facilitate private
speech. CSS and its sister agencies Weeel to perform governmental functions for DHS and
Philadelphia.That CSS’s servicasnder the Services Contrgurallel many of DHS'®wn,
provides suppoffior the conclusion that CSS is performing governmental work, including the
disseminatiorof governmental messages. For example, 8$&quired under the Services
Contract to recruit prospective foster parents, and, in fact, CSS has recrogeeédtive foster
parents in much the same way that DHS has recruited prospective foster pacenpareJun.
18, 2018Hr’'g Tr. 65:1419 (testifying that she saw television commercials soliciting prospective
foster parent3)and Foster Care & Adoption Services, https://cssphiladelphia.org/adqdsin/
visited Jul. 1, 2018) (advertising CSS’s foster care and adoption services to mentbers of
public through a websiteyith Jun. 18, 2018 Hr'g Tr. 101:19-101:2 (Ali) (describing phone
bank recruiting event) and Jun. 19, 2018 Hr'g Tr. 161:23-162:1 (Figueroa) (describing
recruitment as a general fostare responsibility) That CSS’s work under the Services
Contract was governmental in nature, is further supported by the fact thatvite S€ontract
stipulated thatritten materialpublished by CS&elating toservicegendered under the
Services Contract were tdentify DHS as a funding source. CSS’s work under the Services
Contractis, thus, an extension of DHS’s own work and CSS'’s spdedhe extent any is
required under the Services Contract, constitutes governmengghspelerLegal Servs. Corp.

As CSS’s speech, to the extent any is required under the Services Contract, esnstitut

governmental speech, DHSpermitted tdtake legitimate and appropriate steps to ensure that
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its message,” that foster care serviceBhiladelphia are provided to all Philadelphians
consistent with the altomers povision of the Fair Practices Ordinance, was afidegher
garbled nor distorted by’ CS3.egal Servs. Corp531 U.S. 541-42.

Plaintiffs rely onCradle d Liberty Council, Inc. v. City of Philadelphia support of
their argument that Defendants have impermissibly conditioned CSS’s public contract on
compelled speech. 851 F. Supp. 2d 936, 948 (E.D. Pa. 2BEtiffs’ reliance orCradle of
Liberty, however, $ misplaced for at least tweasons. FirsCradle ofLiberty is not binding on
this Court. Second;radle of Libertyis otherwisenot persuasive because the facts at issue in
that case are not analogous to the facts at issue Geadle of Libertyconcerned a Boy Scout
troop that was using a city-subsidized building to carry out youth activitieshid refusing
membership to prospective gBgy Scouts. The City attempted to change the Boy Scout troop’s
generalpolicy on membership for prospectigay Scouts bgonditioningthe leasef the
building on a policy changeélltimately, the district courtoncluded that the City could not use
the lease to change the tenant Boy Scout traggneral policies when the policies were not
related to the use of the building.

The critical difference betwedfradle of Libertyand this case is that @radle of
Liberty, the City attempted to use a lease agreement to change a tpoaoy thatwas
unrelated to the leas&ee idat 943 (emphasis added) (providing that the City had informed the
tenant that “it had to completely abandon its practice of denying membership tceltoales

even in contexts unrelated to the subsidized building”) hithdase, by contrast, Defendants

insistence that CSS serve-atimers consistent with the Services Contract is central to the
purpose of the Services Contract. Defendants have not conditioned CSS’s Services @ontra

CSS changing its activities, vieygpinions outside the context of the Services Contract. CSS
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may continue to refuse its private services to same sex couples outside thesadrthee
Service Contracand outside o€SS'’s role as a DHS foster care agency
. Retaliation

CSS concedes that “[a]s a contractor, Catholic Social Services is treated as &kin to
government employee’ addressing matters of ‘public concern.” PIs.” Br. 26 N©6CE3-2. For
a public employee, to prevail on a retaliation claim, the employeeshosgt that “(1) his speech
is protected by the First Amendment and (2) the speech was a substantial atimgofiactor in
the alleged retaliatory action, which, if both are proved, shifts the burden to the entploy
prove that (3) the same action would have been taken even if the speech had not occurred.”
Munroe v. Central Bucks Sdhist., 805 F.3d 454, 466 (3d Cir. 2015). The Third Circuit has
noted thathe “second and third stages of this analysis present questions for the fact finder and
are not subject to reviewBaldassare VNew Jersey250 F.3d 188, 194-95 (3d Cir. 2001)
(citations omitted).

Plaintiffs’ retaliation claim fails on elements two and three. There is no eedeatit
was CSS'’s viewpoint, as opposedaBS’sverbal andwritten confirmationthat its policies
directly conflicted with th&ervicesContract, that motivated DHS to close CSS’s intake of new
referrals Even if CSS’sangagement iprotected activity, namel@SS’scommentingo the
Philadelphia InquireraboutCSS’s policies inconnection witha public services contract, was a
substantial or motivating factor for DHS’s alleged retaligtibe Court concludes that DHS
would likely prevail in establishing that it would hatad&en the same action had Ci&& spoken
with thePhiladelphia Inquirerabout its policies

For purposes of this analysis, the Court assume£®@tsstatements to the

Philadelphia Inquirerand the publication of those statemeaasstitute constitutionalty
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protected activity Assuming tha€CSShasengaged in constitutionallyrotected activity, the
nextanalytical steps determiningwhether CSS’s protected activity was &stantial or

motivating factor in the alleged retaliatory actioWhile CSS would have the Court conclude
that theevidence in the record showsat DHS closed CSS’s intake of new referrals because of

CSS'’s viewpoings communicated to thi#hiladelphia Inquirer in fact, the evidence shows that

DHS closed CSS'’s intake of new referrals because CSS confihaieits poiciesviolate CSS’s
contractual obligations under the Services Contract. On this issue, the EleveunitsCir
decision inKeeton v. AndersoWileyis instructive. 664 F.3d 865 (11th Cir. 2011).

In Keeton the Eleventh Circuit confronted a situation in which the plaintiff, a graduate
student in the Counselor Education Program at Augusta State University, suedversity for
First Amendment violations after the faculty asked the plaintiff to dete@ remediation plan
before sheould participate in the iversity’s clinical practicum664 F.3d at 867The faculty
required the plaintiff to complete the remediation plan as a condition to her actwelgeling
students as part ofddinical practicum because the faculty leartieat the plaintiff intended to
“convert students from being homosexual to heterosexual” once the plaintiff oldacess to
theclinic. Id. at 868—69.University officials concluded that the plaintiff's intended actions
would violate various provisions of the American Counseling Association’s Code of,Ethics
mandatory code of ethics for all universities providing counseling progrimnat 869.
Ultimately, the plaintiff confirmed that she would not participate in any “remediptaonthat |
alrealy know | won'’t be able to successfully complet&d” at 871. The University then
withdrew the plaintiff from the counseling practicum and the plaintiff filed ddit.

In concluding that the plaintiff's free speech rights had not been violated, thentte

Circuit focused on the evidence of why the University asked the plaintiff to engage
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remediation plan and withe University ultimately withdrewheplaintiff from the counseling
practicum.Id. The Eleventh Circuit explained thiie plaintiff “confuse[d] her viewpoinbased
objectiorsto ASU’s officials’ actions with viewpoint discrimination.Id. at 875. In other
words, the mere fact that the plaff disagreed with the legitimate reasons for the University’'s
actionsdid not transform the Universitylegitimate actions into illegitimate retaliatory actions
Indeed,

the evidence shows that, in requiring Keeton to learn about and
interact with the GLBTQ population, to read articles in counseling
or psychological journals about counseling the GLBTQ population,
and to become familiar with the ALGBTIC Competencies for
Counseling Gays and Transgender clients, ASU’s officials sought
to teach her how to effectively counsel GLBTQ clients in
accordance with the ACA Code of Ethics.

Keeton 664 F.3cht874 The Eleventh Circuit reiterated elsewhere that:

the record shows that AS$)'officials imposed the remediation
plan, not because she expressed her personal religious views
regarding homosexuality, but because she was unwillicgritgly

with the ACA Code of Ethics. That this unwillingness to abide by
ASU’s currculum and her chosen professiréthical standards
initially became apparent through her writings and class
discussions does not cloak it in First Amendment protection.

Id. at 878(emphasis added)Accordingly, the decision iKeetondemonstrates that a plaintiff
lodging a First Amendment retaliation claim must establish a causal link betweendled alle
retaliation and that plaintiff's alleged protected activi8ee also Briscoe v. City Bhiladelphiag

1996 WL 684316 (E.D. Pa. Nov. 27, 1996) (concluding that a contractor who was not offered a
new contract was not retaliated agasstesult othe contractor’s testimony in court against a

city program becausedltontractor failed to prove that decision not to offer her a new contract

was causally linked to her protected activity).
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Here, the evidence shows that DHS'’s closure of CSS’s intake of new refesatet
based on CSS’s viewpoint as expressed ifPthidelphia Inquirerarticle, but instead, based on
CSS’s admission that it would not comply with the all-comers provisions of the &ervic
Contract. CSS misperceives the closure of its intake as having to do with pewiein the
same way the plafiff in Keetonmisperceived “her viewpoint-based objections to [the
university’'s] officials’ actions with viewpoint discrimination.” 664 F.3d at 875.héligh CSS
expressed its position on sasex relationships, it was not that expression that mothRis's
actions Instead, it was CSS'’s indication that it maintains a policy in direct conflict with its
obligations under the Services ContraSee, e.g.Jun. 19, 2018 Hr’g Tr. 120:7-11 (Amato)
(emphasis added) (quoting from Defendants’ letter indicating that Deferdtafrist plan to
agree to any further referrals to CSS . . . absent assurances that CSS esl poepdinere to

contractual obligations.”).

Testimony established DHS’s reason for closing intake. Commissioner dagestified
that she “decided that it was in the best interest [of children] to close intakef féigieroa]
could look more deeply into” CSS’s and Bethany Christian Services’s policies. Jun. 19, 2018
Hr'g Tr. 166:6—-21 (Figueroa); Figueroa Decl. § 32, ECF No.;2Z&6 alsaJun. 18, 2018ir'g
Tr. 96:2—3(Ali) (testifying that, to Ali's knowledge, Commissioner Figueroa hersedfddal to
close CSS'’s intake of new referrals). CSS witness James Amato furtlietésat he
understood that DHS’s position was that CSS was “not complying with the public
accommodation requirements” under the Services Contract. Jun. 1H218. 60:11-13
(Amato);see alsq@un. 19, 2018ir'g Tr. 56:9-13 (Amato) (testifying that he understood DHS'’s

concerns were about CSS “not completing home studies for same-sex individuals aes’toupl

56



CSS is not reasonably likely to show that DHS retaliated against CSS fdigitsuseviews and
comments relating to those ws.

Even ifCSS could establish that Bmgagement in protected atty was a substantial or
motivating factor for DHS’s decision to close intake and not offer CSS a newesecatract,
DHS would likely meet its burden under the éhprong of the retaliation claim that it would
have taken such action in the absenc€®§’s protected activityln addition to testimony that
DHS would not permit any agency to refuse service to qualified Philadelphiangguidig¢he
all-comers provisions of the Fair Practices Ordinapeehaps thstrongesevidence that DHS
would have taken the same course of action even in the absence of CSS’s purportied protec
activity is the fact that DHSndeed, took the same course of action in connection with Bethany
Christian Services-who also made comments to fRkiladelphia Inquirerthat has similar
policies in contravention of its services contrd@tlS also called all other faitbased agencies
and a non faith-based agency to examine their policies on saxresuples.

D. Irreparable Harm

Plaintiffs have identified five purported @parable harms that wiksultabsent
injunctive relief: (1) violations of Plaintiffs’ religious rights will result in irregble harm as a
matter of law, (2) violations of Plaintiffs’ free speech right will result in irrepke harm as a
matter of law(3) without a new government services contract CSS will be forced to lataéfff
and possibly shut dowits operations entire]y4) with the closure of CSS, the individual
Plaintiffs and other CS8ertified foster parents will not be able to use tls&itls to foster
children, and (5) the closure of CSS will result in a rise in the number of childrengregate

careor DHS’s overnight foster care roorithe Court disagrees because these alleged harms are
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eithe not present on these facts or atleawise not irreparablér purposes of preliminary
injunction analysis.

The first two harms to which Plaintiffs point are harms that would occur onlyirftifis
First Amendment rights have been violated. As the Court explained at length abmigfsPla
are unlikely to prevail on the merits of their First Amendment claims. Accordwile a loss
of First Amendment freedom may be considered irrepatathiese alleged harms are not
present on the facts before the Court.

Plaintiffs’ third alleged irreparable harm is the possibility that CSS, without a new

government services contract, may lay off staff or shut down its operatioesotnibook law
that the “irreparable harm requirement is met if a plaintiff demonstrates a sighifisk that he
or she will experience harm that cannot adequately be compensated after therfanetary
damages . . . this is not an easy burdekdams v. Freedom Forge Cor204 F.3d 475, 484-85
(3d Cir. 2000) (inteal citations omitted)see alsd_ehigh ValleyCmty.Mental HealthCtrs,,
Inc. v. Pa. Dep’t of Human Sery2015 WL 6447171 at * 3 (E.D. Pa. Oct. 26, 2015) (concluding
that “going out of business” and “thousands of clients . . . left without proper mental fzalth c
did not meet the standhfor irreparable harm)That this burden is particularly exacting was
made clear in the Third Circuit’s decisionlivstant Air Freight Co. v. C.F. Air Freight, In&382
F.2d 797, 801 (3d Cir. 1989).

In Air Freight, the Third Circuit reversed a district court injunction prohibiting the

respondent from terminating a pivotal contract with petitiomérat 798. The contract

%3 See McTernan v. City of Yoik77 F.3d 521, 528 (3d Cir. 2009) (noting that the district court
“acknowledged that loss of First Amendment freedom for any period of time cam$idered
irreparable harm,” but holding no First Amendment violation occurred where pakstear
religiously motivated protesters who blocked access to a public performageeast other
facilities).
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accounted for eighty percent of petitioner’s business and, thus, the termination of taetcont
would have caused the petitioner to “lose the main portion of its business, many if nasall of
employees, and its goodwill and reputatiofd’ at 799. Termination of the contract, the
petitioner claimed would “undoubtedly . . . force[] [the petitioner’s] shutdown or gignify
curtail its operation.”ld. In reversing the district court’s injunction order, the Third Circuit
reviewed the petitioner’s allegations of irreparable harm including tleataitthat it would lay
off its employees, and close its operatiotd. at 802. The Third Circuit, however, was
unconvinced that such harms could not be compensated by money damages since possible
damages could be calculated with relative precisidn.

As to CSS’s claim iwill be forced to lay off staff and close its operation unless the Court
issues an injunction, the Court finds these haaraseconomic harnthat areinsufficient to meet
the irreparable harm standard for a preliminary injunction. Evidence shows3fasC
compensated by DHS under the Services Contract and that CSS is paid on a per dieBeleasis.
Decl. of James Amato EA, ECF p. 1%f 52, ECF No. 13-3; Jun. 21, 2018 Hr'g Tr. 11:4-7
(Figueroa) (testifying that many contractors are paid on a per dies);khs1. 21, 2018 Hr'g Tr.
139:20-24 (same) (Figueroajun. 19, 2018 Hr'g Tr. 41:54{@mato) (testifying that CSS
“subsidized [foster care] services to the tune of $3IBamf). Given the Parties’ familiaritgf
their financial relationshiphe Court concludes that CSS’s possible harm in the form of lost
revenue under the Services Contract can be quantified and may be fully compémeafte
money damages.

Plaintiffs have also not established the imminence of their financial collapse in the
absence of injunctive relief because CSS has testified that it also has fostentaets with

Montgomery County, PA and Bucks County, PA. Jun. 19, 2018 Hr'g Tr. 89/8wan).
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There are also interim financial arrangements that are available tof$SCommissioner
Figueroa explained that in the past, when foster care agencies have shut dowm, f2étShas
providedtemporaryfunding to those foster care agencies tauensmooth transitions of their
staff, foster parents, and the children. Jun. 21, 2018 Hr'g Tr. 10:23-11:9 (Figueroa).
Accordingly, the economic harms to which Plaintiffs point in support of injunctivd ezke
insufficient to meet the exacting standlaf irreparable harm.

Plaintiffs’ fourth alleged irreparable harm is the purported inability &-CStified
foster parents to continue providing foster care services if CSS closed itsonzeaad the
foster parents were forced to transfer to pdgencies To prove this point, Plaintiffs called
each of the four individual plaintiffs in this case to testify to the harms that thdg exuect to
suffer if CSS closed its operations. Ms. Simms-Busstified that if CSS closed its foster
program that she, as of the time of the hearing, had “no idea” how she or her fodtenchil
would be impacted. Jun. 18, 2018 Hr'g Tr. 52A8{SimmsBusch). Ms. Simms-Busch also
was unsure whether she could or could not transfer to another foster care agency. Jun. 18, 2018
Hr'g Tr. 53:27 (SimmsBusch). Ms. Padlkewisewas unsure what impact CSS'’s closure
would have on her ability to provide foster care and was unsure whether she could or could not
transfer to another foster care agency. Jun. 18, 2018 Hr'g Tr. 63:11-25 (Paul). Ms. Fulton was
similarly unsure what impact CSS’s closure would have on her provision of fostethmargh
she would be emotionally devastated. Jun. 18, 2018 Hr'g Tr. 68:20-23 (Futtact).of the
individual plaintiffs expressed that CSS’s closure would be emotionally burdensome

While transferring to another agency mayddé@cult, uncertain, and emotionally

challengingtransfering to other agenciés neither impossible nor unlgty to be successful.
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Decl. Kimberly Ali i 27-29, ECF No. 20-1 (explaining the process by which resource parents
transfer from one agency to anothéed. Kimberly Ali §f 34-36, ECF No. 20-1 (describing
how Lutheran Children and Family Service osan Pennsylvania’s voluntagjosure was
handled and explainingpatthere were no significant issues in transferring families to other
agencies) The Third Circuit, although acknowledging how individuals can suffer mental
anguish in connection with litigatiohasheld thatemotional difficultyalone cannqjustify the
imposition of an injunction.

In Adams the Third Circuit concluded that even where the denial of injunctive relief
would force patients to switch doctors and medical providers and that such a switching o
doctors would prove “emotionally draining” and could present some medical risk, suth har
were not the type of irreparable harm “contemplated by the preliminary igarstandard.”
204 F.3d at 489. The Third Circuit continued stating that “injunctiohsot be issued merely
to allay the fears and apprehensions or to soothe the asxaétine parties.’ld. at 490. In this
case, in the event CSS closes its operations, the individual plaintiffs and othEarhoGSS
certified resource parents may transfer to other ageaotksontinue using their skills to provide
foster care to dldren, eventhough such transfersay be challenging

Finally, Plaintiffsargue that in the event CSS closes its operations, the number of
children in congregate careilng situations will increaserahe number of children in DHS’s
overnight bstercare room will increase. As provided aboweconnection with the factual
background of this case, DHS has shalat the closure of CSS’s intake of new referrals has
had little or no effect on the operation of Philadelphia’s foster care system.Cbi8issioner
Figueroa testified that CSS'’s intake closure “has not resulted in a risgdren placed in

congregate care.Jun. 21, 2018 Hr'g Tr. 86:4-87:9 (Figueroa). Further Commissioner Figueroa
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testified that CSS’s intake closure “has not resultedrse in children staying in DHS’s
childcare room.” Jun. 21, 2018 Hr'g Tr. 86:4-87:9 (Figueroa). Figueroa’s testimorbases
on her review of “weekly data” that Figueroa receives from DHS’s “performanteahnology
team that. .. have. .. detailed data.” Jun. 21, 2018 Hr'g Tr. 86:16-87:11 (Figueroa). To the
extent CSS closes its operations, it would not be the first foster agency to ddgadelphia.
Decl. Kimberly Ali 11 3436, ECF No. 20-1 (explaining that Lutheran Children and Family
Service of Eastern Pennsylvania closed its operations in March 2016 and its over 100 foster
children were transferred to other foster agencies @tareemonth period). Plaintiffs have not
established with sufficient evidence that irreparable harimeiidrm of increased use of
congregate care or the DHS overnight foster care room will result absentrastion).

E. Balancing Of The Harms And The Public Interest

As the Courhas concludethatPlaintiffs are not likely to succeed on the merits of their
claims and have presentedufficient evidence of irreparable harm, the Court need not spend
undue time analyzing the remaining two factors of the preliminary injunctiodat—
balancing of the equities, and the public inter&saeReilly, 858 F.3d at 180 (providing that the
first two factors of the preliminary injunction standard are gateway factors

In connection with the balancing of harms prong of the analysigndants calleBrank
Cervoneas an expert to testify to the harms that might occur if the Court granted ingunctiv

f_34

relief.”™ The Parties disagree on whether Cervotestimonyshould be considered for a variety

of reasons. The Court, however, need not, and has not relied on Cetestigisny in deciding

34 Cervone serves as the executive director of the Center for Child Advocates. Jun. 21, 2018
Hr'g Tr. 153:5-9 (Cervone). Cervone has had, and continues to have, a long and distinguished
career in advocating for children. The Court thanks Mr. Cervone for hisatiedito a life of

public service.
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the Injunction Motion, and therefore, the Court will not address the Parties’ artpuomethe
propriety ofCervone’sestimony.

Here, @en in the absence of Cervon&stimony, the balance of the equities tilts in favor
of Defendants. If the Court were to grant Plaintiffs’ Injunction Motion, the Geould, in
essence, cast aside DHS’s and Philadelphia’s reasonable objectives in geekinfgrcement
of the Servies Contract and the Fair Practices Ordinance incorporated into the Services
Contract. As discussed in connection with Plaintiffs’ claim under the Freeig&x€Hause,
Defendants’ interests in this case are manifold, but at a minimum, includasdxtant
governmental objectives.

First, DHS and Philadelphia have a legitimate interest in ensuring that whescoanstr
agree to terms in a government contract, the contractors adhere to those tsromsl, BHS and
Philadelphia have a legitimatei@nest in ensuring that when its contractors voluntarily agree to
be bound by local laws, the local laws are enforced. Third, DHS and Philadelphia have a
legitimate interest in ensuring that when they employ contractors to providengmreal
services, the services are accessible to all Philadelphians who are qualifrexidervices.

Fourth, in the context of foster care and adoption, DHS and Philadelphia have a legitimat
interest in ensuring that the pool of foster parents and resource caregasedivierse and broad
as the children in need of foster parents and resource caregivers. Fifth, DHS ahelgPida

have a legitimate interest in ensuring that individuals who pay taxes to fund gomernme
contractors are not denied access to those sstviSixth, DHS and Philadelphia have an interest

in avoiding likely Equal Protection Clause and Establishment Clause d¢laisould result if
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it allowed its government contractors to avoid compliance with the all-comers, cramdigtion
provisions ofthe Fair Practices Ordinance by discriminating against-s@xenarried couples.
Granting an injunction in the face thfe foregoindegitimate interests/ould bein direct
conflict with the balance of harms and the public interest. Accordingly, the @matudes that
the balance of harms and the public interest militate in favor of denyingjtimetion Motion.
V. CONCLUSION
For the reaons set forth above, and having considered all four factors implicated by the
preliminary injunction standaré|aintiffs’ AmendedMotion for Temporary Restraining Order

and Preliminary Injunction (EF Na 13) isDENIED. An appropriate Order follows.

% Preventing discrimination in the provision of public services is undeniably a latgtim
interest. As the Supreme CourtHeart of Atlanta Motel, Inc. v. United Staf@®claimed:

Discrimination is not simply dolts and cents, hamburgers and movies; it

is the humiliation, frustration, and embarrassment that a person must
surely feel when he is told that he is unacceptable as a member of the
public because of his race or coldt.is equally the inability to explaito

a child that regardless of education, civility, courtesy, and morality he will
be denied the right to enjoy equal treatment, even though he be a citizen of
the United States and may well be called upon to lay down his life to
assure this Nation conties.

379 U.S. 241, 292 (1964).
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