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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MICHAEL FELICIANO, :
Petitioner, : CIVIL ACTION
V. : No. 18-2139
KEVIN RANSOM, et al., :
Respondents.

ORDER

This 5th day of November, 2018, pursuem28 U.S.C. 8§ 636(b)(1)(C), upon careful
review of the Report and Recommendation (“R§ issued by the Honorable Timothy R. Rice
(ECF No. 8) and upon consideration of Petitioliéchael Feliciano’s Reply (ECF No. 10) and
Objections to the R & R (ECF No. 11), it is herébRDERED that the R & R is adopted.
Petitioner’s Petition for a Writ of Habe&orpus pursuant to 28 U.S.C. 8§ 225DISMISSED
with prejudice and without issuanoéa certificate of appealability for the reasons that follow.

Petitioner seeks relief frofms conviction on two groundssirst, he argues that trial
counsel was ineffective for failing to call eyevasss Lawrence Cooper during trial. Second, he
asserts that the trial court provided an incomplete or inaccurateginyction on reasonable
doubt in violation of the Due Process Clause efffburteenth Amendmenin the R & R, Judge
Rice carefully reviewed both grounds and fourdat treither supports Bgoner’s request for
relief. Petitioner subsequently filed a Replitte Commonwealth’s angwto his petition as
well as Objections to the R & R. He expandechis second ground forlief, arguing that the
trial court’s jury instructions on accomplice listy and consciousness of guilt, in combination
with the reasonable douipistruction, violated the Due &gess Clause of the Fourteenth

Amendment. Technically, these supplementgliarents need not be considered, as they are
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submitted in violation of this Court’s Praeral Order (ECF No. 4). | have nonetheless
considered them, find the supplemental argumempersuasive, and agree with Judge Rice that
both of Petitioner’s grounds for relief are meritless.

Judge Rice thoroughly considered and propesjigcted Petitioner'srst ground for relief
regarding trial counsel’s failutte call eyewitness Lawrence Coopéie applied the appropriate
level of deference to the stateurt’s finding on counsel’s effégeness and coredly found that
the state court’s determination was not objecyivgireasonable. R & R at 5-7. The state court
rejected Petitioner’s claim afieffective assistance of counsel because it found Cooper’s
testimony questionable and because Petitionenbtadstablished that Cooper was available and
willing to testify at the 2011 trla Because Petitioner offered no clear and convincing evidence
to rebut the state cdis determination, Judge Rice foutitht determination reasonabliel. No
new evidence to rebut the state court’s findingeapp in Petitioner's Reply or his Objections to
the R & R, and therefore Petitioner’s first basis for relief is meritless.

Judge Rice also correctly found that Petitios@ontentions relating fary instructions
provide no grounds for relief. As explained ie R & R, Petitioner's argument on this point is
procedurally defaulted because he did noerdiduring his Post-Conviction Relief Act appeal
and has provided no basis for excusing this defdil& R at 7-8, 10. In his Objections to the R
& R, Petitioner contends that his procedural default should be excused because Lawrence
Cooper’s statement constitutesdmnce of actual innocen. Pet'r's Obj. at 2—3. This argument
is unpersuasive. Even if not procedurally bdrithe substance of Petitioner’s claim regarding
jury instructions lacks merit. With respeotthe reasonable doudihd attempted murder

instructions, Judge Rice found no error afeaiewing the state court’s record. Upon



independent review of the recotdgree: the jury instructions the trial court provided correctly
stated the law.

| reach the same conclusion with respect to the accomplice liability and consciousness of
guilt instructions. Petitioner &ims the trial court misstated the law on accomplice liability by
suggesting that the jury did no¢ed to find specific intent twonvict him of attempted murder
on an accomplice liability theory. Pet’r's Replyldt. He points to an instruction in which the
trial court stated, “[i]t is enough that therpen who is the accomplice of his own volition
decides to act, to help ahetr person commit a crimeld. (quoting N.T. 8/10/11 at 237-38).
While this alone may have been an incomptitscription of accomplicedbility, the trial court
explained that “in order torfid someone guilty of—on the basisaafcomplice liability, you have
to—you must find that the Defendant in this chad the intent to promote or facilitate
commission of a specific crimeN.T. 8/10/11 at 239. The trial court further elaborated: “And |
want to be clear on this. Not gninust you find either they actedassist in the crime, or that
the Defendant solicited, requested, encouragechmmanded the other person to participate or
commit the crime, you must find the Defendant trespecific intent that those crimes be
committed.” Id. at 240. The latter statements expandetheririal court’s initial description of
accomplice liability, which was not, as Petitioneggests, an inaccurate instruction that should
have been expressly withdrawn. Taken togetieraccomplice liabilitynstructions correctly
stated the law.

There was evidence that Petitioner fled friooth the scene of thraid-October incident
and the October 30 incident. The trial court accordingly provided a consciousness of guilt
instruction: “when a crime has been committed a person thinks he is—or may be accused of

committing it, and he flees or conceals himself, such flight or concealment is circumstantial



evidence tending to prove the Defendant is—hasnsciousness of guilt.” N.T. 8/10/11 at 225.
The trial court further noted &h “[s]uch flight or concealnme does not necessarily show
consciousness of guilt in every case . . . Yoy mat find the Defendant guilty solely based on
evidence of flight alone.’ld. at 225-26. The trial court’s institimns correctly stated the law.
See Commonwealth. v. Thoeun Tha, 64 A.3d 704, 714 (Pa. 2013) (quoti@gmmonwealth. v.
Harvey, 526 A.2d 330, 334 (Pa. 1987)). Given that both the consciousness of guilt and
accomplice liability instructions crectly stated the law, theydinot—alone or in combination
with the reasonable douintstruction—create “agasonable likelihood” thdhe jury applied the
instructions in such a way &srelieve the government of itsirden of proving each element
beyond a reasonable doul&ee Bennett v. Superintendent Graterford SCI, 886 F.3d 268, 285
(3d Cir. 2018).

For these reasons, | overrule the objectiogject Petitioner’s supplemental arguments,

adopt Judge Rice’s R & R, and deny the Petition.

/sl Gerald Austin McHugh
UnitedState<District Judge




