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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

AETNAINC., ET AL : CIVIL ACTION
Plaintiffs, :
V.
MEDNAX, INC. et al : NO. 18cv-0221+WB
Defendants.

MEMORANDUM CONCERNING DOC. NO. 113

Theplaintiffs (collectively, “Aetnd) have filed a motiorseekingto compelthe
defendants (collectively, “Mednax”) to ruaxpandedearch terms against additional
custodians. Doc. No. 113 (“PIl. Mot.”). Mednax hggosed the motion. Doc. No. 126
(“Def. Opp.”). Aetna has replied. Doc. No. 132 (“Rlep.”).l have considered the parties’
contentionsagainst the factorsutlined in FedR. Civ. P. 26(b)(1)

Mednax resistgetna’sexpanded search termsd proposed additional
custodiansas overly burdensome amldsproportionate to the needs of the cdsill
permitmuch oftheadditional discoveryequested by Aetna, given that tissues at
stakein the case are importanhe amount in controversy significant, the parties’
resourcesreample Mednax has superiagelative access to the information sougird
the discovery requesteemreasonably calculated tead to relevant evidencEed. R.
Civ. P. 26(b)(2).

l. Discussion.
1. Aetna’s expanded searcherms.
Aetna wants Mednax to run expanded sedesims Doc. No. 113 a¥. Mednax

resists this, contending that the search stringslvbe overly burdensome. | do not
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find the additional searctermsoverly burdensomebased on the factors mentioned in
Fed. R. Civ. P. 26(b)(1Trhe number of additional “hits” that the partieségictwill be
generated by the expanded search terms does nke gte as overly burdensome, given
the magnitude of the case. | will order that Hxpandedearch terms requested by
Aetna be run against existing custodians and thitadhal custodians | wilhow
designate.

2. Mednax’s Chief Compliance Officer.

Mednax’s Chief Compliance Officer also serves agihi@&x’s Chief Legal Officer.
This means that its Chief Legal Officer also serae®xplicitbusiness functiorPl. Rep.
at 57. Mixing these two functions was Mednax’s choioarake, but the choice leadse
to the conclusion that discovery will have to prededocument by document, rather
than be avoided categorically, as in my previoud&r Doc. No. 171.

Theattorneyclient privilege protect§ (1) a communication (2) made between
privileged persons (3) in confidence (4) for thapose of obtaining or providing legal
assistance for the cliefftin re Chevron Corp.650 F.3d 276, 289 (3d Cir. 2011)
(quotingin re Teleglobe Commc'ns Corg93 F.3d 345, 359 (3d Ci2007). The party
asserting the privilege bears the burden of denvaristg that it appliesdn re Grand
Jury, 705 F.3d 133, 160 (3d Ciz012) If the communication is primarly aboatvice
on nonlegal mattersthe privilege does not applidenix Pharmaceuticals, Inc. v.
Gilead Sciences, Incl195 F.Supp.3d 639, 84D. Del. 2016)(quotingHercules, Inc. v.
Exxon Corp, 434 F.Supp. 136, 147 (Del. 1977).1f the communication is pmarily
about legal problemghe privilege applied.eonen v. John#danville, 135 F.R.D. 94,

98-99 (D.N.J. 1990) (citationand internal quotationmitted).



Business and legal mattease often difficult to distinguishSedco Int, S.A. v.
Cory,683 F.2d 1201, 1205 (8th Cit982); Just labelling the lawyer’s advice “business”
or “legal’ does not help; that is a conclusion, motalysisUnited States v. Che®9 F.3d
1495, 1502 (9th Cir. 1996Advice does not have to be solely legal in natuwrbea
protectedln re General Motors LLC Ignition Switch Litigatip80 F.Supp.3d 521, 530
(S.D.N.Y.2015) If getting or receiving legal advice “was onetbé significant purposes
of the[communication]the privilegeshould applyeven if there weradditional
purposesand even if the communication was mandated bggowment regulationn
re Kellogg Brown & Root, In¢.756 F.3d 754, 75859 (D.C. Cir.2014)

| will permit Aetna’s requested discovery concergishocuments and
communications involving Mednax’s Chief Compliance O#ic To the extent that
Mednax contends such documents and communicationpravileged, or subject to
work product protection, thapustprepare and submit a privilege log in conformance
with Fed. R. CivP. 26(b)(5) Simply describing the communication as “legal aéVwill
not suffice, in this context; more detail will hat@be employed. Document descriptions
in the log will have to explain why the primary ppase of the communication was the
giving or receiving of legal advice, as opposed to busiroessther nonlegal adviceln
addition to the requirements of Rule 26(b)(5), tbgwill also identify those documents
and communications that have bempied to orshared with third partieandwill
explain why the privilege is not waive&eeW estinghouse Elec. Corp. v. Republic of
Philippines 951 F.2d 1414, 14224 (3d Cir.1991)

3. Developersofthe BabySteps software.

Mednax has not complied with my direction to disgdbheperson or persons
responsible for developinits BabySteps softwar&eeDoc. No. 102, at 3B8; Pl. Mot.
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at 6. Within 10 days of the date tfhieaccompanying OrdeMednax will disclosghe
names of all personresponsible for thdevelopment oits BabySteps software from its
inception to its current editignogether with a summary of the information abantich
each persomas knowledge Mednax will alsadentify all individuals associated with the
development of its electronimedical records systenf that is something differenSee
Pl. Mem. at 3, n.4ProducingRobert C. Bryant and Darren Handtersupply some
information about the software is not compliavith my Order Thisshould have been
obviousatthe time oforal argumentSeeDoc. No. 102, at 35.

A business such as Mednax, which depends upon itscale@cords and billing
software so much that it took the troubled®velop the software itsehould be abléo
track down who was responsible for develapthe software. Mednax mentions that the
software goes back to 2004. Doc. No. 102 at 37tThaot very long ago. Mednamill
comply with my directive, which has now been forizadl as a written ordeMednax
alsowill run theexpandedsearches designatdy Aetna against these identified
individuals.

3. Medical Directors of practice-groups.

Aetna proposes discovery directed to the MedicaéEtiors 0f20 practicegroups,
to be identified by AetnafAetna contendthatthese ar@ersonsvho are likely to have
received relevaninformation aboubilling practices, as well as practiggoup financial
performance. Pl. Rep. at 8.total of 48practicegroupseither were acquired or
departed from Mednax during the last 10 ye&w®ePI|. Mot.at 7. Aetna will choose
Medical Directors of 16 of this set pfacticegroups. Mednax will run theexpanded
searches proposed by Aetna for titeMedical Directorsselectedy Aetna.l find that

suchdiscovery is reasonably designed to lead to relevafiormation and is not
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disproportionate to the needs of the case. SelediioAetna, and production of records
for onethird of the Medical Director$16 of 48) should ensure that significanelevan
issues withbilling practices and financial performance aremegentedadequatelyn the
discovery.The number of “hits” is unlikely tbe overwhelmingand the burden is not
disproportionategiventhe size and needs of the caSeePIl. Mot. at 13.

4. Coding Committeenon-voting attendees.

Aetna wants to have Mednax rits expandedearches againstx nonvoting
attendees of Mednax&ding committeePl. Mot.at 13. Aetna’s request seems to be
motivated, in part, by the dearth of informatiorpglied by Mednax in connection with
the developers of the BabySteps software progiddmlhe requesis proportionate to
the needs of the litigation, and | will order it.

5. Financial oversight custodians.

Aetna asks that its expanded searches be run agaiasacial oversight
custodians. | find this is reasonable, in lightloé factors outlined in Fed. R. Civ. P.
26(b)(1). I will direct that Mednax ruAetna’sexpanded seardermsagainst CFO
Jason Clemens and CAO John Pepiswell a®therfinancial custodians identified by
Mednaxon March 18, 2019SeePIl. Mot. at 12, n12.

. Conclusion.

For the reasons explained, | will enter an ordemgimg some of the relief sought

by Aetnawhile denying the balance.

BY THE COURT:

s/Richad A. Lloret
RICHARD A. LLORET
U.S. MAGISTRATE JUDGE




