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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TARIK HOOKS,
Plaintiff, . CIVIL ACTION NO. 183351
V.
KEVIN V. MINCEY,
Defendant.

MEMORANDUM OPINION

Smith, J. December 4, 2018

The pro se plaintiff brought this action against hfsrmer criminal defense counsel
seemingly becaudbe attorneyailed to file a requested direct appeal and then, after the plaintiff
had to file goro senotice ofappealthe attorneyailed to file an appellate brief as directed by the
Third Circuit Court of Appeals.The court previously dismissed thection witlout prejudice
because the plaintiff failed to provide the necessary documentation to comply withfdhea
pauperisstatute and a prior order of court. The plaintiff recently submitted a letter i \whic
indicated that he misfiled his paperwpdnd heessentially asked the court to allow his action to
continue. He also included aherapplication for leave to proce&tforma pauperi@nd a copy
of his prison account statemefite further included documents indicating that he desiressert
new clains against the Third Circuttased on how the Third Circuit handled certain aspects of his
direct appeal

The court has construgart ofthe plaintiff's letter as a motion to reopen, which the court
will grant largely due to the plaintiff'pro sestatus. The court will also grant his application for
leave to proceedn forma pauperisnow that he has provided the necessampporting

documentation. Although the court will allow the plaintiff leave to procedéorma pauperisthe
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court will disniss the complaint with prejudice under 28 U.S.C. § 1915(e)(2)(B)(ii) because the
plaintiff failed to state a claim in his original complaint or in ¢k@ms he seeks to addhis letter
and attachments thereto.
l. ALLEGATIONS AND PROCEDURAL HISTORY

Thepro seplaintiff, Tarik Hooks (“Hooks”), commenced this action by filing a complaint
that the clerk of court docketed on August 7, 2082eDoc. No. 1. In the complaint, Hooks
appears to be asserting a claim against the defendant, Kevin V. MinceyeE9dincey”), who
previouslyrepresented him in a criminal matter, docketed in this court at No.cCRAS7. See
generallyCompl. at ECF pp. 3—7.

In this criminal matter, thggovernmentcharged Hooks with multiple counts of bank
robbery and attempted bank robber§eelndictment,United States v. Hook&o. 2:13cr-257
(E.D. Pa.), Doc. No. ¥.Hooks pleaded guilty to each charge in the indictment, and the Honorable
Gene E.K. Pratter seenced him to 115 months’ imprisonment on December 16, 2@ER
JudgmentUnited States \WHooks No. 2:13cr-257 (E.D. Pa.), Doc. No. 19. Hooks alleges that
after his sentencing, he asked Minceyil®a notice of appeal on his behalf and Mincey sefli
to do so.SeeCompl. at ECF p. 4SinceMincey did not file a notice of appeal, Hooks filegra
senotice of appealo the Third Circuit a request for removal dflincey as hiscounsel, anc
request for the appointment of new couns&8eeDef.’s Pro Se Notice of Intent to Appeal
SentencingUnited States v. Hookblo. 2:13cr-257(E.D. Pa.), Doc. No. 20; Compl. at ECF p. 4

Soon after the docketing of Hooks’s appeal with the Third Circitgdvernment filed a

motionto enfoce an appellateaiver and fosummary affirmanceSeeDocket,United States v.

1“In disposing of a 12(b)(6) motion, in addition to the complaint, courts masider matters of public record, orders,
exhibits attached to the complaint, and items appearing in the record of thberasss; a courtlso may consider
these items in screening a complaint under the provisions of 28 U.S.C. 8 \M¥sley v. VarancCiv. A. No. 1:12
CV-1131, 2012 WL 2813827, at *1 (M.D. Pa. July 10, 2012) (citations omittadis case, the court has reviewed
the pubic dockets and the complaint in reciting the allegations and proceduray/histor

2



Hooks No. 184833(3d Cir.) Hooksmoved for the appointment of counsel, which the court
granted andhenappointed Mincey to again represent HinSeeApr. 29, 2014 OrderJnited
States v. HooksNo. 134833 (3d Cir.). Shortly thereafter, the Third Circugintered an order
directing Mincey to file a response to the government’s motion to enforce appeaiaer and for
summary affirmanceSeeMay 1, 2014 OrdetJnited States v. Hookslo. 134833 (3d Cir.).

After receiving notice of Mincey’s appointment, Hooks requested that the Third Circuit
appoint substitute counsel because he had a conflict of interest with MBeeytr. Mot., United
States v. Hook$No. 134833(3d Cir.). In response to Mincey’s request, the Third Ciremtered
an ordemwhich (1) deferredHooks’s equest for new counsel, (2) notidéit Mincey failed to file
the required case opening forms and a response tgotregnment’smotion, and (3) direed
Mincey tofile the appropriate paperwork aadesponse to the government’s motion to enforce an
appellate waiver within 30 day§eelune 4, 2014 Ordednited States v. HookBlo. 134833(3d
Cir.); see alsdCompl. at ECF pp.-. Ultimately, Mincey filel the cae opening forms and a
request for transcriptsn July 1, 2014but heneverfiled a response to the government’s motion
to enforce amppellate waiveand for summary affirmance&seeCompl. at ECF p. 5.

Because Mincey failed to file a responge Third Circuit allowed Hooks to file@o se
response to the government’s motidBee idat ECF p. 6see alsdOct 3, 2014 Orderlnited
States v. HooksNo. 134833 (3d Cir.) Hooks filed hispro seresponse to the motion (after
receiving an extemsn of time to file) on October 27, 201&eeDocket,United States v. Hooks
No. 134833 (3d Cir.).The Third Circuit granted the government’s motion to enforce the appellate
waiver on November 5, 2014, and the court denied Heaksition for reconsideration on

November 20, 2014See id. The Third Circuit later denied Hookgetition for a panel rehearing

2 Hooks had apparentlfjled a CJA Form 23 financial affidavit, which the Third Circuit treated asotonfor the
appointment of counselSeeDocket,United States v. Hookblo. 134833(3d Cir.).
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on April 28, 2015. See id. Hooks’s subsequent efforts to challenge his conviction have thus far
been unsuccessfuSeeDocket,United States v. HookBlo. 13¢r-257 (E.D. Pa.).

Due to Mincey’s failures as his counsklpoks filed a complaint regarding Mincey’s
conduct with the Pennsylvania Judicial Conduct Board in June 2015, and the Judicial Conduct
Board forwarded the complaitd theDisciplinary Board of the Supreme Court of Pennsylvania
in July 2015.SeeCompl. at ECF pp.-&/. The Disciplinary Board administered a public reprimand
to Mincey on July 11, 2016See idat ECF pp. 7,812. Although the public reprimand referenced
Mincey’s workwith two clients,including Hooksthe Disciplinary Board indicated that Mincey
violated the Pennsylvania Rules of Professional Conduct in his representation of Hoaks by
filing a response to the government’s motion to enforce the appellate waaed. at ECF p. 10.

Based on the abovallegations, Hooks indicates that he “wish[es] to file a complaint
against Mr. Mincey for his violations of the United States Constitution as weiblasion of the
Rules of Professional Conductld. at ECF p. 7. In the complaint, Hooks does not indicate the
relief that he is seeking in the case (other than a desire to file a com@@aaty.In hisNovember
28thletter, Hooks appears to request that the court reprimand Mincey and that the cetigate/e
what occurred before the Third Circuigeeltr. at ECF pp. 5, 8-9.

Hooks did not pay the filing fee or include an application to progedédrma pauperis
with the complaint; nonetheleds eventually appdidto proceedn forma pauperi®n September
4, 2018. SeeDoc. No. 3. He also moved for the appointment of counSele id. The court
reviewed theén forma pauperisgpplication and entered an order on September 10, 2018, which
denied then forma pauperispplication without prejudice because Hookddd to comply with
28 U.S.C. § 1915(a) insofar as he did not include (1) an affidavit with a statemdrassiess he
possesses as well as a declaration that he cannot afford to pay the fees toceothenantion,

and (2) a certified copy of his priser account statement for the-snonth period preceding the
4



filing of this action on or about August 7, 2018eeOrder at 1, n.2, Doc. No. 4. In the order, the
court also directed Hooks as follows:

If the plaintiff seeks to proceed with this action,nhest, within thirty (30) days of

the date of this order, either (1) submit the $400 (the $350 filing fee and $50

administrative fee) to the clerk of court, or (2) file a proper motion to prdoeed

forma pauperisvith a certified copy of his prisonémust fund account statement

(or institutional equivalent) showing all deposits, withdrawals, and a current

balance, from any correctional facility in which he was confined for sthensnth

period from February 7, 2018, through August 7, 2018, refleaiagunt activity

from that time period].]

Id. at 22 In addition, the court informed Hooks that if he did not timely comply with the terms of
the order, the court may dismiss the case without prejudice without furthes tootion. See id.
The court also denied Hooks’s request for counsel as prem&eecdat 1.

Hooks never timely complied with the court's September 4, 2018 order, so the court
entered a memorandum opinion and order on November 1, 2018, which dismisseddhis act
without prejudice due to Hooksfailure to provide the necessary documentation in accordance
with thein forma pauperistatute and the courtfwior order. SeeDoc. Nos. 5, 6. On November
28, 2018, the clerk of court docketed a letter from Hooks in which he indicates that hehdednt
to respond to the court’s September 4, 2018 order, but he misfiled his papeBselk:. at ECF
p. 1, Doc. No. 7. H asks thathe court overlook thisrror and “let [him] submit [his] complaint
with amendments.”ld. Concerninghiese “amendmentsHooks indicateshat he would like to
add claims that the Third Circuil) committed an abuse of discretion by failing to reprimand
Mincey for violating its orders, and (2) violated his constitutional rigketsause ofiow the court

hardled his case and Mincey’s inadequate representafiea.idat ECF pp. 25, 9. Hooks has

also submitted another forma pauperigpplication (the “IFP Application”) and a prisorteust

3 The court also informed Hooks that if the court ultimately granted &avel to proceeih forma pauperis(1) he
will be obligated to pay the $350 filing fee in installments pursuant to 2&U8S1915(b), even if the court dismisses
his case, and (2) he will not be entitled to the return of any paymmeaiaks toward the feeSeeOrder at 2.
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fund account statement covering the six-month period pridretdiling of this lawsuit.See idat
ECF pp. 10-21.
. DISCUSSION

A. Thel FP Application

Regarding applications to proceedorma pauperis

any court of the United States may authorize the commencement, prosecution or
defense of any suit, action or proceeding, civil or criminal, or appeal therein,
without prepayment of fees or security therefor, by a person who submits an
affidavit that includes a statement of all assets such prisoner possesdég that
person is unable to pay such fees or give sydinerefor.

28 U.S.C. 8 1915(a)(1)This statute

“is designed to ensure that indigent litigants have meaningful access tdeha fe

courts.”Neitzke v. Williams490 U.S. 319, 324, 109 S.Ct. 1827, 104 L.Ed.2d 338

(1989). Specifically, Congress enattthe statute to ensure that administrative

court costs and filing fees, both of which must be paid by everyone else who files

a lawsuit, would not prevent indigent persons from pursuing meaningful litigation.

Deutsclj v. United State7 F.3d 1080, 1084 (3d Cir. 1995)]. Toward this end, §

1915(a) allows a litigant to commence a civil or criminal action in federat gour

[sic] forma pauperidy filing in good faith an affidavit stating, among other things,

that he is unable to pay the costs of the laivBleitzke 490 U.S. at 324, 109 S.Ct.

1827.

Douris v. Middletown Twp.293 F. App’x 130, 13B2 (3d Cir. 2008) (per curiam) (footnote
omitted).

The litigant seeking to proce&dforma pauperisnust establish that the litigant is unable
to pay the costs of suitSee Walker v. People Express Airlines,,I886 F.2d 598, 601 (3d Cir.
1989) (“Section 1915 provides that, in order for a court to grafitrma pauperisstatus, the
litigant seeking such status must establish that he is unable to paytthefdas suit.”). “In this
Circuit, leave to proceeid forma pauperiss based on a showing of indigence. [The court must]

review the affiant’s financial statement, and, if convinced that he or shabteuo pay the court



costs and filing fees, tr@urt will grant leave to proceed forma pauperis Deutsch 67 F.3d at
1084 n.5 (internal citations omitted).

Here, after reviewing the IFP Application and the prisoner trust fund acs@iement, it
appears thatlooksis unable to pay the costs afis Therefore, the court will grant him leave to
proceedn forma pauperig

B. Standard of Review of Complaints Under 28 U.S.C. § 1915(e)(2)(B)

Because the court has grantédoksleave to proceedh forma pauperisthe court must
engage in the second part of the 4@art analysis and examine whether the complaint is frivolous,
malicious, fails to state a claim upon which relief can be granted, or asserts agtanst a
defendant immune from monetary reli€dee28 U.S.C. § 1915(e)(2)(B)Eiii) (providing that
“[n]otwithstanding any filing fee, or any portion thereof, that may have been paidyuhesball
dismiss the case at any time if the court determines-that (B) the action or appeal(i) is
frivolous or malicious(ii) fails to state a claim on which relief may be granted(iior seeks
monetary relief against a defendant who is immune from such relief”). A coigldrivolous
under section 1915(e)(2)(B)(i) if it “lacks an arguable baslseeiin law or fact,"Neitzke 490
U.S. at 325, and is legally baseless if it is “based on an indisputably meritless legal.'theory
Deutsch 67 F.3d at 1085. As for whether a complaint is malicious, “[a] court that considers
whether an action is maliciousust, in accordance with the definition of the term ‘malicious,’
engage in a subjective inquiry into the litigant’s motivations at the time of the filing ¢dwrsuit
to determine whether the action is an attempt to vex, injure or harass the defeDeansch 67

F.3dat 1086. “[A] district court may dismiss a complaint as malicious if it is plainlyiadws

4 As a prisonge Hooksis obligated to pay the filing fee in installments in accordance witRttisen Litigation Reform
Act. See28 U.S.C. § 1915(b).
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the judicial process or merely repeats pending or previously litigatedsclaBrodzki v. CBS
Sports Civ. No. 11-841, 2012 WL 125281, at *1 (D. Del. Jan. 13, 2012).

Concerning the analysis under section 1915(e)(2)(B)(ii), the standard for sirgynés
complaint for failure to state a claim pursuant to this subsection is identical to thetdegialrd
used when ruling on motions to dismiss under Federal Rule of Civil Procedure 12(®g®).
Tourscher v. McCulloughl84 F.3d 236, 240 (3d Cir. 1999) (applying Rule 12(b)(6) standard to
dismissal for failure to statelaim under sectiod915(e)(2)(B)). Thus, to survive dismissal, “a
complaint must contain sufficient factual matter, accepted as true, to ‘stabmaccrelief that is
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)). The plaintiff's factual allegations “must be enough to raise
a right to relief above the speculative levellivombly 550 U.S. at 556 (citation omitted). In
addressing whether@o seplaintiff’'s complaint fails to state a claim, the court must liberally
construe the allegations set forth in the compla8de Higgs v. Att'y Gene55 F.3d 333, 33910
(3d Cir. 2011) (explaining that “when presented wigh@selitigant, we have a special obligation
to construe his complaint liberally” (citation and internal quotation markdemjt

C. Analysis

RegardingHookss claims against Mincey, it appears that he is asserting a claim under 42
U.S.C. § 1983. To succeed on claims under section 1983,

a plaintiff must show a deprivation of a right secured by the Constitution and laws

of the United States, and he must show that the deprivation was committed by a

person acting under color of state laWest v. Atkins487 U.S. 42, 47, 108 S.Ct.

2250, 101 L.Ed.2d 40 (1988). The cotdrstatelaw requirement is a threshold

issue; “there is no liability under 8 1983 for those not acting under color of law.”

Groman v. Township of Manalapa#7 F.3d 628, 638 (3d Cir. 1995). To show that

the defendant acted under color of state law, a litigant must establish that the

defendant is a “state actor” under the Fourteenth AmendiBent v. Universal

Health System, Inc371 F.3d 165, 169 n. 1 (3d Cir. 2004).

Bailey v.Harleysville Nat'l Bank & Trust188 F. App’x 66, 67 (3d Cir. 2006) (per curiam).
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Here, Hooks cannot state a constitutional claim against Mibeeguse he is not a state
actor for purposes of section 1983ee Deangelo v. Bragd$85 F. App’x 173, 175 (3d Cir. 2006)
(“It is well established that defense attorneys, no matter whether thewately retained, cowrt
appointed, or employed as public defenders, do not act under color of statedaerd)so Polk
Cty. v. Dodso454 U.S. 312, 325 (1981) (holding that “a public defender does not act under color
of state law when performing a lawyer’s traditional functions as counsel toeaddet in a
criminal proceeding” (footnote omitted)’ngelico v. Lehigh Valley Hosp., Ind.84 F.3d 268,
277 (3d Cir.1999) (“Attorneys practicing their traditional functions will not be considerai st
actors solely on the basis of their position as officers of the cqutdyvn v. Tucgi960 F. Supp.
2d 544, 581 (W.D. Pa. 2013) (“Even where a private litigant is represented by an attorney
employed by the government, the attorney’s actions and representationstaredtto his or her
client rather than to the employing governmental entity.dte v. BensqrCiv. A. No. 121129-
GMS, 2013 WL 164860, at *2-3 (D. Del. Jan. 11, 2013) (concludingptivageplaintiff's claims
of ineffective assistance of counsel against privately retained couns€larappointed counsel
were legally frivolous because neither attorney acted under colstaté or federal law).
Therdore, while it is understandable why Hooks is dissatisfied with Mincey' ®paénce as his
counsel both after sentencing and while his case was on dygdead the Third Circuit, the court
must dismiss the complaimisofar as he hasifedto state a lgally cognizable claim against

Mincey.?

5 Further,

to recover damages for allegedly unconstitutional conviction or impnientf) or for other harm

caused byactions whose unlawfulness would render a conviction or sestievalid, a § 1983

plaintiff must prove that the conviction or sentence has been reversedohnagipeal, expunged

by executive order, declared invalid by a state tribunal authorized to suakedetermination, or

called into question by a federal court’s issuance of a writ of habeas cprpus|.
Heck v. Humphreyb12 U.S. 477, 48&@7 (1994) (footnote and citation omitted}onsideringhis principle, even if
Mincey was a state actor, Hooks could not proceed on his claims at thisetianesbk his convictions and sentence
have not been reversed, expunged, or otherwise invalidated.
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In addition, to the extent that Hooks takes issue with the Third Circuit’s handling of his
appeal, this court has no authority to review the decisions or actions of the Third Gemyie.g.
United States \Ortiz, 962 F. Supp. 2d 565, 575 (S.D.N.Y. 2013) (“Ortiz argues that, on direct
appeal, the Second Circuit [Court of Appeals] failed to give his argumeful, @omplete, and
meaningful review; nonetheless]n my role as alistrict court judge, | carat review the decision
of the Court of Appeals.” (internal citation omitted)). If Hooks sought revie¥weoT hird Circuit’s
rulings, he would have been obligated to seek review in the United States Supreme Gallyt. Fi
to the extent that Hooks relies violations of the Pennsylvania Rules of Professional Comaluct
support a claim heréae may not rely on purported violations of those Rules be¢hagalo not
provide a basis for a cause of actiddee, e.g.Bukstel v. HandCiv. A. No. 15375, 205 WL
1255894, at *2 (E.D. Pa. Mar. 17, 2015) (explaining that there is no legal basis for cause of action
based on purported violations of Rules of Professional Conduct and pointing out that “the Rules
of Professional Conduct explicitly state that ‘[v]idten of a Rule should not itself give rise to a
cause of action against a lawyer’ and the Rules ‘are not designed to be arbasiklfability”
(quoting Pa. R. Prof’l Conduct, Preamable 1 19)). Even if Hookgtuashd<or raising state law

claimshere, there is no basis for this caaigxercise of jurisdiction over any such claims because

the parties do not appear to be completely diverSee28 U.S.C. § 1332(a).

Additionally, to the extent that Hooks’s claims could possibly be irgégdras arising und@&ivens v. Six
UnknownNamed Agents of Federal Bureau of Narcoti33 U.S. 388 (197lihstead ofarising under section 1983
the court notes that to assert such a claim, Hooks “must show (1) a deprofaioight secured by the Constitution
and laws of the United States; and (2) that the deprivation of the righbwsesdcby an official acting under color of
federal law.” Tatg 2013 WL 164860, at *1, n.2 (citations omittedljke the deficiency with the section 1983 claim,
Hooks has also failed to state a claim that Mincey was acting under coloendlfladv. See idat *2-3.

5 Hooks has also theoretically failed to allege any amount in caspvnsofar as he has not expressly sought
damages as a form of relief.
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D. L eave to Amend
A district court should generally providepao seplaintiff with leave to amend unless
amending would be inequitable or futil&ee Grayson v. Mayview St. Hos$93 F.3d 103, 114
(3d Cir. 2002) (stating general rule). Also, “in civil rights cases distoairts must offer
amendment-irrespective of whether it iIquested-when dismissing a case for failure to state a
claim unless doing so would be inequitable or futileétcherHarlee Corp. v. Pote Concrete
Contractors, InG.482 F.3d 247, 252 (3d Cir. 2007). In this case, Hooks cannot cure the defects
identified with the complaint; as such, the court will not grant him leave to amend because doing
so would be futile.
[11.  CONCLUSION
For the foregoing reasons, the court will grant Hooks’s request to reopen thas amakt
will vacate the prior order dismissitige case without prejudice for the failure to prosecute. The
court will also grant Hooks leave to proceedorma pauperisandwill dismiss the complaint for
failure to state a claim pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii). Beddosks cannot curhe
defects in his claims, the court will not grant him leave to amend.
The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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