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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRYANT WITHERSPOON : CIVIL ACTION
Plaintiff,
V.
NO. 18-4352
ANDREW SAUL,!

Commissioner oSocial Security

Defendant.

MEMORANDUM OPINION

Bryant Witherspoort* Witherspoon’or “Plaintiff’) seeks reviewpursuant to 42 U.S.C.
§ 405(g), of th&Commissioner of Social Securgy(“*Commissioner”)decision dening his
claims for Disablity Insurance Bnefits (“DIB”) and Supplemental Security Income (“SS1”)
For the reasons that follow, Witherspoon’s Request for Rewidvwe DENIED.

l. PROCEDURAL HISTORY AND BACKGROUND

Witherspoon was born on October 10, 1964. R. &t P has at least a high school
education and is able to communicate in English.He has previous work experience as a
maintenance food service worker, kitchen helper, and security gaard®dn May 5, 2014,

Witherspoorprotectively filed applicatiomfor DIB pursuant to Title Il of the Social Security

1 Andrew Saul, the current Commissioner of Social Security, hasane@matically
substituted as the Defendant in this case pursuant to Fed. R. Civ. P. 25(d).

2 In accordance with 28 U.S.C. § 636(c), the parties voluntarily consented to have the
undersigned United States Magistrate Judge conduct proceedings in this tadiegitice entry
of final judgment.SeeDoc. Nos. 3, 7.

3 Citations to the administrative record will be indicated by “R.” followed by the pagber.
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Act (the“Act”) and for SSI pursuant to Title XVI of the Actd. at 15. He alleged that he had
become disabled on August 30, 2013 due to depression, bipolar disorder, and dchxae63.
His applicatiors wereinitially denied on September 25, 2014. at 15. Witherspoon then filed
a written request for a hearing Blovember 24, 2014ld. A hearing before an Administrative
Law Judge (“ALJ”) was held on January 19, 201d..at 3452. OnMay 2, 2017, the ALJ
issued an opinion finding that Witherspoon was not disaldibcht 12-30. Witherspoofiled a
timely appeal with the Appeals Council bray 12 2017.1d. at131-33. On August 27, 2018,
the Appeals Council denied Witherspoon'’s request for review, thereby affirmingdiseodef
the ALJ as the final decision of the Commissioner.at 1-6. Witherspoorthen commenced
this action in federal court.

Il. THE ALJ'S DECISION

To prove disaliity, aclaimantmustdemonstratsome medicallgleterminabléasisfor a
physical or mental impairmetitatprevents him or hédrom engagingn anysubstantial gainful
activity for a 12-month period. 42 U.S.C. 88 423(d)(1), 1382c(a)(3)&s)explained in the
applicableagencyregulation.eachcases evaluatedy the Commissioneaccordingo afive-step
process:

(i) At the first step,we consider youwork activity, if any. If you are doing
substantial gainful activity, we will find that you are not disabled. (i) At the
secondstep, weconsider thenedical severityf your impairment(s). If you do
not havea severe medically determinablephysical or mentalimpairment that
meetsthe durationrequiremenin § 404.1%9, ora combinationof impairments
thatis severeandmeetsthe duratiorrequirementwe will find that you are not
disabled. (iii) At the third stepwe also considerthe medicalseverityof your
impairment(s). If you havean impairment(s) that meetsor equals one of our
listings in appendixl to subpart P of part 404 of this chapter ameetsthe
durationrequirementye will find that you are disabled. (iv) At thefourth step,
we considerour assessmendf your residualfunctional capacityand your past
relevantwork. If you canstill do your past relevantvork, we will find thatyou
are not disabled. (v) At the fifth andlast step,we consider ourassessmertuf
your residualfunctional capacity and your age,educationandwork experience



to seeif you can makean adjustment toother work. If you can make an
adjustment to other work, we will find that you are not disablédou cannot
makean adjustmento otherwork, we will find thatyou are disabled.

20 C.F.R. § 404.1520, 416.920eferencego othemregulationsomitted)

In his decision, the ALJ found that Witherspoon suffered from the following severe
impairmentsdepression and degenerative disorders of the spine. R. at 17. The ALJ did not find
that any impairment, or combination of impairments, met or medically equaled a listed
impairment and determined thatitherspoorretained the residual functional capacity (“RFC”)
to:

[P]erform light work as defined in 20 CFR 404.1567(b) and 416.967(b) except he

can do no more than occasional crawling, kneeling, stooping, and climbing of

stairs, and he cannot be exposed to unprotected heights. He is capable of

sustaining attention for at least taour increments throughout an ekdfaur

workday. He cannot understand, remember or apply complex instructions or

work procedures. He possesses the ability to adapt and managelf

sufficiently to tolerate usual work conditions and understand, remember and apply

routine work procedures and instructions. He is capable ofactieg with

coworkers, supervisors, and the public on a less than frequent but more than

occasional basis.
Id. at 19. Based on this RFC determination, the ALJ concluded that Witherspoon was unable to
perform any past relevant workd. at 23. However, relying on the vocational expert who
appeared at the hearing, the ALJ found that there were jobs that existed inaigniimbers in
the national economy that Witherspoon could perform, such as a sorter of small products, an
assembler, and angpector.ld. at 24. Accordingly, the ALJ concludddatWitherspoonwas

not disabled.Id.

[I. WITHERSPOON'S REQUEST FOR REVIEW

In his Request for Review, Witherspoon contends that the ALJ's RFC determination was
not supported by substantial evidence beedll) the ALJ improperly discounted the opinions

of his primary carghysician Vincent Balding D.O.,and consultative examindfloyretta



Pinkard, M.D.;(2) the ALJ improperly discounted the nature and extent of Witherspoon’s severe
mental impairmentsand (3) the ALJ failed to consider the impact of Witherspoon’s obesity and
fatigue on his ability to perform sustained light work.

V. DISCUSSION

A. Social Security Law

The role of the court in reviewing an administrative decision denying benefits in a
Social Security matter under 42 U.S.C. § 405(qg) is “limited to determining whether the

Commissioner applied the correct legal standards and whether the record, as, aanibaites

substantial evidence to support the Commissioner’s findings of f&chivartz v. Halter134

F. Supp. 2d 640, 647 (E.D. Pa. 2008ge alsdrichardson vPerales402 U.S. 389, 401 (1971);

Doakv. Heckler 790 F.2d 26, 283d Cir. 1986);Newhoue v.Heckler, 753 F.2d 283, 28%3d

Cir. 1985). Substantial evidence is a deferential standard of rev@&seJones v. Barnhart, 364

F.3d 501, 503 (3d Cir. 2004}t is “more than a mere scintilla but may be somewhat less than a

preponderance of the evidence.” Rutherford v. Barnhart, 399 F.3d 546, 552 (3d Cir. 2005)

(internal quotation marks omittedyee alsdHartranft v. Apfel, 181 F.3d 358, 360 (3d Cir. 1999)

(Substantial evidencedoes not mean a large or considerable amount of evidence, but rather
such relevant evidence as a reasonable mind might accept as adequate to supportancbdbnclus

(quoting_Pierce v. Underwood, 487 U.S. 552, 564-65 (1988))eviewing court may not

undertake a de novo review of the Commissioner’s decision in order to reweigh thecevide

Monsour Med. Ctr. v. Heckler, 806 F.2d 1185, 1-PA0(3d Cir. 1986).The court’s review is

plenary as to the ALJ’s application of legal standards. Krysztoforski v. CB&tEr3d 857, 858

(3d Cir. 1995).



B. The ALJ Did Not Err in Evaluating the Opinions of Drs. Baldino and
Pinkard

Witherspoon contends that the ALJ’'s RFC assessment was not supported by substantia
evidence because the ALJ did not properly evaluate the opinions of his treatinggohy3ici
Baldino,or consultative examiner, Dr. Pinkard. Pl.’s Br. (Doc. N0.dt3-10. Thisargument
lacks merit.

Undertheapplicable regulations and controlling case fawpinions of a claimant’s
treating physician are entitled to substantial and at times even controlling.ivei@ingnoli v.
Massanari247 F.3d 34, 43 (3d Cir. 2001) (citing 20 C.F.R. § 404.1527(d¥&sprd20 C.F.R.

§ 416.927(c)(2). A treating physician’s opinion on the nature and severity of a claimant’
impairment will be given controlling weight if the opinion is “welipported by medically
acceptable clinical andboratory diagnostic techniques and is not inconsistent with the other
substantial evidence in [the] case recordl0’ C.F.R. 88 404.1527(c)(2), 416.927(c)(&E)an

ALJ does not afford a treating physician’s opinion controlling weight, he or shéenstegd give

it “more or less weight depending upon the extent to which supporting explanations are

provided.” Plummer v. Apfel, 186 F.3d 422, 429 (3d Cir. 1999). Factors to be considered by the

ALJ in assigning appropriate weight to a medical opinion include the followindenigéh of the
treating relationship and frequency of examination; the nature and extentrefatirey
relationship; supportability; consistency; specialization; and other relaaats. 20 C.F.R.
88 404.1527(c)(1)-(6), 416.923(1)-(6).

In rejecting a physician’s assessment, however, an ALJ may not makelé&sipecu

4 The SocialSecurity Administratiommendedts regulations regarding how to assesating

source opinions for claims filed on or after March 27, 208&e82 F.R. 5844, 5869 (Jan. 18,
2017) see als®?0 C.F.R. 88 404.1520c, 416.920c. Because Witherspolamss werefiled on
May 5, 2014 seeR. at B, the new rules do not apply here.




inferences from medical reports” and may not reject a treating parysi@pinion “due to his or

her own credibility judgments, speculation or lay opinion.” Morales v. Apfel, 225 F.3d 310,

317-18 (3d Cir. 2000) (internal quotation marks omitted). An ALJ must explain on the record

his or her reasons for disregarding a physician’s opinion. Brewster v. Heckler, 786 F.2d 581,

585 (3d Cir. 1986). While it is essential that an ALJ set forth reasons for his or Isortemn
ALJ is not required to use pantilar language or adhere to a specific formula or format in

conducting the analysis. Jones, 364 F.3d at 505. The ALJ need only provide a “discussion of

the evidence’ and an ‘explanation of reasoning’ for his [or her] conclusion sufficienttie ena

mearingful judicial review.” Diaz v. Comm’r of Soc. Sec., 577 F.3d 500, 504 (3d Cir. 2009)

(quoting Burnett v. Comm’r of Soc. Sec., 220 F.3d 112, 119-20 (3d Cir. 2006i¢, the ALJ

provided an adequate explanation ofliases for affordingpartial” and*little” weight to the
opinions of Witherspoon'geating physician, DiBaldino, and consultative examiner, Dr.
Pinkard, and the record demonstrates that his decision was suppostdsstantial evidence.
1. Dr. Baldino

Dr. Baldino, Witherspoon’s primary care physicianmpleted a form entitie€tMedical
Opinion re: Ability to do WorkRelated Activities (Physicdlpn January 20, 2017. R. at 576-
77. He opined that Witherspoon had the ability to lift and carry 10 poura$requenbasis
andto stand and walk for approximately two hours and sit for approximately two hours in an
eighthour workday.Id. at 576. Dr. Baldina@eterminedhat Witherspoon could only sit 20
minutes or stand 10 minutes before needing to change posittbnse alsofoundthat
Witherspoon would need to walk around every 10 minutes for five minutes at a time and that he
needed the opportunity to shift at will from sitting or standing/walkiig. In addition,

Witherspoon would need to lie down every 10 to 20 minutes during an eight-hour working shift.



Id. In support of these restrictions, Dr. Baldino referenced Witherspoon’s “Léutapathy on
EMG.” Id. He further opined that Witherspoon could occasionally twist, stoop or bend, crouch,
and climb stas, but never climb ladderdd. at 577. Once again, he cited to the “lumbar
radiculopathy on EMG” as well as “spinal [and] PVM tenderness/spakim.Dr. Baldino also
noted that Witherspoon could not push or pull due to his lumbar disc diseasg hi®ti/S
PVM tenderness” and positive straight leg tddt. Finally, Dr. Baldino concluded that
Witherspoon would be absent more than four days per month as a result of his impailtnents.
The ALJ accorded Dr. Baldino’s opinion “partial weight ghlxplaining that the
opinion “is accepted only to the extent it is consistent with the established rdaittttainal
capacity, and is otherwise found to exaggerate the claimant’s limitatimhsat 23. The ALJ
concluded that, specifically, “[t{jhe assessment of an ability to stand/walk tws &odisit two
hours in an eight-hour day, the need to switch positions frequently throughout the workday, and
expected absence of more than four days per month is not supported by #oeiteon-
examination and test findings and record of conservative treatnient.”
As an initial matter, Witherspoon claims that the ALJ erred by failing to explairhwhic
restrictions he did and did not accept when evaluating Dr. Baldino’s opinion. PI.’s538. at
The ALJ, however, specifically identified that he did not accept Dr. Baldinorsawpio the
extent that Dr. Baldino opined that Witherspoon could only stand or walk two hours and sit two
hours in areighthour day, would need to switch positions frequently throughout the day, and be
absent more than four days per month. R. at 23. Moreover, the ALJ adequately explained his
decision to afford Dr. Baldino’s opinion only partial weight based on the examinatthngs
and record of conservative treatmamhich was supported by substantial eviderieer.

example, as summadd by the ALJ, Witherspoon had a number of emergency room visits for



various complaints as substantiated bynhéglical record. 1d. at 2621. On July 3, 2014,
Witherspoon was seen at Thomas Jefferson University Hositi®erson”) Emergency
Departmentvith a complaint of wrist and knee pain after falling the day beflateat 362.
However, it was noted that he was able to stand and walk immediately after, tide &IB63,
and upon physical examination it was noted that he was able to ambulate withoutyliffies!
in no acute distress, and had no obvious discomfort, id. at 362néddisalrecords indicated
that he had a history of chronic lower back pain which was treatedlauthevel[s]” of
Percocet.ld. at 363, 490.

In December 2014Vitherspoon was seen by a primary care physiciata variety of
concerns,’id. at 487, including “[u]nspecified backache,” id. at 488. However, ppgsical
examinationhe was in no acute distreds. At his visit, he “demanded an mri of the lban
spine, requesting one of his entire spine. He would not accept that a back specidlis¢igoul
determine th[e] best imag[ijng modality and view$d: Accordingly, he was referred for an
MRI of the lumbar spineld. On January 28, 201%Vithersponreceived an MRI of his lumbar
spine, which resulted in an impression ofdlalignment.” Id. at 455. In particulay the MRI
findings indicated:

At L2-L3 there is a disc bulge impressing on the thecal sac. There is moderate

facet overgrowth. There iBgamentum flavuminfolding impressing on the

posterior thecal sac. There is moderate lateral recess narrowing (sudrarticul
stenosis). There is mild to moderate central spinal canal narrowing.e Bher
moderate neural foraminal narrowing.

At L3-L4 thee is a disc bulge impressing on the thecal sac. There is moderate

facet overgrowth. There is ligamentum flavum infolding impressing on the

posterior thecal sac. There is moderate lateral recess narrowing (sudrarticul

stenosis). There is moderate central spinal canal narrowing. There is manerate t

severe right and moderate left neural foraminal narrowing.

At L4-L5 there is a disc bulge impressing on the thecal sac. There is moderate

facet overgrowth. There is ligamentum flavum infolding impressingthe
posterior thecal sac. There is moderate lateral recess narrowing (sudrarticul

8



stenosis). There is moderate central spinal canal narrowing. There is manerate t
severe neural foraminal narrowing.

At L5-S1 there is a disc bulge impressing ondpalural fat. There is moderate
facet overgrowth. There is moderate lateral recess narrowing (subarticular
stenosis). There is mild to moderate central spinal canal narrowing.e Bher
moderate neural foraminal narrowing.

Id. Witherspoon also received an EMG on April 1, 2015, which resulted in the following
findings: “1. Motor nerve analysis is normal and symmetric. 2. Late respoesesraral and
symmetric. 3. Sensory nerve analysis is hormal and symmetric. 4. EMGsreviel@ince of
modera¢ denervation in skeletal muscle territories subserved by the L5 nerve rootst458.
The impression stated that “[t]his is an abnormal study, which is confirmaitbilateral L5
radiculopathy.”ld. The doctor who performed the EMG stated in a letter that he had
“determined thafWitherspoon]has suffered with aggravation of degenerative joint disease at
L4-5, as a direct consequence” of an unidentified accident that occurred on Dedeg0iet.

Id. The doctor indicated that “[lJumbar epidural steroidal injections under fluorasgamance
will be scheduled along with continued chiropractic caiéd.”

Neverthelessyitherspoon’s medical records consistently indicate that he had normal
ranges oimotion and the ability to stand and walk without difficulty or the use of assistive
devices.For examplepn May 16, 2014, Witherspoon was seen at the Emergency Department of
Lankenau Hospital for complaints of headaches and facial paiat 342. Upon physical
examination, it was noted that he was in no acute distress, had a “normal inspedtisrifauk,
and his extremities had a normal range of motidnat 343. On July 3, 2014, Witherspoon was
seen at JeffersEmergencyDepartmenafter suffering from a fallld. at 362. He was noted
to be in no acute distress, id., and upon physical examination it was noted that he had “5/5
strength x4 ext, able to stand and walk without assistance” and had “full passive\and act

ROM,” id. at 364 seealsoid. at 389 (gait noted to be stable and movement within normal

9



limits). Additional records from Jefferson in 204iknilarly document multiple encounters with
minor complaints, where Witherspoon was observed to be in no acute distress or obvious
discomfort upon physical examinatioBee, e.q.id. at 581-82, 584, 586, 626, 628. Moreover,
during a visit on April 7, 2015, it was noted that he had “no back tenderness” and a full range of
motion. Id. at 628. Consequentlglthough the MRI revealed “rttilevel disc bulge with
impingement and some forminal narrowing,” and the EMG showed evidence ofabilsie
radiculopathy, the ALJ’s overall characterization of “non-acute examinatioreanfindings,

id. at23, was supported by substantial evideindde record.The record similarly supported the
ALJ’s conclusion that Witherspoon’s treatment for his back pain was largelgreatise,
consisting primarily of low doses of prescription pain medicatidnat 23, 363, 490. Indeed,
Witherspoon tedfied at the hearing before the Atllathewas not currently in treatment for any
back issuesld. at 4142.

Witherspoon’s contention that tié¢.J rejectedDr. Bddino’s expert professional
judgment on the basis of his own lay judgment, Pl.’s Br. at 6-7, is unpersu&sival Security
regulations expressly direct an ALJ to consider both whether a physician previdesce to
support his or her opinion, 20 C.F.R. 88 404.1527(c)(3), 416.927(ai@}xhe exterto which
the opinion is consistent with the record as a whole, id. 88 404.1527@&)&1927(c)(4) “[T]he
[United States Court of Appeals for the] Third Circuit has also repedtettithat when a
treating physician’s notes, analyzed as a whole, adiotréhe physician’s opinion on a
claimant’s ability to work, an ALJ may properly rely on those notes in determtimaghe

opinion is entitled to little or no weight.” _Smith v. Astrue, 961 F. Supp. 2d 620, 643 (D. Del.

2013) (citing_ Dula v. Barnhart, 129 F. App’x 715, 719 (3d Cir. 20B85mphreys v. Barnhart,

127 F. Appk 73, 76 (3d Cir. 2005)seealsoShelton v. Astrue, No. 11-75J, 2012 WL 3715561,

10



at *3 (W.D. Pa. Aug. 28, 2012); Petrowsky v. Astrue, No. 10-563-SLR, 2011 WL 6083117, at

*14-15 (D. Del. Dec. 6, 2011). By comparing Dr. Baldino’s opinion with Witherspoon’s
medical record, the ALJ was not usurping the role of a medical source, but was merely

performing his assigned judicial functiodapataAlvarez v. Colvin, No. 14-2830, 2015 WL

5179477, at *7 (E.D. Pa. Sept. 4, 2015) (ALJ finding medical opinion inconsistent with record
was not substituting lay opinion for that of the doctor). Thus, based on his review of tlag recor
the ALJ properly rejected certain limitations in Dr. Baldino’s opinion becaugenbee
inconsistent with his treatment records. Plumrm86 F.3d at 429. Based on these
considerations, the ALJ was justified in giving Dr. Baldino’s opinion “partiagiegi and that
finding was supported by substantial evidence.
2. Dr. Pinkard

Dr. Pinkard performed an internal medicine consultative examination on September 10,
2014. R. at 431-45. She reported that Witherspoon had a history of low back pain for
approximately three months, resulting from “eight spinal taps in one day” in May B1at.
431. Witherspoon reported burning pain in his lower back that he described as “10/10 constant.”
Id. Witherspooradvisedthat the pain was made worse with standing too long, sitting too long,
and walking too longld. Dr. Pinkard reported that Witherspoon did not use an assistive device.
Id. Witherspoorindicatedthat he cooked, cleaned, did laundry, shopped, showered and dressed
himself. Id. at 432. Dr. Pinkard noted that Witherspoon did not appear to be in any acute
distress at the examinatiofd. His gait was normal and he could walk on his heels without
difficulty, although he walked on his toes with difficultid. His squat was full, his stance was
normal, and he used no assistive devidds.He needed no help changing for the exam or

getting on and off the exam table, and he was able to rise from the chair withiouttgiffid.

11



He had no scoliosis, kyphosis, or abnormality in the thoracic spine. 1d. at 433. Witherspoon had
a positive straight leg raise at 45 degrees in the bilateral legs, homeitber leqwals

confirmed sitting. 1d. He had no evidence of joint deformity, redness, heat, or effusion, and his
joints were stable and nontendéd. He had no cyanosis, clubbing, edema, significant
varicosities, or trophic changes, and no muscle atrophy was evideridr. Pinkard diagnosed
Witherspoon with: (1) low back pain; (2) bilateral knee pain; and (3) history of depresd

bipolar disorder.Id. at 434. His prognosis was “fairld.

Dr. Pinkardattachedeports from xrays of the lumbosacral spine, the right knee, and the
left knee. Id. at 435-36. With respect to the lumbosacral spine x-ray, it was noted that there was
“mil d degenerative spondylosis at L2-L3 and L3-L4. There is facet joint arthropdibye i$
no compression fracturéhere is a transitional L5 vertebral bodyd. at 436. The
“impression” was “degenerative changefd. X-rays for both the right andft kneeshowed
that there was “no evidence of acute fracture, dislocation or destructivedsaoy. | The joint
spaces are relatively well maintainedd. The “impression” for both knees was “[n]egative
radiographic examination.Id. at 435-36.

Dr. Pinkard completed avtedical Source Statement of Ability to Do WeRelated
Activities (Physical). Id. at 439-44. She opined that Witherspoon could occasionally lift up to
10 pounds, but never lift anything greater, and could never carry any wklght.439. She
determined that Witherspoon could sit for four hours and stand and walk for one hour each at
one time in an eight-hour workday, and could sit for a total of five hours, stand for a total of one
hour, and walk for a total of one hour in@ghthour workday.Id. at 440. Dr. Pinkard did not
remark whether Witherspoon required the use of a cane to amblglat8he opined that

Witherspoon could occasionally reach and push or pull, and frequently handle, finger, and feel

12



with his hands._Id. at 441. He could occasionally operate foot controls with higdfe&lr.
Pinkarddeterminedhat Witherspoon could never climb ladders or scaffolds, kneel, crouch, or
crawl, could occasionally climb stairs and ramps, and could continuously baldnae442.

Dr. Pinkard furthemdicatedthat he could never tolerate unprotected heights, moving
mechanical parts, operating a motor vehicle, dust, odors, fumgsinoonary irritants; and that
he could occasionally tolerate humidity and wetness, extreme heat, and vibrati@ii43.
Finally, Dr. Pinkard opined that Witherspoon could perform activities like shopping] tra
without a companion for assistance; ambulate without using a wheelchair;,walkeo canes

or crutches; walk a block atreasonable pace on rough or uneven surfaces; use standard public
transportation; climb a few steps at a reasonable pace with the use of a singkélhprepare a
simple meal and feed himself; care for personal hygiene; and sort, handle, angense fias.

Id. at 444.

The ALJ afforded Dr. Pinkard’s opinion “little weightld. at 23. In support of this
finding, the ALJ found that “[the sedentary residual functional capacity assess#d is n
consistent with the generally mild medical findingsphysical examination and testing and the
record of minimal treatment for the backd. As an initial matter, a consultative examiner’s
opinion is never entitled to controlling weigl$ee20 C.F.R. 88 404.1527(c)(2), 416.927(c)(2).
Moreover, as explained by the Althg limitationsDr. Pinkard assessedere not supported by
the results of the consultative examinatidinwas noted that Witherspoon did not use an
assistive device. R. at 431. He reported that he did cooking, cleaning, laundry, shopping,
showering, and dressing as needietl.at 432. Dr. Pinkardeterminedhat Witherspoon
appeared to be in no acute distress,d¥aormal gait, walked on his heels without difficulty, and

had a full squat and normal stanceld. He needed no help changing for the exam or getting on

13



and off the exam table and was able to rise from a chair without diffidaltyHe had no

scoliosis, kyphosis, or abnormality in the thoracic spideat 433. Although Witherspoon had

a positivestraight leg raise test at 45 degrees in the bilateral‘ieggher ledwals confirmed

sitting.” Id. There was no evidence of joint deformity and his joints were stable and nontender.
Id. His strength was “5/5” in the upper and lower extremitiés. He was diagnosed with

“[llow back pain” and “[b]ilateral knee pain” and his prognosis was listed aair’[f] 1d. at 434.
Based on these examination findings, the ALJ’s conclusion that Dr. Pinkard’s ‘agd@mge
physical residual functional cagity . . . [wa]s not representative of the overall mild physical

findings on exam and testing,” id. at 20, was unequivocally supported by substantial evidence.

5 Witherspoon argues that the ALJ erred in only giving partial weight to the opinioms of D
Baldino and Dr. Pinkard absent any contradictory medical opinion in the record. Pat<©Br.
Ultimately, however, deteriming a claimant’'s RFC is the province of the ALJ and not of the
treating physician.An ALJ is required to conduct an independent analysis of the relevant
evidence and to reach his or her own determination regarding the claima@t'sCRiandler v.
Comm’rof Soc. Se¢.667 F.3d 356, 361 (3d Cir. 2011). As the United States Court of Appeals
for the Third Circuit has articulated:

The ALJ—not treating or examining physicians or State agency consuants
must make the ultimate disability and RFC determinati@ee20 C.F.R. 8§
404.1527(e)(1), 404.1546(c). Although treating and examining physician opinions
often deserve more weight than the opinions of doctors who review reseeds,
e.g, 20 C.F.R. 8 404.1527(d)(L2), “[t]he law is clear . . . that the opinion of a
treating physician does not bind the ALJ on the issue of functional capacity.”

Id. (quoting_Brown v. Astrue, 649 F.3d 193, 197 n.2 (3d Cir. 2011)). Thus, the ALJ’s role is not
merely to choose between the opinions of various medical sources. “There is no legal
requirement that a physician have made the particular findings that an ALJ iadbptsourse

of deermining an RFC. Surveying the medical evidence to craft an RFC is pagtAf.ifs

duties.” Titterington v. Barnhart, 174 F. App’x 6, 11 (3d Cir. 2086 als&Chandler, 667 F.3d

at 362 (ALJ could extrapolate based on the evidence of record because every factatedin

an RFC does not need to have been found by a medical expert). The ALJ is not prohibited from
making an RFC assessment even if no doctor has specifically made the sargs indieven if

the only medical opinion in the record is to the contr&ge, e.g.Cummingsv. Colvin, 129 F.

Supp. 3d 209, 215 (W.D. Pa. 2018¢e also, e.gButler v. Colvin, No. 3:1%V-1923, 2016

WL 2756268, at *13 n.6 (M.D. Pa. May 12, 2016); Doty v. Colvin, No. 13-80-J, 2014 WL

(Footnote continued on next page)
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C. The ALJ’s Evaluation of Witherspoon’s Mental Impairments Is Supported
by Substantial Evidence

Witherspoorarguegshat the ALJ improperly discounted the nature and extent of his
severe mental impairments. Pl.’s Br. at1) This claim is meritless.

At step two of the sequential evaluation, the ALJ determinedNfitaerspoon had the
severe impairment of depression. R. at 17. Accordingly, the ALJ analyzed whether
Witherspoon met the “B” criteritor Listing 12.04 (Depressive, bipolar and relatedisrs)-
the criteria for determining the extent of the functional limitations that the claimti@tssas a
result of the various categories of mental disord8exid. at 18 see als®0 C.F.R. pt. 404,
subpt. P, app. 1 8 12.04. In doing so, the ALJ determined that Witherspoon had moderate
limitations in understanding, remembering, or applying information; mild limitations in
interacting with others; mild limitations with regard to concentrating, persistimgamtaining
pace; and mild limitations adapting and managing oneself. R. at TBerefore the ALJ
determined that he did not meet or medycabual listing 12.041d. With respect to his RFC,
the ALJfound that Witherspoon was “capable of sustaining attention for at least two-hour
increments throughout an eight-hour workday. He cannot understand, remember or apply
complex instructions or work procedures. He possesses the ability to adapt and hicusadf
sufficiently to tolerate usual work conditions and understand, remember and applg ootk

procedures and instructions. He is capable of interacting with coworkers, sugegbthe

29036, at *1 n.1 (W.D. Pa. Jan. 2, 2014); but see Kester v. Colvin, NoC¥12331, 2015

WL 1932157, at *2-3 (M.D. Pa. Apr. 21, 2015) (finding that “the ALJ should have based her
RFC decision on at least one physician’s opinion”). Substantial evidence nefinet

Witherspoon consistently had normal ranges of motion and the ability to stand and walk without
difficulty or theuse of assistive devices supports the ALJ’s RFC limiting Witherspdahto

work and the ALJ’s rejection of portions of Dr. Baldino’s and Dr. Pinkard’s opinions which
provided for workpreclusive limitations.
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public on a less than frequent but more than occasional bégist 19. After reviewing the
record, the ALJ concluded that “the evidencppsrts overall moderate severity limitations that
still allow for performance of simple routine work with an ability to deal with cé&essy,
supervisors and the public on a less than frequent but more than occasionallbasi<2’1.

This assessment Witherspoon’s mental health impairments is supported by substantial

evidence®

®  To the extent Witherspoon argues that the ALJ erred in only identifying depression, and not
additional mental health impairments, as a severe impairment at step two of theiglequen
andysis, seePl.’s Br. at 10, his claim fails. Step two of the analysis serves as a de minimis
screening device meant to dispose of groundless claims. Newell v. Comm’r of Sp878ec

F.3d 357, 360 (3d Cir. 2003). While a finding that a claimant has no severe impairments would
terminate the inquiry, if an ALJ finds that the claimant has any severe impairngeAt,Xhmust
continue the analysis through formulation of the claimant’s RFC at step_fouro&®lerr

Barnharf No. CIV. A. 01-4731, 2002 WL 31429337, at *4 (E.D. Pa. Oct. 29, 2002). In
formulating the claimant’s RFC, the ALJ must take into account the limitations imposdicoby

the claimant’s impairments, including batbvere and nosevere impairmentdd.; 20 C.F.R.

88 404.1545(e), 416.945(e). As aresult, as long as the ALJ finds that the claimant has at least
one severe impairment and, therefore, continues the analysis past step twmranyfagling to

find another impairment or impairments severe is harml&sdles v. Comm’r of Soc. Sec., 229

F. App’x 140, 145 n.2 (3d Cir. 2007).

Here, the ALJ did not screen out Witherspoon’s claim at step two but, instead, found that he
suffered from the severe irmpments ofdepression and degenerative disorders of the spine. R.
at 17. The ALJ continued to address Witherspoon’s mental health limitations in fongpunlisti
RFC and, accordingly, any error in not separately identifying anotheedetantal health
disorder as one of his severe mental impairments was harmless errois @dpedially the case
when applied to mental impairments because of their overlapping symptoms and thiétpossi
of multiple characterizations of a patient’s mental health disorder. The Caomeriss Listing
of Mental Health Disorders applies differing criteria (the “A” criteria) to teenination of
whether a claimant suffers from one of the various categories of menital ¢walitions that it
describes.Seegenerally20 C.F.R. pt. 404, subpt. P, app. 1 8 12.00. The criteria for determining
the extent of the functional limitations that the claimant suffers as a result ofithesva
categories of mental disorders (the “B” criteria), however, are iden&taétwood vBerryhill,

No. 3:17€CV-1796, 2018 WL 2461762, at *6 (M.D. Pa. June 1, 2018); Cruz v. Comm’r of Soc.
Sec, No. CV 15-954 (SRC), 2016 WL 2624914, at *2 (D.N.J. May 9, 2016). It is, therefore,
quite common for courts to engage in a single analysis of aariéisrmental health limitations

by applying a single, combined analysis of the B criteria to claimants haimo disability based

(Footnote continued on next page)
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As the ALJ summarized, idt20-23, Witherspoon lost his job as a security guard in
2008 because his contract was noemeed see, e.g.id. at 383, 385-87. He was unemployed for
two years and then stopped looking for work so that he could care for his wheelchair-bound
mother who suffered from Alzheimer’s and relied on Witherspoon as her primratgie. Id.
at 385-87, 401. Treatment notes frB@imontCenter for Comprehensive Treatment
(“Belmont”) reported that rapport with Witherspoon and the treatment proveaieeasily
established and maintained and he presented himselfemg angaging, verbal, and outgoing
person.ld. at 386. His speech was clear and gallected and there was no clear evidence of
any disturbance of thoughid. He was noted to be quite verbal, often going into great detail
about many things and seemed to speak in a comfortable, easydoidthough he admitted
he was ad aml anxious, he presented as pleas#htat 387. His affect was congruent and full-
range.ld. He was alert and oriented, and there was no indication of any cognificiesded.
During his treatment at Belmont, he expressed the desire to wbrkt 401.

On January 12, 2018,different mental health treatment provid@ommunity Council

Health System§'CCHS”), identified him as seeking mental health services for the first tiche.

on both depressive, bipolar or related disorders (Listing 12.04) and anxiety or obsessive-
compulsive disorders (Listing 12.06%ee, e.q Fleetwood 2018 WL 2461762, at *6Cruz,

2016 WL 2624914, at *2; Volage v. Astrue, No. @V¥-4413 ES, 2012 WL 4742373, at *4
(D.N.J. Oct. 1, 2012). As one court aptly summarized: “Plaintiff presents no logisahneg or
legal support as to why, given that the ‘B criteria’ are mandatory fodanj of disability under
the Listings and the ALJ found the ‘B criteria’ were not met, the ALJ neededdasdithe ‘A
criteria.” Ortiz v. Colvin, No. CV 14-4805, 2016 WL 164995, at *9 (D.N.J. Jan. 14, 26&6);
alsoBrumwell v. Astrue, No. CIV.A. 06-696-JJF, 2008 WL 843466, at *9 (D. Del. Mar. 28,
2008) (“Therefore, if Plaintiff could not meet the ‘B’ criteria for Listibg.04, she could not
meet that same criteria for Listing 12.06, regardéésshether she met the ‘A’ criteria for
Listing 12.06.”). Thereforeto the extent Witherspoon argues that his case should be remanded
because the ALJ failed to separately identifystaged mental healtdiagnoses that may have
appeared in himedicalrecord as distinct severe impairmenkss claim does not warrant
remand.

17



at 448. It was noted that he was not currently taking any medicatahn$Vitherspoon’s

behavior was described asxious, but he “made good eye contadtl” at 451. As the ALJ
summarized, the remaining mental status examination findings watieebl normal. Seeid. at
451-52 (noting that Witherspoavas appropriately dressed, had assertive behavior, good eye
contact, normal motor behavior, cooperative and open attitude, normal speech chasagcterist
normal concentration and attention, no orientation impairment, no delusions or hallucinations or
obsessions, normal thought processes, logical associations, average fund ofioripgoad
judgment, and normal insight). It was recommended that he receive adult outgatieess
psychiatric evaluation, and individual theragg. at 453. However, his prognosis was “Full
Remission.”ld. On May 25, 2016, after approximately a year and a half of treatment at CCHS,
Witherspoon’s medical recordsdicatal that he “had a good response to meds” and was
“[c]urrently not depressed, and anxiety is containdd.”at 551;see alsad. (“He has not been
depressed. His anxiety has been contained. He has been stable. There has nopbaglerany
with attendane or compliance.”) At this time he had a normal mental status evaluation, where
his appearance and general descriptias noted to be neat, calm, and cooperative; he was
oriented to person, place, and time; his level of consciousness was “alergghitve ability

was good; he was noted to “relate[] well” with respect to his social skills; hid mas neutral;

his affect was appropriate; his speech was normal; he had no delasidhs judgment and

insight were goodld. at 552. His prognosisas listed as “[f]air.1d.’

’ Witherspoon cites teloralesto undermine the ALJ’s relian@m these medical records
particularly the notation that Witherspoon was “stablel’s Br. atl1-12(citing Morales 225

F.3d at 319); R. at 551. Morales a physician opined that a claimant with a mental impairment
was markedly limited in a number of wor&lated activities, but the ALJ rejected the physician’s
opinion, which was supported by two other opinions from treating medical sources, in part

(Footnote continued on next page)
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TheALJ did not discount Witherspoon’s mental impairments and their effects on his
functional abilities. The ALJ concluded that “the evidence supports overall moderate severity
limitations.” Id. at 21. The ALJacknowledged how an examining doctor characterized him as
“narcissistic,” and how he appeared anxious and talkative during a menialestamination
Id. at 22. The ALJ further noted that Witherspoon was assessed a GAF scotewafisg his
initial contact with @CHS, but that this was assessed “at the commencement of treatment at the
time [when he] was taking no medicationid. (citing id. at 448-53). The ALJ also noted that
CCHS recordslocumentedhat he was depressed dratl a “hopeless angry moodd. (citing
id. at 540-74. To the extenWitherspoon argues that the ALJ erred in failing to highlight certain
aspects of his mental health treatment rexdtah ALJ is not required to cite every piece of

evidence in the record.Pintal v. Comm'r of Soc. $e 602 F. App’x 84, 88 (3d Cir. 2015)

because the physician also noted that the claimant was “stable with noedica5 F.3d at
319. The Third Circuit held that the ALJ erred because a treating physician’s oputicating
marked limiations cannot be supplanted by a mere notation that the claimant is “stdbl&”
this case, however, the ALJ did not discredit a treating physician’s opinion bggnaki
speculative inferences from medical reports, as was problematic in Mohaleis review of
Witherspoon'’s treatment records, the ALJ noted that the treatment recordsedtsdim
“moderate range findings and more recently show[ed] improved mental status.22R.@anlike
in Morales the ALJ did not use the notation that Witherspoasstableto discount a
physician’s opinion that he had marked functional limitations. Indeed, no one from CCHS
provided a medical source statement regarding Witherspoon’s functidlitedsabr limitations
as a result of his impairment¥hus, he ALJdid not employ the problematic logic discussed in
Morales and substantial evidence supported the ALJ’s review of Witherspoon’s mental
impairments.

8 “A‘GAF score is a ‘numerical summary of a clinician’s judgment of jadjvidual’s

overall level of functioning.”” _Rivera v. Astrue, 9 F. Supp. 3d 495, 504 (E.D. Pa. 2014) (quoting
Am. Psychiatric Ass'nDiagnostic and Statistical Manual of Mental Diders (DSMIV -TR) 32

(4th ed. 2000) A GAF score in the range 40 indicates “serious symptoms (e.g. suicidal
ideation, severe obsessional rituals, frequent shoplifting) OR any seriousnpiain social,
occupational, or school functioning (e.g. no friends, unable to keep.a jatwado v. Barnhart,

331 F. Supp. 2d 325, 330 n.2 (E.D. Pa. 2004) (citing D8M-
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Mays v. Comm’r of Soc. Sec., 227 F. Supp. 2d 443, 449-50 (E.D. Pa. 2002) (“[T]he task of this

Court in reviewing the ALJ’s decision is not to determine whether [the ALJicékp
mentioned every piece of evideriogthe] opinion (a requirement that would impose an almost
impossible burden not only on ALJs but also on reviewing courts), but rather to determine
whether the ALJ’s findings were supported by substantial evidence.” (quotmgtied v.
ShalalaNo. 93¢v-0181, 1993 WL 452039, at *11 n.3 (E.D. Pa. Nov. 1, 1993)gre, the
ALJ’s decision demonstrates that he reviewkaf the pertinent evidence of record and gave it
meaningful consideration.

Moreover, in crafting the RFC, the ALJ gave significant weight to the Sjatecg
opinion of psychologist Michael Suminski, Ph.D. R. at 22. Dr. Suminski determined that
Witherspoon was capable of making simple decisions and had adequate abilitjoionipegr
simple task with few changes in routindd. (citing id. at 5967). The ALJ found that this
opinion was “generally supported by information and findings in [Witherspoon’s] meaid#h he
records.” Id. Witherspoon attacks the ALXsliance on the State agermyinion because it pre-
dates the CCHS treaent notes in the record. Pl.’s Br. at 13. The opinions ofexamining
State Agency consultants, howeweerit significant considerationChandley 667 F.3cat 361.
The Third Circuit has clearly stated that “because state agency review pretddesiéw,
there is always some time lapse between the consultant’s report and theaAbgd had
decision. The Social Security regulations impose no limit on how much time may tvessrbe
a report and the ALJ’s decision in reliance on Itd? Moreover,the ALJ reviewedhe records
from CCHS which indicated that, instead of a worsening condition, Witherspoon was improving
over the course of a year and a half of treatmBntat 551.“The fact that the state agency

physician did not have access to émire evidentiary recordbecause the record was
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incomplete at the time of the assessméstinconsequential [if] the ALJ considered the entire
evidentiary record and substantial evidence suppor{shiger]determination.”_Hopkins v.
Colvin, No. 15-440, 2015 WL 7012533, at *2 (W.D. Pa. Nov. 12, 2015) (qudhagker v.
Astrue No. 3:11CV2465CM-DSC,2011 WL 7154218, at *6 (W.D.N.C. Nov. 28, 201L1)
Therefore, the ALJ did not err in affording significant weight to the Staea@gopinion.
Witherspoon alsanaintaingthat the ALJ erred by failing to evaluate the Adult Third
Party Function Report completed by Winifred Hicks, Witherspoon'’s sister. Bel.at 12-13; R.

at 180-87. In Burnetthe Third Circuit held that “the law requires the AbXobnsider and

weigh all relevant evidence, including nonmedical evidence from spousesspatkeat

relatives, friends, and neighbors.” 220 F.3d at 128vertheless, “[ijn many cases, courts have
found that an ALJ’s failure to address lay opinion testimony, although technicailylation of
applicable legal standards, did not require remand since the testimony would ncidnayed

the outcome of the caseButterfieldv. Astrue, No. 06-0603, 2011 WL 1740121, at *6 (E.D. Pa.

May 5, 2011) (colle@hg cases)see als@rosby v. Barnhart98 F. App’x 923, 926 (3d Cir.

2004). Here, even if the ALJ did not considertthied-party statement from Witherspoon’s

sister when making his decision, the error is harmless and does not require rémfeerd.

statement, Ms. Hickdescribedhat, although Witherspoappeaedto be depressed and had

back problems, he took care of his motierat 181; did not need reminders to take medicine

and help his mother with her medications, id. at 182; prepared his own mealis, ids own

laundry, id; walked, drove a car, and us@diblic transportationid. at 183; could go out alone,

id.; could shop in stores, idcould pay bills and count change,;idiatchal television,id. at 184;

and dd not need anyone to accompany him to the doctors or the store, id. She stated that she did

not know how much he could lift, how far he could walk before needing to rest, how long he
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could pay attention, whether he could finish what he starts, how well he could faiitb@nw
instructions, or how well he got along with authority figurésb.at 185-86. She also did not
know whether he had ever been fired or laid off from a job because of problems dettqng a
with other peopleld. at 186. When asked how he handigess, she stated “not wellld. She
stated she did not notice any unusual behavior in Withersgddon.

Instead of bolstering Witherspoon'’s testimony that he was unable to work due to his
impairments, the testimony only referred to Witherspoon’s depression and back grioblem
general terms, and largely confirmed that Witherspoon’s impairments did rettifip ability
to perform dayto-day activities and care for his moth&eeid. at 18086. Often when asked
about Witherspoon'’s abilities, his sister replied that she did not k&asid. In fact the
sister’s statements that Witherspoon was capable of handling a varietyivieaciind tasks was
not inconsistent with the ALJ’s determination that Witherspoon could perform adiraitge of
light work with various nomphysical limitations. Accordingly, “the ALJ’s failure to explicitly
assess the lay witness statement[] constitutes harmless error becausavitne$systatemejjit
dfid] ‘not reveal anything new which would cause the ALJ to discount the contrary medical

evidence.” Middleton v. Colvin, No. 2:1%v-1419, 2016 WL 244930, at *3 (E.D. Pa. Jan. 31,

2016) (quoting Bailey v. Astrue, No. 07-4595, 2009 WL 577455, at *11 (E.D. Pa. Mar. 4, 2009))

(additional internal quotation marks oreitf; see alsdrivetteJames v. Colvin, No. 12v-610,

2015 WL 4743769, at *2 (E.D. Pa. Aug. 11, 201Bemand, therefore, is not warranteste

D. The ALJ’s Evaluation of Witherspoon’s Obesity and Fatigue is Supported by
Substantial Evidence

Witherspoon argues that the ALJ erred by failing to consider the impact of Bisyobe
and fatigue on his ability to perform light work activity. Pl.’s Br. at 14-16. Thegements

lack merit.
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Although the ALJ did not mention obesity in his analysi®Rutherford the Third Circuit
“held that an ALJ’s failure to mention a claimant’s obesity does not warraahtemhere the
claimant has not expresslyiex on obesity as a basis for establishing functional limitations
during the course of the administrative proceedings, and where a claimant ordyaofésy
generalized assertion that obesity makes basic activities more difficult thandblelybe

othemwise.” McKean v. Colvin, 150 F. Supp. 3d 406, 416 (M.D. Pa. 2015) (dRuntperford

399 F.3dat552-53). Specifically, iRRutherford the claimant argued that the ALJ failed to
consider her obesity, a condition present in her medical records. 399 F.3d at 552-53. The Third
Circuit found, however, that the claimant never mentioned obesity as a condition thautechtr
to her inability to work, even when directly askdd. at 553. Moreover, the Third Circuit
determinedhat a “generalized” assertidmat “her weight makes it more difficult to stand [and]
walk . . .” was insufficient to require a remand where the record indicated thaltdHeefied on
the voluminous medical evidence as a basis for his findings regarding herndinsitand
impairmens.” Id.

Here, as irRutherford when asked by the ALJ to identify Witherspoon’s impairments,
his attorney did not mention obesity, nor did Witherspoon himself identify obesity throughout
the hearing._SeR. at34-52. Nor does Witherspoon point to any medical evidence that would
indicate limitations caused by obesity in excess of those found by the As.&nlM references
to his obesity in the record are brief notations of his Body Mass Index, with aagyeneri
generalized description of the varietyilmcreased risks associated with being overweight or
obese.Seeid. at 265, 468, 490, 497-98. Witherspoon also references instances when his
psychiatrist noted that Witherspoon was “counseled on[] [h]ealthy [e]atighade no

mention of obesity Seeid. at 547, 549, 554, 556, 558, 560, 562, 564, 566, 568, 570. None of
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these notations in the record identify any ways in which his obesity impacteshti®hal
limitations Therefore to the extent the ALJ erred in failing to address Witherspoon'’s obesity,
any such error was harmless and does not warrant a ref8aeRutherford, 399 F.3d at 552-

53; see alspe.q, Jones v. Colvin, No. 11-6698, 2013 WL 5468305, at *1 (E.D. Pa. Oct. 1, 2013)

(finding failure to adguately address claimant’s obesity harmless error where claimant “failed to
mention obesity when the ALJ asked him why he was unable to work”).

Witherspoon'’s claims regarding the ALJ’s purported failure to addressplaet of his
fatigue on his abilityo perform sustained work activity similarly do not warrant remamte
references to fatigue in the record are minimal. Witherspoon occasionaitiece{sieep
problems” to his psychiatristee e.q, R. at 448, 551, 572, but there is no indication from his
medical providers that his sleep problems or reports of fatigue resulted in atigriah
limitations. Moreover, although Witherspowmulicatedin his function report that he experienced
drowsiness from taking Xanageeid. at 178, his medical records do not support his contention.
See, e.g.id. at 551 (“He has a good response to meds.”); id. at 570 (“Thinks that meds have,
thus far, been a big help. He says that he has been able to sleep, and his areetghasd
considerably.”).Witherspoon relies on Dr. Baldino’s opinion that he would miss four days of
work or more per month and that Witherspoon would need to lie down every 10 to 20 minutes
during an eight-hour working shift. Pl.’s Br. at 15 (citing R. at 576-77). Dr. Baldino, howeve
expressly indicated in his opinion that these restrictions were due to “L5 muithy,” as
opposed to issues with fatigue. R. at 576-FudrthermoreDr. Baldino did not mention fatigue
anywhere in his opinionld. Ultimately, the burden is on Witherspoon to establish limitations
beyond those already incorporated into the ALJ’'s RFC findings. Here, Witherspooiidthifa

establish that his complaints of fatigue resulted in any additionaltetated linitations.
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V. CONCLUSION

For the reasons set forth above, | find that the ALJ’s findings are supported tansabs
evidence. Accordingly, PlaintiffRequest for Bview is denied An appropriate Order follows.

Dated:October 15, 2019

BY THE COURT:

/s Marilyn Heffley
MARILYN HEFFLEY
UNITED STATES MAGISTRATE JUDGE
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