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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ZAFTRINC., CIVIL ACTION
Plaintiff,

KEVIN JAMESON LAWRENCE, BVFR NO. 21-2177
& ASSOCIATES, LLC, JOHN KIRK,
AND KIRK LAW PLLC,

Defendants.

OPINION

Plaintiff Zaftr, Inc. (“Zaftr”)’s attempt to purchase 10,000 Bitcoin between August and
November 2020 was foiled not once, not twice, but three times. Across the failed attempts at the
transaction, Zaftr paid $5.6 million and did not receive a single Bitcoin in return. The purported
seller of the Bitcoin is not a party to this lawsuit, but the persons and entities who facilitated the
transaction, i.e., Defendants Kevin Jameson Lawrence and his company BVFR & Associates,
LLC (the “Lawrence Defendants™) and Defendants John Kirk and his law firm Kirk Law PLLC
(the “Kirk Defendants”), are. Plaintiff maintains that the Defendants have retained nearly $1
million of the money it paid. Seeking to recoup these amounts and other damages alleged to be
in excess of $32 million, Zaftr asserts claims for breach of contract, unjust enrichment,
conversion, fraudulent and negligent misrepresentation (including omission and non-disclosure),
and civil conspiracy. It also seeks a declaratory judgment regarding Defendants’ liability and its
alleged damages. The Kirk Defendants raise a crossclaim for indemnification and contribution
against the Lawrence Defendants.

Zaftr now moves for summary judgment pursuant to Federal Rule of Civil Procedure 56

on its first breach of contract claim (Count I), the Kirk Defendants move for summary judgment
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on all of Zaftr’s claims, and the Lawrence Defendants move for summary judgment on all of
Zaftr’s claims—except that for declaratory judgment (Count IX)—as well as the Kirk
Defendants’ crossclaim. For the reasons that follow, each of the parties’ summary judgment
motions shall be granted in part and denied in part.

I. FACTUAL BACKGROUND

Plaintiff Zaftr is a Canadian company based in Calgary engaged in the business of buying
and selling digital currency, primarily Bitcoin (sometimes referred to as “BTC”). Zaftr’s CEO is
Nathan Montgomery. Zaftr is regulated by FINTRAC, a Canadian regulator for financial
institutions. Zaftr’s business in Bitcoin involves borrowing Bitcoin through a line of credit from
one of its shareholders and liquidating that Bitcoin to fund new purchases of Bitcoin. When
Zaftr receives new Bitcoin from such a purchase, it replenishes the line of credit and profits from
the difference in the purchase price of the new Bitcoin and the sale proceeds of the credited
Bitcoin.

Defendant Kevin Jameson Lawrence is an attorney, once licensed to practice law in
Pennsylvania but whose license has been administratively suspended. Lawrence is the CEO and
managing member of Defendant BVFR & Associates, LLC (“BVFR”), a Pennsylvania LLC.

Defendant John Kirk is an attorney licensed to practice law in Pennsylvania and the
founding shareholder of Defendant Kirk Law PLLC (d/b/a Distributed Law Group) (“Kirk
Law”), based in Pennsylvania.

A. The Contemplated Transaction

Around mid-August 2020, Montgomery was introduced by non-party brokers to
Defendants Lawrence and Kirk, kicking off the process for Zaftr’s potential purchase of Bitcoin.

During a call with Montgomery set up by the brokers, Lawrence mentioned a potential third-



party seller whom he knew and had worked with previously, one James Smith, and the parties
discussed the procedure for the purchase. Montgomery was told that Smith had relationships
with Bitcoin miners and that through those relationships his company Bulk Bitcoin Trader, Ltd.
(“BBT”) was in a position to sell Bitcoin. After the parties’ initial encounter, Montgomery was
under the impression he was dealing with two American lawyers—one of whom (Lawrence) was
also represented to be a doctor, a former federal prosecutor, and an alumnus of the “Clinton
administration”—as well as a seller (Smith) who had experience selling Bitcoin. As it turned
out, “James Smith” appears not to be a real person and the purported seller’s true identity
remains a mystery. Additionally, Zaftr later discovered that Lawrence is not a medical doctor,
his law license was administratively suspended, he was never a federal prosecutor, and he did not
ever work in the Clinton administration.

After the initial call, the roles of the parties were set forth: Smith would provide the
Bitcoin; Zaftr would provide the funds; Kirk Law, through Kirk, would hold the funds in escrow
and act as counsel for BVFR; and BVFR, through Lawrence, would act as liaison with Smith,
acting, in Montgomery’s words, as the “face and the voice of the seller.” The arrangement was
such that Montgomery did not communicate with the purported seller during the transactions.

Before proceeding with any transaction, Zaftr attempted to conduct a due diligence
review to confirm the identities of James Smith and BBT, as well as their ability to complete the
contemplated transaction. A corporate records search revealed that Smith was listed as sole
owner and director of BBT, a company registered in the United Kingdom and in good standing at
the time. Kirk provided a copy of Smith’s passport in an email to Zaftr on behalf of Lawrence,
who provided it to Kirk on behalf of Smith. Zaftr then ran a report on Smith through Trulioo, a

service for watchlist screening and ID verification. According to Montgomery, Zaftr did not, at



the time it ran the report, have a subscription enabling it to validate U.K. passports. So while the
Trulioo report indicated no red flags for Smith, it did not validate Smith’s passport. As it turned
out, the passport was fake.

B. Identity Verification

Beyond Zaftr’s own due diligence, the parties also decided to use Lawrence as a
professional agent to attest to Smith’s identity through a limited purpose agency agreement (the
“ID Verification Agreement”). Pursuant to the ID Verification Agreement—signed by BVFR
and Zaftr—Lawrence, on behalf of BVFR, represented he had prior dealings with Smith and
verified that the individual he had spoken with in past video conferences was the same individual
as described and pictured in the passport.

C. First Transaction (“August Tranche”)

To execute the transaction, Zaftr entered into the “First Purchase Agreement” with BBT,
which set forth a plan to purchase Bitcoin through a number of tranches, beginning with 200
BTC and concluding at an aggregate of 10,000 BTC. The First Purchase Agreement also
includes a 10% non-performance fee, due by Zaftr or BBT to the other in the event one party
failed to perform. It also provides for a “Seller Mandate Fee” to be separated from the purchase
funds and paid to BVFR (as the “Seller’s Mandate”). Specifically, under the First Purchase
Agreement, the Seller Mandate Fee was to be “segregated and payable by Mandate Counsel
[Kirk Law]” to BVFR.

Zaftr also entered into the “First Escrow Agreement” with Kirk Law and BBT. This
agreement affirms that Kirk Law (specifically, Kirk) was engaged by BVFR to serve as its
counsel and provides for a 1% “Mandate Counsel Fee” for Kirk Law. Both the First Purchase

and First Escrow Agreements provide that Kirk Law, as the party maintaining the escrow



account, could only release Zaftr’s purchase funds to BBT after the Bitcoin was delivered to
Zaftr.

The third and final agreement in this first set is the “First Addendum” between Zaftr,
Kirk Law, and BVFR. The First Addendum provides that Kirk Law would not release funds in
the escrow account before the receipt of Bitcoin to any party except the Seller Mandate Fee to
BVEFR. It further provides that if the Bitcoin were not delivered within 24 hours of Zaftr’s funds
being sent to Kirk Law and being successfully cleared (the “Default Period”), funds sent to Kirk
Law would be returned to Zaftr within one day. Importantly, the First Addendum also provided
that, in the event the transaction failed, BVFR would return its Seller Mandate Fee to the Kirk
Law IOLTA to be returned to Zaftr, minus a conditional “Breakup Fee” of $50,000 to be retained
by BVFR.

Lawrence, on behalf of Smith and BBT, fixed the purchase price for the first tranche of
200 BTC (“August Tranche”) at $2,254,514. On August 25, 2020, Zaftr sent that amount to Kirk
Law and Kirk confirmed receipt of those funds. But Zaftr did not receive any Bitcoin in return.

During this time, Smith and Lawrence shared WhatsApp communications about the
transaction, during which Smith stated there was a delay in performance due to a “timing” issue,
apparently related to the Bitcoin miner(s). This information was relayed by Lawrence to Kirk

and then from Kirk to Montgomery.

i.  Transfers to Third-Party Bank Accounts
As completion of the August Tranche stalled, Kirk Law, at the Lawrence Defendants’
direction, made transfers of a portion of the August Tranche funds sent by Zaftr to Kirk Law’s
IOLTA to two third-party bank accounts held under the names “A.E. Consult LLC” and
“Nationwide Finance LLC.” Communications between Lawrence and Smith suggest the purpose
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of these payments was to facilitate the stalled transaction, and Lawrence testified he directed
these payments based on Smith’s requests. Kirk Law first sent $40,000 to A.E. Consult LLC but
soon recalled the payment at Lawrence’s direction. Despite the recall, however, the $40,000 was
not recovered. Lawrence then instructed Kirk Law to send $40,000 to the Nationwide Finance
LLC account. This payment was also recalled, but only a portion of the funds were recovered

($20,000). Zaftr was unaware of these payments to third-party accounts at the time.

ii. Aftermath of the Failed August Tranche

On August 28, in light of the failed attempt, Zaftr requested return of its funds, including
the Seller Mandate Fee. Zaftr repeated its request on September 2, asking the Kirk Defendants to
prepare to return the funds, and again on September 4. Kirk Law returned $1,886,977.60 to Zaftr
on September 4, an amount that included Kirk Law’s 1% Mandate Counsel Fee for the August
Tranche.

At the end of the failed August Tranche, Zaftr was short $367,536.40, the amount
claimed by BVFR as its Seller Mandate Fee, which BVFR was allowed to keep heading into the
next transaction attempt (although the conditions on its keeping those funds are disputed). The
amount actually retained by the Defendants, however, appears to be $367,536.40 minus the
$60,000 that was sent but not recovered from the two third-party accounts, thus equaling
$307,536.40.

D. Second Transaction (“September Tranche”)

The Lawrence Defendants next advised Zaftr that the purported seller would perform if a
different procedure was utilized. The new procedure involved a Malaysian law firm, Sabarudin,
Othman & Ho (“SOH”), represented by one Kenneth Gomes. Lawrence advised Zaftr that he

had previously worked with Gomes and that Gomes was managing partner at SOH. Zaftr also
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performed its own due diligence on Gomes and SOH, engaging local counsel in Malaysia to
assist. As it turned out, Gomes, or the person purporting to be Gomes, was not managing partner
at SOH.

Under this arrangement and as set forth in a new set of agreements—the “Second
Purchase Agreement” (signed by BBT and Zaftr) and the “Second Escrow Agreement” (signed
by Kirk Law, SOH, BBT, and Zaftr)—SOH would serve as an escrow intermediary and SOH’s
Malaysian bank account would serve as the escrow account. Similar to the first set of
agreements, the second set also set forth a plan to purchase Bitcoin through multiple tranches in
order to reach an aggregate of 10,000 BTC. For the first tranche, Zaftr would pay $2,051,479.08
in exchange for 205 BTC from Smith (“September Tranche”), which represented 200 BTC from
the failed August Tranche plus 5 BTC towards the non-performance fee for the August Tranche.
Three additional payments of 5 BTC were promised to be delivered to Zaftr for the three
subsequent tranches.

The Second Escrow Agreement set forth a general plan by which Zaftr would send
money first to Kirk Law, which would then send the money to SOH, at which point Smith would
provide the Bitcoin. But for the initial tranche of 205 BTC, Zaftr was to send funds directly to
SOH—bypassing Kirk Law.

On this basis, Zaftr sent $1,683,942.68 to the designated SOH account for the September
Tranche, reflecting the agreed-upon amount for the September Tranche minus the $367,536.40
BVEFR claimed from the August Tranche as its Seller Mandate Fee. Once again, Zaftr did not
receive any Bitcoin in exchange, nor were the funds sent to SOH returned to Zaftr.

At the end of the failed September Tranche, Zaftr was out $2,051,479.08; the Defendants

retained $307,536.40 (with the remaining $60,000 of the amount claimed by BVFR as its Seller



Mandate Fee in the possession of the two third-party accounts); and SOH/Gomes had
$1,683,942.68 of Zaftr’s funds.

E. Third Transaction (“October Tranche”)

After the failure of the September Tranche, either the Lawrence Defendants (on behalf of
Smith) or Gomes proposed another adjustment to the plan. Zaftr was told that if it would send
funds for a further tranche of 305 BTC (including 5 BTC towards the non-performance fee for
the September Tranche), then BBT would deliver the full 510 BTC owed (“October Tranche™).

To effectuate the new plan, Zaftr entered into a final agreement (the “Second
Addendum”)—signed by Kirk Law, BVFR, BBT, Zaftr, and SOH—which resumed the
procedure by which Zaftr would send funds to Kirk Law, and Kirk Law would forward the funds
to SOH—now through a bank account in Singapore.

Lawrence set the price for the October Tranche at $3,668,745. Zaftr sent the funds to
Kirk Law. Kirk Law wired $3,095,120.70 to the Singapore account, retaining $573,624.30 of
the funds for BVFR’s Seller Mandate Fee (an amount that included $36,687.45 for Kirk Law’s
1% Mandate Counsel Fee). Again, no Bitcoin was delivered. Between October 27 and
November 5, 2020, although Zaftr sent numerous communications to Lawrence and Gomes
requesting delivery of the 510 BTC, it never received any of the Bitcoin.

On November 14, 2020, Zaftr requested Defendants return all of the funds sent by Zaftr
in their possession, calculating the amount not sent to Gomes to be $941,160.70. In response,
Kirk Law returned its 1% Mandate Counsel Fee related to the October Tranche ($36,687.45).

At the end of the failed October Tranche, then, Zaftr was out $5,683,536.63. BVFR



claims $904,473.25 as its Seller Mandate Fee from the August and October Tranches.! The
Defendants appear to retain $844,473.25 of that amount, the remaining $60,000 having been sent
and not recovered from the two third-party accounts. Those funds are distributed between the
Kirk Defendants and the Lawrence Defendants. At present, the Kirk Defendants retain
$111,312.35, treating that amount as funds disputed in this litigation.?> The Lawrence
Defendants apparently retain the remainder (roughly $733,160.90%). Gomes retained
$4,779,063.38 of Zaftr’s funds.

Zaftr filed a lawsuit in Singapore related to the account funds remaining in Gomes’s bank
account there and obtained a judgment in its favor, recovering $2,145,120.70, which has since
been paid to its Singapore law firm. Litigation concerning amounts remaining in Singapore is
ongoing. Zaftr also continues to seek recovery of stolen funds in the courts of Malaysia.

II. PRELIMINARY MATTERS

A. Which Parties Are Bound by Which Agreements

Before turning to the breach of contract claims, a recap of who signed what, and a
determination of which entity is bound by which agreements.

There is no dispute that BBT signed and is bound by the First Purchase Agreement, the

First Escrow Agreement, the Second Purchase Agreement, the Second Escrow Agreement, and

! This amount might not take account of various wire fees, but it is used here as the amount relied upon by the
parties in their briefing and as supported by the record.

2 Answers to interrogatories suggest that the Kirk Defendants might maintain that some of the $111,312.35 is not
claimed by BVFR as the Seller Mandate Fee but is instead due to them as being “allocated towards general legal
work.” This issue has not been addressed by the parties in the briefing, so $111,312.35 will be used as the

presumptive amount.

3 1t is unclear if this amount fails to take account of various wire fees.
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the Second Addendum. There is also no disagreement that only BVFR and Zaftr are signatories
to the ID Verification Agreement. But the question is not so straightforward with respect to
whether Kirk Law and BVFR are bound by all of the first set of agreements (governing the
August Tranche)—the First Purchase Agreement, the First Escrow Agreement, and the First
Addendum—and all of the second set of agreements (governing the September and October
Tranches)—the Second Purchase Agreement, the Second Escrow Agreement, and the Second
Addendum.

Kirk Law and BVFR both signed the First Addendum and Second Addendum, both of
which expressly incorporate other agreements. Specifically, the First Addendum expressly
incorporates the First Escrow Agreement, which in turn expressly incorporates the First Purchase
Agreement. The Second Addendum expressly incorporates both the Second Escrow Agreement
and Second Purchase Agreement. Given that, the question is whether Kirk Law and BVFR are
bound by the agreements incorporated into the First and Second Addenda. The answer is yes.
“[A] party is bound by all of the provisions in the written agreement that it signs as well as the
provisions that are expressly incorporated by reference into the contract.” Friedman v. Yula, 679
F. Supp.2d 617, 624 n.15 (E.D. Pa. 2010) (quoting Pro. Sports Tickets & Tours, Inc. v.
Bridgeview Bank Grp., 2001 WL 1090148, at *4 (E.D. Pa. Sept. 13, 2001)). Similarly, “where a
contract refers to and incorporates the provisions of another, both shall be construed together.”
Trombetta v. Raymond James Fin. Servs., Inc., 907 A.2d 550, 560 (Pa. Super. 2006). Because
Kirk Law and BVFR signed the outer, incorporating agreements, they are bound by the terms of
the inner, incorporated agreements.

B. Indemnification and Hold-Harmless Provisions

Another preliminary issue to be addressed is the Defendants’ argument that two
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indemnification and hold-harmless clauses, appearing in the First and Second Escrow
Agreements, operate to protect them* from suits associated with BBT or SOH’s failure to
perform and, in effect, bar Zaftr’s claims against them here.’

The First Escrow Agreement states: “Both Seller and Buyer hereby agree and
acknowledge to look exclusively to each other for all remedies, in both law and equity, for any
failure to perform, and further indemnify and hold harmless Mandate Counsel [Kirk Law®] and
Seller’s Mandate [BVFR].” The Second Escrow Agreement, which also includes SOH as
“Escrow Counsel,” states: “Each of Seller, Buyer, and Escrow Counsel hereby agree and

acknowledge to look exclusively to one another for all remedies, in both law and equity, for any

4 The Defendants appear to argue that the indemnification provisions cover both the individuals and entities,
referring broadly to the “Kirk Defendants” and “BVFR Defendants™ in their briefing. But they have not addressed
specifically whether the individuals, in addition to the entities, would also be covered by the indemnification
provisions. The conclusions that follow as to the two indemnification provisions, however, remain the same in
either case.

5 The parties do not distinguish between the terms “indemnify” and “hold harmless.” The two are often treated as
two sides of the same coin. See, e.g., Indemnify, Black’s Law Dictionary (11th ed. 2019) (“To reimburse (another)
for a loss suffered because of a third party’s or one’s own act or default; HOLD HARMLESS.”); Hold Harmless,
Black’s Law Dictionary (11th ed. 2019) (“To absolve (another party) from any responsibility for damage or other
liability arising from the transaction; INDEMNIFY.”); Waynesborough Country Club of Chester Cnty. v. Diedrich
Niles Bolton Architects, Inc., 2008 WL 4916029, at *3 (E.D. Pa. Nov. 12, 2008) (““A clause which contains the
words ‘indemnify’ and ‘hold harmless’ is an indemnity clause which generally obligates the indemnitor to reimburse
the indemnitee for any damages the indemnitee becomes obligated to pay third persons.” (citation omitted)). Buf see
Korn v. Kertesz, 2008 WL 11513249, at *2 (E.D. Pa. Jan. 30, 2008) (treating indemnity and hold-harmless clauses
differently, apparently on the grounds that to hold harmless would prevent suit in the first place whereas to
indemnify refers to a right of reimbursement following payment); Valhal Corp. v. Sullivan Assocs., Inc., 44 F.3d
195,202 n.6 (3d Cir. 1995) (“Generally, an indemnity agreement also includes a ‘hold harmless’ clause by which
the indemnitor agrees ‘to indemnify and hold harmless’ the indemnitee. A hold harmless agreement is ‘[a]
contractual arrangement whereby one party assumes the liability inherent in the undertaking, thereby relieving the
other party of the responsibility.”” (citing Black’s Law Dictionary 658 (5th ed. 1979))). The parties in this case have
not suggested that there is a difference that would affect the analysis here.

¢ There is some ambiguity in the First and Second Escrow Agreements as to whether “Mandate Counsel,” as used in
those agreements, refers to Kirk Law or Kirk. Kirk, however, signs the agreements on behalf of Kirk Law and is
expressly treated in his role as the founding shareholder of Kirk Law, and Kirk Law is clearly treated as the
“Mandate Counsel” in the First and Second Addenda, which incorporate the First and Second Escrow Agreements,
respectively, as discussed supra. On that basis, and without specific argument on the issue by the parties, “Mandate
Counsel” is treated here as referring to Kirk Law.
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failure to perform, and further indemnify and hold harmless Mandate Counsel and Seller’s
Mandate.” But, as discussed below, neither of these provisions contains language which
indemnifies the Kirk Defendants or the Lawrence Defendants from either their own breaches of
any agreement to which they were a party or their own tortious conduct.

“It is well settled, under Pennsylvania law that ‘[iJndemnity agreements are to be
narrowly interpreted in light of the parties’ intentions as evidenced by the entire contract.””
Cottman Ave. PRP Grp. v. AMEC Foster Wheeler Env'’t Infrastructure Inc., 439 F. Supp.3d 407,
438 (E.D. Pa. 2020) (citing Consol. Rail Corp. v. Delaware River Port Auth., 880 A.2d 628, 632
(Pa. Super. 2005)). “The construction of an indemnity contract is a question of law for the court
to decide,” and “the court must strictly construe the scope of an indemnity contract against the
party seeking indemnification.” Jacobs Constructors, Inc. v. NPS Energy Servs., Inc., 264 F.3d
365, 371 (3d Cir. 2001). The intention of the parties “should be ascertained primarily by looking
to the language used in the agreement.” Fallon Elec. Co., Inc. v. Cincinnati Ins. Co., 121 F.3d
125, 127 (3d Cir. 1997).

Whether the agreements’ indemnification provisions apply here differs depending on
which type of claim is being considered. Those claims by which Zaftr seeks to hold the
Lawrence Defendants and the Kirk Defendants liable for Zaftr, BBT, or SOH’s failure to
perform their (Zaftr, BBT, or SOH’s) obligations under the contracts must be seen through a
different lens from those in which Zaftr seeks to hold the Lawrence Defendants and the Kirk
Defendants liable for their own (the Lawrence Defendants and the Kirk Defendants’) obligations
under the parties’ agreements. And another turn of the kaleidoscope is required to consider
whether the indemnification provisions cover the Lawrence Defendants and the Kirk Defendants

for their own tortious acts.
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The plain language of the two provisions supports the Lawrence Defendants and the Kirk
Defendants’ argument that the indemnification and hold-harmless provisions protect them from
liability for Zaftr, BBT, or SOH’s failure to perform.” In this regard, the provisions require Zaftr
(the Buyer) to look exclusively to BBT (the Seller) or SOH (the Escrow Counsel under the
Second Escrow Agreement) for all remedies for their own (Zaftr, BBT, or SOH’s) failure to
perform and to indemnify and hold harmless Kirk Law and BVFR for any such failure to
perform. To the extent that Zaftr’s Complaint maintains that “Defendants have breached their
obligations” by “failing to deliver any of the required BTC” or, more broadly, is premised on
either BBT or SOH’s failure to perform their own obligations under the agreements, the
indemnification and hold-harmless clauses put paid to Zaftr’s claims against the Kirk Defendants
and the Lawrence Defendants.®

The indemnification and hold-harmless provisions do not, however, bear on any claims
that arise from the Lawrence Defendants or the Kirk Defendants’ own alleged breach of the
parties’ agreements. Specifically, there is no language in the clauses that purports to extend

indemnification or hold-harmless protections to the Kirk Defendants or the Lawrence Defendants

7 Specifically, the Lawrence Defendants argue that Zaftr has “broadly and unequivocally relieved [them] from any
liability related to Buyer and/or Seller’s failure to perform under the agreements” and liability relating to SOH’s
failure to perform. The Kirk Defendants similarly argue that the clauses render them indemnified and held harmless
“from any loss associated with Smith’s failure to perform and/or deliver Bitcoin.” Further, the Kirk Defendants
argue that “[s]ince Zaftr’s unsupported claims clearly arise from Smith’s alleged failure to perform and deliver the
subject bitcoin, those claims are barred. . . .” As to the last argument, while the Kirk Defendants use the language
“arise from,” which might otherwise be read expansively in the context of indemnification or other contractual
contexts, see, e.g., Nitterhouse Concrete Prod., Inc. v. Molders, 2016 WL 827131, at *3 (M.D. Pa. Mar. 3, 2016)
(interpreting a provision including the phrase “may arise by reason of” broadly); Allstate Ins. Co. v. Masco Corp.,
2008 WL 183651, at *2 (E.D. Pa. Jan. 22, 2008) (treating an arbitration clause featuring the language “arise under
the terms of [an agreement]” as having a “broad scope”), the two provisions at issue do not feature this language,
and the Kirk Defendants may not write terms into the contract that are not there.

8 Zaftr does not provide any argument that the two provisions would not also protect the individual Defendants, who
signed the agreements on behalf of their respective entities, from liability in this respect.
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for such breaches.” Thus, for example, Zaftr’s contentions that the Lawrence Defendants
breached the ID Verification Agreement; that the Kirk Defendants and the Lawrence Defendants
improperly retained funds from the transaction; and that the Kirk Defendants and the Lawrence
Defendants violated the parties’ agreements by sending funds to third-party bank accounts before
any Bitcoin was delivered are not covered by the provisions.

The same applies to claims based on alleged tortious acts of the Kirk Defendants or the
Lawrence Defendants. (Here, Zaftr’s tort claims are for conversion, fraudulent and negligent
misrepresentation and omission, and civil conspiracy.) “It is well-settled in Pennsylvania that an
indemnity agreement that covers loss due to the indemnitee’s own negligence must be clear and
unequivocal.” Jacobs Constructors, 264 F.3d at 371; see also Dansko Holdings, Inc. v. Benefit
Tr. Co., 991 F.3d 494, 503 (3d Cir. 2021), as revised (Mar. 25, 2021) (“In Pennsylvania, a
prospective release for negligence is ‘unenforceable’ unless it does so ‘with the greatest
particularity.”” (quoting Topp Copy Prod., Inc. v. Singletary, 626 A.2d 98, 99 (Pa. 1993))).!°
Moreover, a release from suits based on a party’s own future reckless, grossly negligent, or
intentional conduct generally violates public policy. See Tayar v. Camelback Ski Corp., 47 A.3d

1190, 1203 (Pa. 2012) (provision releasing reckless conduct invalid as against public policy);

% The lack of such language can be seen by comparison to the case cited by the Lawrence Defendants, Booth v.
Bowen, 2008 WL 220067 (D.V.I. Jan. 10, 2008). In Booth, there was broad exculpatory language in the contract at
issue: “further release and hold harmless . . . from any claim or lawsuit. . . .” Id. at *2 (emphasis added). Here,
there is no such language releasing Defendants from all potential claims by Zaftr.

19 To the extent that the Kirk Defendants and the Lawrence Defendants argue that the indemnification and hold-
harmless provisions apply to their own tortious action or breach of contract, that would essentially treat the two
provisions as releases from liability or exculpation clauses. After all, if the indemnification and hold-harmless
provisions did apply to the Defendants’ own conduct, the provisions would functionally release them from liability
to Zaftr. See, e.g., Dansko Holdings, 991 F.3d at 503 (“If Dansko had to indemnify Benefit against its own
negligence suits against Benefit, that would effectively release Benefit from negligence liability to Dansko.”).
Along these lines, it is worth noting that exculpatory clauses must be “expressed in clear and unequivocal terms.”
Topp Copy Prod., 626 A.2d at 101. Here, the contracts contain nothing that could be read as an exculpatory clause.
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Hackerman v. Demeza, 2016 WL 1295036, at *12 (M.D. Pa. Mar. 31, 2016) (provision releasing
grossly negligent conduct unenforceable as against public policy); see also 8 Williston on
Contracts § 19:24 (4th ed.) (“A party may not, for public policy reasons, exempt itself from
liability for gross negligence, reckless conduct, or intentional wrongdoing.”). Here, there is no
clear language purporting to release, indemnify, or hold-harmless the Kirk Defendants or the
Lawrence Defendants for their own tortious conduct, and any interpretation extending the two
clauses to cover intentional tortious conduct would violate public policy.

In short, the main flaw in the Lawrence Defendants and the Kirk Defendants’ arguments
is that they are premised on the assumption that Zaftr’s claims rest only on BBT and/or SOH’s
failure to perform. But Zaftr’s claims against these Defendants reach further in that they concern
the Kirk Defendants or the Lawrence Defendants’ own alleged breaches of the agreements as
well as their own alleged tortious conduct. '!

C. The Kirk Defendants’ Crossclaim for Indemnification and Contribution

In their Answer, the Kirk Defendants raise a crossclaim against the Lawrence Defendants
for common law indemnification and contribution. The Lawrence Defendants move for
summary judgment on this crossclaim on grounds that it fails to allege a cause of action under

Pennsylvania law.

" The Kirk Defendants and Lawrence Defendants’ proposed interpretation of the indemnification provisions—that
they cover all suits in contract or tort, including their own breaches of the contracts and their own tortious actions—
also ignores the Pennsylvania Supreme Court’s admonition that “a contract must be interpreted to give effect to all
of its provisions.” See Commonwealth ex rel. Kane v. UPMC, 129 A.3d 441, 464 (Pa. 2015). Specifically, the
remainder of the paragraphs in which the two indemnification clauses appear require Zaftr, BBT, and, in the case of
the Second Escrow Agreement, SOH to consent to the jurisdiction of Pennsylvania courts “for any and all claims”
against Kirk Law (as “Mandate Counsel”) and BVFR (as “Seller’s Mandate™). This language expressly
acknowledges the possibility of suits by Zaftr against both entities.
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As a preliminary matter, “common law indemnity is only available for liability sounding
in tort and is not available for breach of contract.” Baum v. Schlesinger, 2022 WL 3716682, at
*14 (W.D. Pa. May 26, 2022). Further, common law indemnity is not available where the party
seeking indemnity is found to be an intentional tortfeasor. Bank v. City of Philadelphia, 991 F.
Supp.2d 523, 530-31 (E.D. Pa. 2014).

With those strictures comes a further restriction that, absent a contractual provision,
indemnity under Pennsylvania law is only available where the party seeking indemnity is
“vicariously or secondarily liable for the indemnitor’s acts.” Allegheny Gen. Hosp. v. Philip
Morris, Inc., 228 F.3d 429, 448 (3d Cir. 2000) (citation omitted); Ruggieri v. Quaglia, 2008 WL
5412058, at *9 (E.D. Pa. Dec. 24, 2008) (““Once secondary or vicarious liability is established,
the indemnitee, who was legally obliged to pay damages solely because of its legal status, may
seek reimbursement from the party who is primarily liable.””). The “classic example of such a
legal relationship is that of principal and agent, employer and employee.” Bachtell v. Gen. Mills,
Inc., 422 F. Supp.3d 900, 907 (M.D. Pa. 2019) (quoting City of Wilkes-Barre v. Kaminski Bros.,
804 A.2d 89, 92 (Pa. Commw. 2002)). “One way to think of indemnification is considering
whether the indemnitee properly delegated one of its legal responsibilities to a party whose
failure to carry out that duty resulted in the plaintiff’s injury.” Id. at 908. An example of such a
relationship would be a municipality delegating the “authority to maintain a public walkway to a
nearby property owner”: if a pedestrian suffered injury due to the walkway not being shoveled,
say, the municipality and property owner “would both be liable, as a matter of law, but the
municipality could seek indemnification from the property owner.” Id. In other words, the
principal, liable only because of a legal construct (e.g., vicarious liability) can seek

indemnification from the agent whose actions were the primary cause of the harm.
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In this situation, the Kirk Defendants are, if anything, the “agent” in their relationship to
the Lawrence Defendants, who serve as the analogous principal. Kirk Law (specifically, Kirk)
served as counsel to the client BVFR during the transaction, and an attorney-client relationship is
generally recognized to be a principal-agent relationship under Pennsylvania law whereby the
attorney is the agent of the client. See McCarthy v. Recordex Serv., Inc., 80 F.3d 842, 853 (3d
Cir. 1996).

The problem with the Kirk Defendants’ indemnification claim, then, is that it turns the
typical situation in which a party would be entitled to common law indemnification on its head.
Rather than a principal seeking indemnification from an agent, whose actions make the agent
primarily liable for the harm, the Kirk Defendants, as the analogous agent, seek indemnification
from the Lawrence Defendants, the principal. The Kirk Defendants point to no authority
suggesting that common law indemnification should be extended to encompass the inverse of
cases in which it would normally apply. Put another way, the Kirk Defendants have not
demonstrated that they would be “liable for the [Lawrence Defendants’] conduct as a matter of
law” (e.g., vicariously liable for the conduct of the Lawrence Defendants) such that they could
then seek indemnification from the Lawrence Defendants as the party whose conduct “actually
gave rise to liability.” Bachtell, 422 F. Supp.3d at 907.

Because the criteria for common law indemnification are not met, the Lawrence
Defendants motion for summary judgment shall be granted against the Kirk Defendants’
crossclaim in respect to its claim for indemnity.

Contribution, however, is “distinct from an indemnity claim” and applies in a situation
where “a party seeks to share blame with a joint tortfeasor.” Id.; see EQT Prod. Co. v. Terra

Servs., LLC, 179 F. Supp.3d 486, 495 n.5 (W.D. Pa. 2016); see also 42 Pa. C.S. § 8324(a)
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(“Right of contribution”). Joint tortfeasors are defined as parties who are “jointly or severally
liable in tort for the same injury to persons or property.” 42 Pa. C.S. § 8322. As yet, no party is
liable under any of the tort theories in this matter—the case is still in the thick of litigation.
Accordingly, in that any ruling on the Kirk Defendants’ demand for contribution would be
premature before the resolution of the outstanding tort claims, see Pittsburgh Logistics Sys., Inc.
v. Landstar Ranger, Inc., 2018 WL 4096282, at *2 (W.D. Pa. Aug. 28, 2018) (listing cases
holding that contribution claims are premature before the plaintiff has been held liable, judgment
has been made, and plaintiff suffers the damages sought), summary judgment will be denied in
respect to the contribution demand in the Kirk Defendants’ crossclaim.
1. SUMMARY JUDGMENT STANDARDS

With the brush now cleared, the discussion turns to the thicket of the substance of the
claims. A party is entitled to summary judgment if it shows “that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ.
P. 56(a). “By its very terms, this standard provides that the mere existence of some alleged
factual dispute between the parties will not defeat an otherwise properly supported motion for
summary judgment; the requirement is that there be no genuine issue of material fact.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). “Inferences to be drawn from the
underlying facts contained in the evidential sources must be viewed in the light most favorable to
the party opposing the motion.” Peters Twp. Sch. Dist. v. Hartford Acc. & Indem. Co., 833 F.2d
32, 34 (3d Cir. 1987).

“A genuine issue is present when a reasonable trier of fact, viewing all of the record
evidence, could rationally find in favor of the non-moving party in light of his burden of proof.”

Doe v. Abington Friends Sch., 480 F.3d 252, 256 (3d Cir. 2007) (citing Celotex Corp. v. Catrett,
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477 U.S. 317, 322-26 (1986); Anderson, 477 U.S. at 248-52). “The non-moving party may not
merely deny the allegations in the moving party’s pleadings; instead he must show where in the
record there exists a genuine dispute over a material fact.” Id. (citation omitted). The standard
does not change when, as here, the parties have filed cross-motions for summary judgment:
“[t]he court must rule on each party’s motion on an individual and separate basis, determining,
for each side, whether a judgment may be entered in accordance with the Rule 56 standard.”
Auto-Owners Ins. Co. v. Stevens & Ricci Inc., 835 F.3d 388, 402 (3d Cir. 2016) (citation
omitted). A moving party is entitled to judgment as a matter of law where the “nonmoving party
has failed to make a sufficient showing on an essential element of her case with respect to which
she has the burden of proof.” Celotex, 477 U.S. at 323.

A. Breach of Contract Claims

Counts I and II of Zaftr’s Complaint are for breach of the various contracts. Count I
alleges breach of not one, not two, not three, but four of them: the First Purchase and Escrow
Agreements, the First Addendum, and the ID Verification Agreement. Count II alleges breach of
the Second Escrow Agreement and Second Addendum.!? Zaftr moves for summary judgment as
to Count I, and Defendants move for summary judgment as to both counts.

In Pennsylvania a breach of contract claim is premised on: “(1) the existence of a
contract, (2) a breach of a duty imposed by the contract, and (3) resultant damages.” Siematic
Mobelwerke GmbH & Co. KG v. Siematic Corp., 643 F. Supp.2d 675, 685 (E.D. Pa. 2009)

(citing Williams v. Nationwide Mut. Ins. Co., 750 A.2d 881, 884 (Pa. Super. 2000)). “To

12 Per the analysis supra, the terms of the Second Purchase Agreement are incorporated into the Second Addendum,
for which reason it is also discussed in the context of Zaftr’s breach of contract claims.
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withstand summary judgment on a claim for breach of contract, the non-moving party must
demonstrate the existence of a genuine issue of fact regarding those three elements.” Id. '3

No party disputes the existence of the contracts nor that there w