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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAULETTE BILLIE & RONALD BILLIE, h/iw, CIVIL ACTION
Plaintiffs,

V.

AUTISM SPEAKS, INC, NO. 122261
Defendant

MEMORANDUM RE: DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

Baylson, J. December B, 2012

l. INTRODUCTION

Plaintiffs, Paulletteand Ronald Billie, initiated thigremises liabilityaction against
Defendant, Autism Speaks, Inc., for an injury Mrs. Billie suffered at gpaitly during one of
Defendant’s eventsCurrently before the Court is Defendant’s Motion for Summary Judgment.
Defendant argues that it cannot be liable for Mrs. Billiejsry since it did not possess the
property where the injury occurred. The Camitt GRANT Defendant’'snotionbecause a
reasonable fadinder could not infer, based on the evidence in the record, that Defendant had
possession of the park. Althoughaltiffs asseranew theory ofiability in their brief, thisnew
theoryhas noviability under the circumstances of this case.
Il FACTS AND PROCEDURAL BACKGROUND

The Defendant, Autism Speaks, is a non-profit organization that raises fundsdor auti
awareness and research. One way Defendads funds is by holding “Walk Now for Autism”
events wheréndividuals are encouraged, but not required, to solicit donakbovgalking five
kilometers Depositiorof Paulette Billie {(Billie Dep.”) at69:6-9. On April 16, 2011,

Defendant held a “Walk Now for Autism” evethiat was attended by approximately 8,000 to
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10,000 people at Lehigh Parkway in the City of Allentown. During the eviat,Billie
fractured her right ankle when she stepped into a hole in a grassy hill where skde parke

Lehigh Parkway is owned, maintained, and regulated by the City of Allentown.
Deposition of JasoHertz (“Hertz Dep.”)at 89; Deposition of Richard Adoltzman (“Holtzman
Dep.”) at 9. The City granted Defendanpermit to use¢he park on the day in question.
Holtzman Depat 1011. In order to obtain th permit,Defendantvas required t@btain
insurance coverage for $1,000,000 and produce a certificate showing that the Cliéytufwéi
was included as an aitidnally insured party. Ex. 1 at 6 to Holtzman Dep.

Under the permitt is undisputed thddefendant “was required to follow the rules and
regulations of the Lehigh Parkway . . . and in that connection, Lehigh Parkway wa® dipe
public during the Walk.” Def's Mot. § 11. Richard A. Holtzmdre $uperintendent of the
Parks and Acting Dector of Parks and Recreatidastified about th@ature of Defendant’s
permitas follows:

Q. And did the City of Allentown grant Autism Speaks Inc.
the permissiorio use the Lehigh Parkway for the 2011 walk?

A. Yes.

Q. And in doing so was Autism Speaks required to follow the
rules and regulations of the Lehigh Parkway?

A. Yes.

Q. Was the Lehigh Parkway open to the public during the
walk?

A. Yes.

Q. In other words,could my client Autism Speaks keep

anybody from doing their normal walk or run, fishing, any other
activity that the park is open to?

A. No.

Q. How about dogs? People walk dogs in the Lehigh
Parkway, correct?

A. Correct.
Q. Could my client keep folks from doing that?
A. No.



Q. How about streets? Are there streets where you can drive
your car through the Lehigh Parkway where this walk was going to

take place?

A. Yes.

Q. And could my client have closed those streets to the public?
A. No.

Q. Were any of thentlosed to the public during the walk if
you know?

A. Not to my knowledge, no.

Id. Itis alsoundisputed that the “[t]he City of Allentown Department of Parks and Recreation
retained the right to regulate and control the Park by limiting the areasPéditkéhat could be
used for the Wallandimposing limitation$ on the activities that could take place.” Def's Mot.
113.

On the day before the evedgnnifer Smith fronAutism Speak walked through the park
with JasorHertz (the Maintenance Foremen of the Parks Departmditg significance of this
walk-throughis disputed by the parties, specifically whetther City expecte®efendanto
inspect for holes. Although there is conflicting evidence in the record, it tends totsuppor
Defendant’s contention that thetyCheld no suchexpectation The evidence is as follows:

JasorHertz the Maintenance Foremen who went onvilagk-through withSmith
answered “no” when asked if there was “any other purpose of your walk-tfirbegjdes
“showing the folks from Autism Speaks as well as the parking folks wherethdy park and
where the walk could take place?” Helliep. at 57.Hertzalso answered “no” when askéets
there any maintenance of this field that you as the maintenance forepersoteéxutism
Speaks to do in preparation for the walkd: at 26. Elsewhere in his deposition, howetAsrtz
gave a somewhdlifferentanswer. WheRlaintiffs’ counselsked, you said you expected

[Defendant] to do an inspection for safety, corfddertzanswered[s]ure. Yeah.”ld. at 52.

! As set forth in the permit, “1. You may not solicit in an aggressivenera . . . 2. You may not block pedestrian
right-of-way, emergency vehicle access shall not be obstructed. 3. Do not obstett strsidewalks.” Def's Mot.
713.



Richard Holtzman, the park superintendéssfified that the City never asked, nor
expected, the Defendant to insptxet park for safety prior to the everioltzmananswered
“no” when asked?Are you aware of anything. .that was told to Autism Speaks requiring them
to inspect the parking areas before using them for the walk?” Holtzman Dep. at 14-15.
Holtzman also answed “no” when asked'Are you aware of anybody from your office
warning® Autism Speaks that there were groundhog holes that people should be carefdl of?”
at 16. In addition, when asked “[d]id your department last year expect Autisaks3pego
through the park the day before looking for any holes, either whether they be esé&hol
groundhog holes, and fill them in,” Holzman responded “I don’t think we expect them to. |
believe there was a meeting that they did a swal&ugh of the route, but that’s about itd. at
23.

It is undisputed thahe holewhich Mrs. Billie stepped in was not dis@edduring the
walk-through. It is not clear, however, that the hole even existbattime According to
Hertz the hole was probably not there April 14 (one day before the walk-througbgcause it
was large enough that it would have likbsen discovered wherncay employeecut the grass.
HertzDep. at 24. Further, if the hole was made by a groundhtmgtz noted that it could have
been maden the morning of the event, as they can be made in as little as onddh@ir56.

On the day of the everibefendaniprovided port-a-johngents and food.The
Defendantlso utilized dand trailey which itrentedfrom the City. All of thesé&ems were

removedirom the parkfollowing the event.

2 Hertz testified that, during his work as Maintenance Foremen, he hadseevegroundhog holes in the field
where Mrs. Billie was hurtld. at 1314, 1819.

% Based on its appearance and depth, Hertz did not believe the hole was mageunghog He believed, instead,
that it wasmanmade. Id. at 2021.
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On April 26, 2012, the Plaintiffs filed their Complaint against Defendant, allegiig bot
negligence and consortium negligence. (ECF No. 1). Plaintiffs amende@dn@naint on
May 17, 2012, (ECF No. 4), to which the Defendant replied with an Answer, (ECF. No. 6). On
August 24, 2012, Defendant filed its Motion for Summary Judgment on both claims. (ECF No.
15). In a telephone conference with the parties on December 12, 2012, thaskedrt
Plaintiffs’ counsel to provide legal authority to support the contentions that Defendant (1)
possessed the park and (2) assumed a duty of care to the event participamtg by goe walk-
through. (ECF No. 26). On December 13, 2012, Plamifimitted a supplemental letter
addressing both issues. (ECF No. 27).
[I. LEGAL BACKGROUND
A. Jurisdiction

This Court has jurisdiction over Plaintiff's stdeev claims pursuant to 28 U.S.C. 88
1332(a) and (c)The Billiesare Pennsylvania citizens who allege damages in excess of $75,000.
Autism Speaks is a non-profit corporation organized under the laws of Delaware withipgbri
place of business in New York City.eXue is propeunder 28 U.S.C. 8§ 1391(R).
B. Summary Judgment

A district court should grant a motion for summary judgment if the movant can show
“that there is no genuine dispute as to any material fact and the movant isl ¢émfiiégment as
a matter of law.”Fed.R. Civ. P. 56(a). A dispute is “geine” if “the evidence is such that a

reasonable jury could return a verdict for the nonmoving party.” Andetsiberty Lobby,

Inc., 477 U.S. 242, 248 (1986A factual dispute is “material” if it “might affect the outcome of

the suit under the governing lawld. Under Rule 56, the Court must view the evidence in the



light most favorable to the non-moving party and draw all justifiable inferendasor of the

non-movant.ld. at 255 (citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 158-59 (1970)).

C. Pennsylvania Tort Law
“In order for the partyd be liable” in a premises liability casét fhustfirst be a

‘possessor’ of land.”_Blackmun v. Federal Realty Inv. Trust, 664 A.2d 139, 142 (Pa. Super.

1995) see alsdestate of Zimmerman v.obtheastern Pa. Transp. Auth., 168 F.3d 680, 684 (3d

Cir. 1999) (“The duty to protect against known dangerous conditions falls upon the possessor of
the land.”). The Pennsylvania Supreme Court has defined possession in accordance with the
Restatement (Sead) of Torts § 328@s“authority to manage the land and regulate its use.”

Stanton v. Lackawanna Energy, Ltd., 886 A.2d 667, 676 (Pa. 2005). According to the Third

Circuit, mere‘use’ of land “does not equate with possession” because “[a]dcelssid need not
entail control over land.”Zimmerman 168 F.3d at 685Even howeverwhere a partyloes own
or posses$and,the Pennsylvania Recreational Wgd_and and Water Act (“RULWA”grants
immunity from ordinarypremises liability claim# the land is (1) open to the public, (2) used
recreational purposeand (3) free of charge to user®8 P.S. § 477-6(25tanton, 886 A.2d at
675.

Finally, where no dutys owedto a third party, a dutgf care may be assumed by
engaging in certaiaffirmative conduct. Pennsylvania courts have adopted § 324A of the
Restatement (Second) of Tgni¢hich provides that:

One who undertakes, gratuitously or for consideration, to render
services to another which he should recognize as necessary for the
protection of a third person or his things, is subject to liability to
the third person for physical harm resulting from his failure to
exercise reasonable care to protect his undertaking, if

(a) hisfailure to exercise reasonable care increases the risk of such
harm, or



(b) he has undertaken to perform a duty owed by the other to the
third person, or

(c) the harm is suffered because of reliance of the other or the third
person upon the undertaking.

Sheridan v. NGK Metals Corp., 609 F.3d 239, 263 (3d Cir. 2010) (quoting Restatement (Second)

of Torts§ 324A (1965)).
IV.  THE PARTIES’ ARGUMENTS

Defendant provides two argumefus why its motion for summary judgment should be
granted: First, it did not possess the property and thus it owed no duty of care to Mrs. Billi
Second, assumirgyguendo that itdid possess the property, it would qualify for immunity under
RULWA.

In their brief opposinghe motion, Plaintiffs did not argue that Defendant possessed the
property. Instead, Plaintiffs focused almost entirely on Defendant satitez theory that
RULWA provides immunity if the Court finds possession.

Plaintiff's only substantive response regarding the possession issue isDiefgndant
did not have possessionniverthelesassumed a duty of care (under § 324A of the
Restatement) by inspecting the park for safety during the-thedkigh and taking out the
$1,000,000 isurance policy. This is the first time Plaintiffs have raised this theory.eiin th
Amended Complaint, Plaintiffs alleged negligence on the grounds that Defendant was an
“occupier” of the park who was “required to use reasonable care in the maintendmuse af
the land, and to protect invitees from foreseeable harm.” Am. Compl.  11. Althougtif®laint
noted that liability undeg 324A is “not presently before the Court,” they nevertheless contend

that it is a basis for rejecting Defendant’'s motiét's Mem. at 45.



V. ANALYSIS

As discussed belowhere is no evidence from which a reasonableffader could inér
that Defendant possessed the city park. This defect cannot be cured by r&@sg2d# because
the evidence in this case does not support Plaintiff's theory that Defendant @ssduotg of
care to protect event participants from hazards on the premises.
A. Defendant Was Not in Possession of the Property

The evidence is clear that Defendant did not Hau#hority to manage the larahd
regulate its usé Stanton, 886 A.2d at 676, and thus did not possess the park. The undisputed
facts show that: (1) the City of Allentown owns and maintains the park; (2) Zefeobtainec
permit to use the park which requiradherence to theiy’s rules and regulation$3)
Defendant did not modify the padther tharby bringing in port-a-johngents anda band
trailer; and(4) Defendant had no authority to exclude the public from the &ukh facts are

analogous to those at issueDavisv. City of Philadelphia, 987 A.2d 1274 (Pa. Commw. Ct.

2010). There, the Pennsylvania Commonwealth Courtthaté sports club with a permit to
play soccer in a city fieldvas not in possession of the field during the course of its weekly
games because“occupied the Field for only brief periods, approximately once a week; [it] did
not modify the Field other than by painting lines on it; and the Field was used bgathps
during the rest of the weekDavis, 987 A.2d at 1279. Und®&avis it is evident that Defendant
did not possess Lehigh Parkway.

In their supplementaektter, Plaintiffs argue that possession in this case is a matter that
should be left to a jury. The Court, which has carefully reviewed the legal authi@tityyg the

Plaintiffs, finds no legal basis to support this contention. The few Pennsylvania cases ttited |



letter provide no basis for finding possession under the circumstancés ltarking any
precedent from Pennsylvania courts, Plaintiffs rely primarily on¢ases from other

jurisdictions. PI's Supp. Ltr. at 3 (citing Jarr v. Seco Constr. Co., 666 P.2d 392 (Wash. Ct. App.

1983); O’'Shea v. Claude C. Wood Co., 97 Cal. App. 903 (1979); McLinn v. Kodiak Elec.

Assoc, 546 P.2d 1305 (Ak. 1976): Isler v. Burman, 232 N.W.2d 818 (Minn. 1976}y the

following reasons, however, these four cases do little to bolster Plaintiffioposi

First, theQ’Sheacourt directly contradicts Plaintiff's assertion that “the status as a
licensee makes the licensee a possessor of land.” PI's Supp. Ltr. at 3. TikadDiBt states
that “mere permission to use land, dominion over it remaining in the owner andnestimeor
exclusive possession of it being given, is but a license . . . . Such a person has not therpossessi
of theland . ...” 97 Cal. App. at 909 (first alteration in original).

Second, possession was a question of fagalirbecause the progg owner testified
that, on the day of plaintiff's injury, the defendant (a real estate compang)ifieampl ete
charge of the open house amdd the responsibility to control prospective purchasers viewing
the property and . . wasin control of the site and buildings as they related to the showing of
certain units’ 666 P.2d at 395 (emphases added). No analogous evidence of “complete” control

exists in the instant dispute.

* The cited Pennsylvania cas#mply demonstrate the general propositions {iatpossession is normally a factual
question for the jury, (2) title ownership is not a prerequisite for findoggessiorand(3) possession can be
demonstrated under a variety of circumstances.

® Based on these cases, Plaintiffs assert possession based on the follegau)falits‘{Defendant] had between
8,000 to 10,000 people walking at the park. They had about 6,000 vehiclesdamttand they set aside places
for parking. They hired security guards appearing to be police underSHaaf directing the flow of traffic. They
actually put up traffic control devices to create a-oag loop of traffic. They brought in food and refrigerated
trucks to keep the food cold. They had electric power for the refrigerafioey installed a bantsid and multiple
tents and even a stabg-ambulance to protect their invitees. They set up gohtas. The City gave them a
license, and for that one day, the Defendant not only intended to contpalrihdut they actually did.” PI's Supp.
Ltr. at2-3.



Third, the defendant iMcLinn (a utility company installing a telephonelpalongside a

public street) had authority to control the property (presumably because okareagsSee
546 P.2d at 1306-07. Although the plaintiff's injury occurred in the street adjacent to where the
poll was being installed, the relevance o§8uenario is questionable to the facts before this
Court.

Finally, thelsler decision-although the most persuasive of the four cited cabas—
been interpreted narrowly by Minnesota courts under circumstances anatfjonsetat issue

here. Se#&lardwad Springs Christian Ranch, Inc. v. Walk to Emmaus, 801 N.W.2d 193, 198

(Minn. Ct. App. 2011).In Isler, the Minnesota Supreme Court found sufficient evidence of
possession where the defendant church planned, organized, and supervised a snowmobile party
on the premises of a private farm that the church was gigemission to use. 232 N.W.2d at
821. Thelsler court found possession, in part, because prior to the party, the tlaarch
inspected the property for hazards and had “assured those involved that the party would be
supervised and chaperoned by the churdt.”

Although it is unclear what significance Pennsylvania courts would give teléne
court’s holding, Minnesota courts have interpreted it narrowly under conditions mirgarsa

to the present facts. In Hardwood Springs, the defendant was an organizationeldad rent

facility for a women'’s retreat. 801 N.W.2d at 195. Atissue was whether the deferadant
liable for an injury that occurred when a retreat participant slipped arahfalpatch of ice on
the facilitys premises.ld. at 196. The court held that the organizati@s not liablbecause,
under its contract with the facility, it “was not obligated to perform anytaaance or to sand,
salt, or clear ice from the premisedd. at 198. As the court noted, the responsibility for

maintaining the premises remained with the facility during the entirety of tleatdat. Since
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the circumstances idardwood Springs are more analogous to the instant dispute than the

circumstances itsler, thelsler decision provides limited support fBtaintiffs’ argument, and
certainly not enough to warrant this Court, sitting in diversity, to infer that Pleansy courts
would apply it to the case at bar.
B. No Liability Under § 324A0f the Second Restatement

AlthoughPlaintiffs argue that Defendant might be liable url824A they cite no case
law, nor otherwise attempt to demonstrate the existence of a genuine dispateraal fact.
Plaintiffs merely offer the conclusory statent that Defendant “assumed [a duty of care uder
324A] by inspection for safety of its guestand taking out the insurance policy. PI's Mem. at 4;
PI's Answer to Def’'s Moty 15. As discussed below, 8§ 324A does not provide a viable basis for
relief under the circumstances here becdl¥there is naenuinefactual dispute thahe risk
was foreseeab]d2) there is no genuine factual dispute hatendant engaged in an affirmative
undertaking to prevent the risk; and (3) the nfactDefendant purchased an insurance policy is
of dubious relevance.
1. Foreseeability of Risk

According to the Pennsylvania Supreme CouftiHere was no reason that the defendant
should have foreseen that his actions were necessary for the protection ointiif§ plaicause

of action will lie under § 324A.”_Cantwell v. Allegheny Cnty., 483 A.2d 1350, 1354 (Pa. 1984).

Here, there isi0 evidence that Defendant “should have foreseen” that failing to inspect thee entir
premises, let alone the specific area where Mrs. Billie was injured, was argdesprotecting

event participants. Accding to Holtzman, the City neitherarned Defendant about the

existence of holesor asked Defendant to inspect for them. Further, accordidgrtg he had

never seegroundhogholes in the field wher®irs. Billie was injured.Since there is no
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evidence the City warned Defendant about the holes or asked Defendant to look fonehem,
is no genuindactual dispute that the risk was foreseeéble
2. An Affirmative Undertaking

According to the Third Circuit, dr liability to be imposed under § 324Ahé defendant
specifically [must have] undertaken to perform the task that [it] is charijledhaving

performed negligntly.” Sheridan609 F.3d at 263 (quotirgatentas v. United State&87 F.2d

707, 716 (3d Cir. 1982)see alsd&ound of Mirket §, Inc. v. Continental Bank Int’l, 819 F.2d

384, 392 (3d Cir. 1987) (“[W]e have found no Pennsylvania case that has imposed liability in the
absence of bothffirmative conduct and physical injury.” (emphasis added)).

Here,there is nothing in the record to indicate that Defendant understood the purpose of
the walkthrough to be for safety purposes. Accordingléstz the onlytwo purposes of the
walk-through were to show Defendant whexentparticipantscould park and where the Walk
would take place. AlthougHertztestifiedthat he personally expect&sfendanto inspect the
premises for safety, this subjective expectation does not establish the Défeada
understanding. Since there is no evidence that Defendantthkeemalkthrough was for safety
purposes, its difficult to characterize the wallsan affirmativeundertaking‘to render services
to [the City] which [Defendant] should [have] recognizedd]necessary for the protection of a

third person or his things . . . .”_Sound of Markéteef 819 F.2d at 392 (quotirigestatement

(Second) of Tort§ 324A (1965)).

® This Court addressed a similar incident in Carter v. United Stdtes1 62927, 2011 WL 6812868 (E.D. Pa. Dec.
27, 2011) (Baylson, J.). Under the reasoninGaifter there is no basis in the current record from which to
reasonably infer that (1) Defendant had constructive notice of theoh¢2) Defendant failed to exercise reasonable
care by failing to discover a single hole in an expansive fa&e2011 WL 681868, at *36.
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3. Insurance Policy Has Little Apparent Relevance

Finally, Plaintiffs do not provide any authority or explanation to sugpeir contention
that Defendant’s purchase of the insurance policy subjects it to 8 324A liakilitys face, the
contentiormakes little senseLiability under 8 324Aequires that thaegligent undertaking 6
an affirmative actause the Plaintiff's injury. SeePatentas687 F.2dat 717 (“[T] he language of
the Restatement assumes that the injurigtren fact from the defendasthegligent
performance of his or her undertaking . . . .”). Even assuthatgurchasing an insurance
policy is an “affirmative” undertakinpr purposes of 8 324A, there is no evidence that
Defendant was negligent @oing so, nor can it be said that Defendant’s purchagesof
insurance caused Mrs. Billie’s injury.
VI.  CONCLUSION

For the foregoing reasons, the Defendant’s Motion for Summary Judgitidoe
GRANTED. The caswill therefore will be DISMISSED.

An appropriate order follows.
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