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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

CHARLESBRIDGES,

Aaintiff, :
V. : No.5:12-cv-02316

CAROLYN W. COLVIN,
Acting Commissioner of Social Security
Administration,etal.,

Defendants.

MEMORANDUM OPINION

Plaintiff's Motion for Reconsideration and/or Reargument, ECF No. 63 — Denied
Defendants’ Motion to DismissCount Il, ECF No. 65 — Granted
Plaintiff's Motion for Leave to File Third Amended Complaint, ECF No. 67 - Denied

Joseph F. Leeson, Jr. September 30, 2015
United States District Judge

l. Introduction

Presently before the Court are the foliogvthree motions: (iPlaintiff’'s Motion for
Reconsideration and/or Reargument of théedof the Court dated March 28, 2014, in which
the Court granted, in part, the motion of Defartddao dismiss Plaintiff's Amended Complaint,
(i) Defendants’ Motion to Disigs Count Il of Plaintiff's Amaded Complaint, the sole claim
presently remaining in Plaintiff's Amended @plaint following the Court’s aforementioned
March 28, 2014 Order, and (iii) Plaifits Motion for Leave to File a ThirtdAmended

Complaint. For the following reass, the Court denid3aintiff’s Motion for Reconsideration,

Contrary to the title of this Motion, Plaintiff's complaint has only been amended once.
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grants Defendants’ Motion to Dismiss Count IIR&intiff's Amended Complaint, and denies
Plaintiff's Motion for Leave to amend his complaint.
. Factual Background®

Plaintiff is an administrative law judgeALJ”) employed by the United States Social
Security Administration and was formerly tHearing Office Chief Adhinistrative Law Judge
(“HOCALJ") at the Administration’s Harrisbgy Pennsylvania office. Am. Compl. § 20, ECF
No. 30. Applicants for Social Security benefire entitled to appeahfavorable decisions on
their claims, and Social Security AdministratidhJs, such as Plaintiff, preside over these
appeals. Id. 11 29, 42. The HOCALJ of a regiona@i&d&ecurity Administration office acts in a
managerial capacity for the office, id. § 32, wiiblne of the essentialuties of the HOCALJ”
being “to assign and reassign aglsecases to subordinate ALJghin the hearing office,” id. |
43.

Plaintiff alleges that the Social Securtgministration and certain individuals employed
by the Administration discriminated against temthe basis of his status as an African-
American in violation of Title VII, violatedhis due process rights under the Fifth Amendment,
and engaged in tortious conduct under PennsylvawiaRkintiff's claimsarise out of a decision
by Defendant Jasper Bede, the Regional Chief ahd Plaintiff's immediate supervisor during
Plaintiff's tenure as HOCALJ, to removeaRitiff from his position as HOCALJ of the
Harrisburg office. See id. {1 22-231-75. Plaintiff claims that Oendant Bede conspired with

Defendants Janet Landesburg and Reana SwemepLJs who were subdimate to Plaintiff

2 The following is a brief overviewf the circumstances that gaveerio this action. A comprehensive

review of the factual background of this action can be found in a previous opinfE@btirt granting in part
Defendants’ prior motion to dismiss Ritiff's Amended Complaint. See Bridges v. Astrue, No. 12-cv-02316, 2014
WL 1281158, at *5-9 (E.D. Pa. Mar. 28, 2014).



in the Harrisburg office, to remove Plaintifbfin his position on the & of “racial animus,
jealousy and malice agairBlaintiff.” 1d. {1 24-25, 44.

According to Plaintiff, Defendant Bedegxplanation for removing Plaintiff from his
position was that Plaintiff had improperlgassigned a pending appeal from Defendant
Landesberg to another ALJ—a decision thdtDefendant Landesbetg file a grievance
against Plaintiff._Id. at ] 65-75. Plaintiff, hewer, claims that his decision to reassign the
appeal from Defendant Landesp@omported with the Social Security Administration’s case
management procedures, which suggestdibgndant Bede’s explanation for removing
Plaintiff from his HOCALJ role was merely aqtext. Id. Plaintiff ontends that, in fact,
Defendants Landesburg and Sweeney, who are white, had urged Defendant Bede to remove
Plaintiff from his position, ad Defendant Bede “acceded to the demands of [the] two white
females.” Id. at 64, 78.

Plaintiff's Amended Complaint contains tf@lowing eight claims: (1) violations of
Title VII's prohibition on discrimination on the be of race in employment and Title VII's
prohibition on the creation of a hde work environment, whicPlaintiff asserted against the
Social Security Administration and the indlual Defendants, Am. Compl. 1 4-8, 62-78; (2)
violation of Plaintiff’'s procedwal due process rights under thélriAmendment as a result of
his removal from his position as HOCALJ with@urt opportunity for a hearing, which Plaintiff
asserts against the Social Security Administration and the individual Defendants, Am. Compl. 1
79-82; (3) violation of Title VII's anti-retali&n provision, arising out of allegations that
Defendant Bede failed to pralé Plaintiff with a meaningf opportunity to bid on open
HOCALJ positions after Plaintiff was removeain his position as HOCALJ of the Harrisburg

office, Am. Compl. 11 83-85; (4) defamation unBennsylvania law, arising out of allegations



that the individual Defendants made “statemants innuendo that Plaiff does not apply the
Social Security laws and regtitans properly, or is, somehow unithl, biased or dishonest in
his application of the Social 8arity law,” Am. Compl. 11 86-92; (5) tortious interference with
contractual relations under Pennsylvania lavwgjrag out of allegationtghat the individual
Defendants intentionally interfed with the collective bargaining agreement that governs the
relationship between HOCALJs and subordiétds, Am. Compl. 11 934; (6) intentional
infliction of emotional distress under Pennsyhzaalaw, which Plaintiflasserted against the
individual Defendants, Am. Corhd[{ 95-97; (7) “wrongful didtarge in violation of public
policy” under Pennsylvania lawghich Plaintiff asserted againthe individual Defendants, Am.
Compl. 11 98-99; and (8) intrusion upon seidnsinder Pennsylvania law, arising out of
allegations that the individual Defendants improperly disclosed the terms of a prior settlement
Plaintiff reached with the Equal Employment Opportunity Commis§ieEOC”), Am. Compl.
19 100-01.
lll.  Procedural History

On February 21, 2014, Plaintiff moved for enforary restraining order and preliminary
injunctive relief based on allegations that Defant Bede had suspended Plaintiff from his
duties as an ALJ for a ten-dayriwel following a “focused reviewdf ninety cases that Plaintiff
had adjudicated. See Mem. Supp. Pl.’s Mot. T&@ Prelim. Inj. 7-8, EE No. 44-3. Plaintiff
claimed that he was to undergaining during this period of suspsion._Id. After Plaintiff and
his attorney failed to appear at a hearing @irfiff's Motion, the @urt denied Plaintiff's
Motion. See Order, Feb. 24, 2014, ECF No. 49. Pfathe&n appealed the denial of his Motion
to the United States Court of Appeals for the Third Circuit. See Notice of Appeal, Mar. 6, 2014,

ECF No. 57. The Third Circuit dismissed the ap@saioot because Plaintiff had completed the



training and been reinstated to his positiortigytime the court considered his appeaée

Bridges v. Comm’r of Soc. Se&07 F. App’x 168, 170-71 (3d Cir. 2015).

On March 28, 2014, this Court granted, imtpne motion of Defendants to dismiss
Plaintiffs Amended Complaintismissing seven of Plaintiffsight claims. First, the Court
dismissed each of Plaintiff's claims of dignination that he brouglgainst the individual
Defendants, which had alleged violations of his constitutional rights and his rights under Title
VII. The Court explained that Title VII providehe exclusive remedy for a federal employee to
seek redress for racially motieat employment discriminationnd a Title VII claim can only be
asserted against the head of a federal ag@atyndividual federaémployees. See Bridges v.
Astrue, No. 12-cv-02316, 2014 WL 1281158, at *120HPa. Mar. 28, 2014). Second, the Court
dismissed each of Plaintiff's claims againstitidividual Defendants sounding in state tort law.
The individual Defendants had asglthat the Federal Tort Claimst precludes Plaintiff from
asserting tort claims againsdividual federal employees, andeafPlaintiff failed to respond to
this aspect of Defendants’ motion, the Cougrged this aspect of Defendants’ motion as
uncontested. See id. at *14-15. Third, the Court dismissed each dfffdalitle VIl claims
against the Social Security Administration. Btdf had claimed thathe Social Security

Administration violated Title VII's prohibition omaking employment decisions on the basis of

3 The court also stated that, evethié appeal had not been moot, the court would have affirmed the district

court’s denial of his motion for prelimary injunctive relief because Plaiifitiailed to make a clear showing of
irreparable harm. See Bridges, 607 FpApat 171 n.7. The court rejected Pidif's argument that irreparable harm
should be presumed under these circumstances, obstatrtge Third Circuit “has expressly rejected such a
presumption in employment discrimination cases.” Id. (citing Marxe v. Jackson, 833 F.2d 1121, 1127 (3d Cir.
1987)).
4 In the same appeal, Plaintiff also challenged a separate order this Court issued on the same day that the
Court denied Plaintiff’s motion for preliminary injunctive relief, in which the Court granted Defendants’ motion to
dismiss a supplemental pleading Plafriid filed on November 15, 2013 and to deny Plaintiff's request for leave

to file a second supplemental pleading. See Order, Feb. 24, 2014, ECF No. 48; Notice of Appeal 1. Plaintiff had
failed to file any opposition to Defendants’ motion, &mel Court granted Defendants’ motion in both respects as
uncontested. See id. at 4 & n.4. The Third Circuit dismissegithtion of Plaintiff's appeal for lack of jurisdiction
because the Court’s order granting@alants’ motion “was not a finakdision appealable under 28 U.S.C.

§ 1291.” See Bridges, 607 F. App’x at 171.



race, creating a hostile work environment, egtdliating against an employee who engages in
conduct protected by the statute. With respe&lamtiff’'s hostile workenvironment claim,
Defendants had argued that Plaintiff's complairiethto plead facts sufficient to state such a
claim, and, after Plaintiff failed to respondthis aspect of Defendants’ motion, the Court
granted that aspect of Defemdisi motion as uncontested.eSel. at *15. With respect to
Plaintiff's claims of discrimination on the basitan adverse employmeacttion and retaliation
arising out the removal of &htiff as HOCALJ, the Court granted Defendants’ motion to
dismiss those claims because Plaintiff failedriwety exhaust his administrative remedies before
seeking judicial relief. The Couexplained that before a fedeeamployee may sue for violations
of Title VIl in federal court, the employee “nuaitiate contact with an EEO counselor within
45 days of the date of the matter alleged tdiberiminatory or, irthe case of a personnel

action, within 45 days of the effective datellod action.” See id. (quioig Winder v. Postmaster

Gen. of the United States, 528 F. App’x 253, 255 (3dZLi13)). Plaintiff did not argue that he

had done so; rather, he contended that his éttutimely meet with an EEO counselor should
have been excused under the “discovery rulejtlwprovides that the 45-day exhaustion period
may be tolled until an individual, exercising reaable diligence, becomes aware of the injury
giving rise to the Title VII vichtion. The Court observed, howevirat Plaintiff learned of his
removal from the HOCALJ position—the injury givimige to his claims under Title VII that he
had been discriminated against on the basissofdtie and retaliated agdif@r prior claims he
filed with the EEOC—on the same day thatwes removed from that position, but did not
contact an EEO counselor until more than fmanths later. Because nothing in Plaintiff's
complaint suggested that there was any gap ie kietween his alleged Title VIl injury and his

discovery of that injury, the Court dismissed eatPRlaintiff’'s remaining Title VII claims as



time-barred See id. at *16-17. Finally, the Court dissed Plaintiff's claims of retaliation in
violation of Title VII becaus@laintiff failed to respond to Dendants’ contention that his
Amended Complaint did not set forth sufficieatfs to state a retaliati claim. See id. at *17.

The sole claim left standing in PlaintiffSmended Complaint following this disposition
is Count II, in which Plaintiff heges that Defendants violatedlgrocedural due process rights
under the Fifth Amendment by removing him from his position as HOCALJ without an
opportunity for a hearing. See id. at *18.

On April 12, 2014, Plaintiff movetbr reconsideration of th€ourt’s decision to dismiss
all but Count Il of his Amended Complaint. Plaithtontends that he did contest various aspects
of Defendants’ motion that tieourt found to be uncoested, and that the Court’s decision to
grant, in part, Defendants’ motion to dissihis Amended Complaint rested on various
“manifest errors of law.” See Pl.’s Mot. Rets. and/or Reargumeot Order Dated Mar. 28,
2014, ECF No. 63.

On April 17, 2014, Defendants responded tm 1l of Plaintiff’'s Amended Complaint
by moving to dismiss that claim, arguing that @murt lacks subject matter jurisdiction over the
claim and, alternatively, that Plaintiff has rstéited a claim upon which relief can be granted.
See Defs. Mot. Dismiss Countdf Pl.’'s Am. Compl., ECF No. 65.

On April 23, 2014, Plaintiff filed a motion fdeave to amend his Amended Complaint.

Plaintiff seeks leave to add three additional claamsing out of revisions the Social Security

Administration made to the positi description for AdministratioALJs. Plaintiff contends that

° The Court also supplied a second reason for dismyigaaintiff's retaliation claim. In addition to arguing

that the retaliation claim was time-barred, Defendants hadedsed that Plaintiff failed to plead facts sufficient to

state the claim. Plaintiff failed togpond to that contention, and the Court observed that it could have granted
Defendants’ motion in this respeat uncontested. See id. at *17.

6 With respect to that aspect of Plaintiff's rettitia claim that arose out of his removal as HOCALJ, this

decision supplied a second, independent basis to dismiss that aspect of his claim in addition to the fact that the claim
was time-barred.



these revisions violate his corgtional rights and constitutetediation against him in violation
of Title VII. See Pl.’s Mot. Leav€&ile Third Am. Compl., ECF No. 68.

While these three motions remainedh@iag, Plaintiff again sought preliminary
injunctive relief. On October 2@014, Plaintiff filed a motion for a temporary restraining order
and preliminary injunctive relief. See MGRO and Prelim. Injunctive Relief, ECF No. 73.
Plaintiff sought to restrain éhSocial Security Administtian from conducting a “focused
review” of prior decisions he issued as an A&d,action which he contended was “illegal for
various reasons.” See Order 3 n.5, Oct. 24, 201&, [B& 78. After a hearing, the Court denied
Plaintiff's motion, concluding that he had falleo demonstrate a likkood of success on the
merits of his contentions or that he wosldfer any imminent, irreparable injury absent
preliminary injunctive relie See id. at 5 n.6. Plaintiff again aggled the denial of his request for
preliminary injunctive relief to the Third Cirduand his appeal isgending. See Notice of

Appeal, ECF No. 80; Bridges v. Comm'r Soc. Sec., No. 14-4555 (3d Cir. appeal docketed Nov.

26, 2014

On March 20, 2015, Plaintiff filed a third moti for preliminary injunctive relief, and on
September 9, 2015, the Court held a hearinglamtiff’'s motion and heard argument on the
other motions presently pending before the Court.

This Memorandum Opinion concerns Plaingffhotion for reconsideration of the Court’s
March 28, 2014 Order dismissing all but Colirtf Plaintiffs Amended Complaint,
Defendants’ motion to dismig3ount Il of Plaintiffs Amendd Complaint, and Plaintiff's

motion for leave to amend his Amended Complaint.

On March 13, 2015, this case was reassigned from the Honorable James Knoll Gardner to the undersigned.



lll.  Plaintiff's motion for reconsideration of the Court’s March 28, 2014 Order supplies
no grounds for the Court to disturb that Order.

Plaintiff urges the Court to reconsider Msrch 28, 2014 Order dismissing all but Count
Il of his Amended Complaint. Plaintiff invokes hdtederal Rule of Civil Procedure 59(e) and
60(b) as a basis for his motion for reconsideratbut neither is applicable. Rule 59(e), which
states that “[a] motioto alter or amend a judgment mustfibed no later than 28 days after the
entry of the judgment,” is inapplicable besauhe Court’s Order was not a “judgment.” The
Rules define the word “judgment mean “a decree and any order from which an appeal lies.”
Fed. R. Civ. P. 54(a). An order dismissing some notiall, of a partys claims is neither a
decree nor an order from which an appeal ligberasuch an order is interlocutory in nature.

See Andrews v. United States, 373 U.S. 334, 340 (1963) (“[T]he judgment to be appealable

should be final not only as tdl he parties, but a® the whole subject-matter and as to all the

causes of action involved.”); Pellicano v. Blue Cross Blue Shield Ass’'n, 540 F. App’x 95, 97 n.4

(3d Cir. 2013) (“[B]ecause an order dismissing fettran all claims or parties is generally not a
final judgment, a Rule 59(e) motion to challengehsan order may only be filed after the district

court enters the final judgmeh{quoting Auto Servs. Co. v. KPMG, 537 F.3d 853, 856 (8th Cir.

2008))).

For the same reason, Rule 60(b) is alsppfiaable. The Rule proges that a “court may
relieve a party or its legal representative frofimal judgment, order, or proceeding” for certain
enumerated reasons. The inclusion of the windl” in the text of the Rule means that
“interlocutory judgments are notdurght within the restetions of the rule.” Fed. R. Civ. P. 60(b)

advisory committee’s note to 1946 amendtngorres v. Chater, 125 F.3d 166, 168 (3d Cir.

1997) (observing that “purely imecutory” orders do not fall ithin the scope of Rule 60(b),

“which applies only to ‘final’ judgments and orders”).



Thus, “neither Rule 59(e) nor 60(b) applese because the order [Plaintiff] seeks to
have reconsidered is not a final judgment aleotbut rather an intertutory decision.” See

Jairett v. First Montauk Sec. Corp., 153 F. Supp. 2d 562, 579 (E.D. Pa. 2001); Am. Guar. &

Liab. Ins. Co. v. Fojanini, 99 F. Supp. 2d 5580 (E.D. Pa. 2000). Instead, Plaintiff's only

recourse is to this Court’s “inherent power owgerlocutory orders,” which permits the Court to

“reconsider them when it is consonant witktjce to do so.” See United States v. Jerry, 487 F.2d

600, 605 (3d Cir. 1973) (citing United Statesryson, 16 F.R.D. 431, 435 (N.D. Cal. 1954),

aff'd, 238 F.2d 657 (9th Cir. 1956)Fed. R. Civ. P. 60(b) advisory committee’s note to 1946
amendment (observing that intendory orders are “subject to the complete power of the court

rendering them to afford such relief from thenjietice requires”); In re Res. Am. Sec. Litig.,

No. CIV. 98-5446, 2000 WL 1053861, at *2 (E.D. Baly 26, 2000) (resorting to the court’s
inherent powers to reconsiden interlocutory order). This peer should be exercised sparingly,
however, to preserve the interastinality inherent in judiciabecision-making. See In re Res.

Am. Sec. Litig., 2000 WL 1053861, at *2 (citing fRaund v. Cont’l Assurance Co., 813 F.

Supp. 104, 1107 (E.D. Pa. 1992)). Thus, “[c]ourts tend to grant motions for reconsideration
sparingly and only upon the grounds traditionalgilable under [Rule] 59(e).” A&H

Sportswear Co. v. Victoria’'Secret Stores, Inc., NGiv.A. 94-7408, 2001 WL 881718, at *1

(E.D. Pa. May 1, 2001) (Van Antwerpen, J.). The purpose of a motion under Rule 59(e) is to
“correct manifest errors of law or fact orgieesent newly discovered evidence,” which means
that “[a] proper Rule 59(e) motion theredamust rely on one of three grounds: (1) an
intervening change in controllingw; (2) the availability of new evidence; or (3) the need to

correct clear error of law or prevent masifejustice.” Lazaridis v. Wehmer, 591 F.3d 666, 669

10



(3d Cir. 2010) (citing Max’s Seafood CaféQuinteros, 176 F.3d 669, 677 (3d Cir. 1999); N.

River Ins. Co. v. CIGNA Reinsurance Co., 52 F.3d 1194, 1218 (3d Cir. 1995)).

The Court need not reactetimerits of Plaintiff's mobtin for reconsideration, however,
because Plaintiff’'s motion is untimely. “Motiof@r reconsideration or reargument shall be
served and filed within fourteen (14) days aftex entry of the order caerned, other than those
governed by Federal Rule of Civil Procedurée)d E.D. Pa. Local R. Civ. P. 7.1(g). As the
Court has observed, Plaintiff’'s motion does nageaunder Rule 59(e); therefore, Plaintiff had
until April 11, 2014—fourteen days from the datdle# Court’s order that he challenges—to file
and serve his motion. Plaintiff filed his motion on April 12, 2014, the fifteenth day. The Court,

therefore, may deny Plaintiff's motion on thissisa See Oldcastle Precast, Inc. v. VPMC, Ltd.,

No. 12-6270, 2013 WL 3865112, at *2 (E.D.. Baly 26, 2013) (denying a motion for
reconsideration that was not filsvithin fourteen days afterehentry of the challenged order);

see also United States v. Eleven Vehicldweir Equip. & Accessories, 200 F.3d 203, 214 (3d

Cir. 2000) (“[1]t is not an abuse of discretion #district court to imposa harsh result, such as
dismissing a motion or an appeal, when a litigant failstrictly comply with the terms of a local
rule.”). Plaintiff neither acknowliges that his motion is untimely nor attempts to invoke the

Court’s discretion to depart from the local gedural rules. See Elen Vehicles, 200 F.3d at

215 (“[A] district court can depart from the striogs of its own local mcedural rules where (1)
it has a sound rationale for doing so, and (2Jaag does not unfairly prejudice a party who has
relied on the local rule to his detriment.”).
Even if the Court were to entertain Plits motion, the Court inds no clear error of
law or manifest injustice in éhOrder, nor any other basisravisit the outcome. Plaintiff

challenges the Court’s Order on three grounds: fissgontends that the Court was mistaken in

11



concluding that he failed to oppose certaipeass of Defendants’ motion to dismiss his
Amended Complaint. Second, he contends thaCthet's decision contairf$nanifest errors of
law.” Third, he contends thatelCourt incorrectly concludedahhis hostile work environment
and retaliation claims were time-barrechr¢ of these contentions are meritorious.

A. The Court correctly concluded that Plaintiff failed to oppose Defendants’ motion to
dismiss his hostile work environment and retaliation claims.

The Court dismissed Plaintiff's hostile wogkvironment and retaliation claims against
the Social Security Administration because Rliifailed to respond t®efendants’ contention
that his Amended Complaint did nontain facts suffigint to support either claim. See Bridges,
2014 WL 1281158, at *15 (“Plairitis Memorandum does not addsesr respond to defendants’
argument that his Amended Complaint failstate sufficiently a hostile-work-environment
claim under Title VII. Accordingly, . . . | grant defendants’ Motion to Dismiss as
uncontested . . . ."”); id. at *1(7TAlthough plaintiff did respondo defendants’ argument that
removal from the HOCALJ position was not an adverse employment action . . ., Plaintiff's
Memorandum does not otherwise respond to defgstdargument thate failed to plead
sufficient facts to support the other necessdeynents of a Title VII retaliation claim.
Accordingly, . . . | grant defendants’ Mon to Dismiss as uncontested . . . .”).

Plaintiff argues that the Court overlookaid arguments in opposition to Defendants’
motion to dismiss these claims, and that tber€was therefore mistaken in concluding that
Defendants’ motion was uncontested. Pl#idibes not, however, contend that the Court
overlooked any arguments or materials thateamntained in his opposition to Defendants’
motion. Rather, Plaintiff direstthe Court to various arguntsrand materials scattered
throughout the record of this actiend other materials Plaintiff ctas are in the pulic record),

arguing that his opposition to Defendanttion can be found in these places.

12



This argument misapprehends the basis upon which a motion may be granted as
unopposed. A party may not stand silent in the éd@motion, expecting the Court to generate
arguments on the party’s behalf by piecingeiier arguments and materials scattered
throughout the record of the case. “To put it simplgintiffs who fail to brief their opposition to
portions of motions to dismiss &0 at the risk of having those parts of the motions to dismiss

granted as uncontested.” Celestial Cmtyv.0eorp. v. City of Phila., 901 F. Supp. 2d 566, 578

(E.D. Pa. 2012); see Nelson v. DeVry, No. 07-4436, 2009 WL 1213640, at *10 (E.D. Pa. Apr.

23, 2009) (“Failure to address even part of dioman a responsive brief may result in that

aspect of the motion being treated as unopposexké also Celestial, 901 F. Supp. 2d at 578
(collecting cases). Thus, the Court did neacly err—or err at &—in concluding that
Defendants’ motion was unopposed in certaineetspand granting Defendants’ motion in those
respects.

But even if the Court were to consid@w, for the first time, the arguments and
materials Plaintiff belatedly calte the Court’s attendn, they still fail to do what Plaintiff failed
to do in his opposition to Defendants’ motioespond to Defendants’ contention that his
Amended Complaint fails to state a hostilerk environment oretaliation claim.

Plaintiff first argues that the Court should/eaaken notice of two documents he claims
are a matter of public record. Plaintiff contetliat the “HALLEX Manuécited in Plaintiff's
Amended Complaint, . . . which was the basisHiaintiff's actions for which he was ‘removed’
as HOCALJ[,] is a matter of public record” and]ie same holds true for the ‘ALJ Collective

Bargaining Agreement” that gevns the relationship betweBl©CALJs and subordinate ALJs.
See Pl.’s Br. Supp. Mot. Recons. and/or Baarent of Order Dated Mar. 28, 2014 7-8, ECF No.

63-1. That may be so, but Plaintiff does not explaw either of these documents shows that his

13



Amended Complaint adequately states eithaosdile work environment or retaliation claim
under Title VII. Rather, Plaintiffnerely states that dtts supportive of [Piatiff's] contentions
stem from [these] documents and Plaintiff's refeesnthereto, that are matters of public record.”
Id. at 7. Defendants contended in their motiodismniss Plaintiff's hostile work environment
claim that his Amended Complaint does not cangaiy facts to suggest the existence of conduct
on the part of Defendants that was “sufficientlyese or pervasive to state such a claim.” See
Bridges, 2014 WL 1281158, at *15. Plaintiff doest explain how the HALEX Manual or the

ALJ Collective Bargaining Agreement, or facts ttetem from” these documents, show that his
Amended Complaint contains factual allegas necessary to support a hostile work
environment claim. With respect to his retaliatmaim, Defendants arguéldat Plaintiff failed

to assert “any facts that suppbis claim of retaliation,” which ires him to show that “(1) he
engaged in activity protected Bytle VII; (2) his employer toolan adverse employment action
against him; and (3) there was a causal conmebttween his participation in the protected
activity and the adverse emplognt action.” See Bridge2014 WL 1281158, at *17. As with
Plaintiff's hostile work environment claim, Plaintiff’s motion for reconsideration does not
explain how the HALLEX Manual or the ALJ Collective Bargaining Agreement shows that his
Amended Complaint contains factual allegatioesessary to suppatretaliation claim.

Next, Plaintiff directs the Court to two daments that contain the Social Security
Administration’s position desggiion for the ALJ position—ondocument contains the position
description effective as of June 4, 2014, whike ¢kher contains an uatéd version of the
description effective as ofdzember 23, 2013. See Pl.’s Moed®ns. and/or Reargument { 4-

5. Both documents were filed with the Court &Bikits to a supplemental pleading that Plaintiff

14



sought leave to fil& Jeave which the Court denied on February 24, 2014—one month prior to
rendering a decision on Defendantsdtion to dismiss his Amende€Complaint. See Order, Feb.
24, 2014, ECF No. 48. Nonetheless, Rtiffi contends that these daments were “presented to
the Court for consideration puisut to applicable Federal Rslef Civil Procedure”—despite

the fact that Plaintiff never mentioned them in his opposition to Defendants’ motion to dismiss—
and that the “failure of theotirt to consider these documenits’tonnection with Defendants’
motion supplies a basis for recateyation of the Court’s dectmn to dismiss his hostile work
environment and retaliation claims. See Pl.’ssMRecons. and/or Reargument § 5. As with
Plaintiff's reference to the HALLEX Manuahd the ALJ Collective Bargaining Agreement,
Plaintiff again fails to explaihow these documents show that the allegations in his Amended
Complaint make out either a hostile work enmirent or retaliation claim. The only explanation
Plaintiff offers in his motion for reconsideratias that these documents “are significant for
purposes of the Court’s consi@tion of the substantive counts in Plaintiff's Amended
Complaint regarding allegations of a raciaiytivated, hostile working environment, and

racially-based retaliation against Plainfidf engaging in protected activity.” Id. 1°6.

8 See App. to Pl.’'s Mot. Suppl. App. #2 and App. #3 to Ex. 1 of Doc. #41, ECF No. 43-2.
o Concurrent with the filing of his motion for reconsideration, Plaintiff also filed a motion seeking to have
the Court take judicial notice of these two documebee Motion for Judicial Nate in Support of Motion for
Rehearing and/or Reargument of Order Dated March 28, 2014, ECF No. 62. That motion atet exglsin how
these documents are relevant to the question of whether Plaintiff's Amended Complaint states either a hostile work
environment or retaliation claim. Theief accompanying the motion statedyaihat “[s]ubstantial rights of the
Plaintiff are implicated as a result of the revised pmsitiescription” and that the Court should “consider said
documents in its disposition of the motions to dismiseé Bl.’s Br. Supp. Mot. Judicial Notice 8-9, ECF No. 62-2.
As the Court has observed, these documents weréalsobject of a supplemahpleading that Plaintiff
requested leave to file, leave which the Court deniedalinpifoposed supplemental pleagl Plaintiff claimed that
the Social Security Administration’s decision to reutse ALJ position description in December 2013 was (i)
“actionable evidence of a racially hostilerk environment,” (ii) an “employment action” that violated Plaintiff's
Fourth and Fifth Amendment rights, and (iii) “the product of invidious and/or intentional discrimination” against
African-American candidates for the position of HOCALJ. See Pl.’s Proposed Second Suppl. Pleading 1 18-21,
ECF No. 41-1. If the relationship of these documents taatttien is that these documents allegedly evidence new,
unlawful employment actions Defendants have taken adaliaisitiff that occurred after he initiated this action,
these documents necessarily have no relevance to theogueEsvhether the existing allegations in Plaintiff's
Amended Complaint are sufficient to state a retaliation or hostile work environment claim.
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Third, Plaintiff claims that the Court “overloe#l the factual declarations contained in his
motions seeking injunctive relief,” which he ¢t “detail a continuing pgern of racially-based,
discrimination and retaliation directed againgtiiff in the conduct ohis employment.” Pl.’s
Mot. Recons. and/or Reargument § 16. Plaintdgluas that, “[n]otwithstading [that] Plaintiff's
motion for injunctive relief was dismissed, its factual allegatmarot be disregarded and/or
voided.” 1d. But as Plaintiff imself recognizes in his motion for reconsideration, the only
materials the Court may consider in assessingufeiency of a complaint are “the complaint,
attached exhibits, and matters of public rdcoSee Pl.’s Br. Supp. Mot. Recons. and/or
Reargument 7 (citing Bridges, 2014 WL 1281158, at *3). “In passing on a motion to dismiss
because the complaint fails to state a causetodn, the facts set forth in the complaint are
assumed to be true and affidavits and oéwalence produced on apiwn for a preliminary
injunction may not be considered.” Land v. Dollar, 330 U.S. 731, 735 n.4 (1947).

Finally, Plaintiff contends that a passageaibrief he filed in support of his earlier,
separate motion for leave to file a supplemepiahding “clearly addresses Plaintiff’'s position
regarding hostile workrevironment and retaliation® Pl.’s Mot. Reconsand/or Reargument
11. This passage, of course, was not contimeeferenced in Plaintiff's opposition to
Defendants’ motion to dismissshAmended Complaint, but he naineless “urges the Court to
review [this] brief . . . as @ppears that this document wagooked.” Id. § 12. This passage,
however, does not address the question of wanaghe allegations in Plaintiff’'s Amended
Complaint are sufficient to state either a hostitek environment or retaliation claim. Rather,
the passage merely refers to the Social StycAdministration’s Decerner 2013 revisions to the

ALJ position description, which the Court has alieeviewed, and contains a reference to the

10 As the Court has already observed, the Court denied that motion approximately one month prior to the

Court’s disposition of Defendants’ motion to dismiss Plaintiff's Amended Complaint.
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fact a court must consider th@ality of the circumstancashen assessing a hostile work
environment claim. See id. § 11 (stating, in ref\aart, that “Plaintifivould note that pursuant
to a hostile working environment allegation, . .e tourt will examine incidents that are alleged
to be part of a continuing pattern. This mayékerred to as a ‘totality of the circumstances’
approach”)** This passage does not address Defestlaantention that Plaintiff's Amended
Complaint does not contain any facts to ssfjgjee existence of conduct on the part of
Defendants that was sufficientlyv&ge or pervasive to state a hostile work environment claim.
To summarize, Plaintiff's coantion that the Court mistakendpncluded that he failed to
oppose Defendants’ motion to digwihis hostile work environmeand retaliation claims lacks
merit because none of the materials thatlaens the Court overlooklewere contained or
referenced in his opposition to Defendants’ motkeven if the Court were to entertain these

materials and arguments now, none of themesklDefendants’ contention that Plaintiff's

1 Plaintiff's motion for reconsideration also mis¢e®the passage that he urges the Court to consider.

Plaintiff purports to quote a passage from the brief he filed in support of his mofitsa supplemental pleading
as follows:

The decision is probative of Plaintiff's allegatiooisretaliation and hostile working environment.
Plaintiff would note that pursuant to a hostilerliong environment allegation, the Third Circuit,
pursuant to the directives of Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53 (2006), the
court will examine incidents that are alleged to be a part of a continuing pattern. This may be
referred to as a “totality of the circumstances” approach. See Mandel v. M&Q Packing Corp., 706
F.3d 157 (3rd Cir. 2013). (emphasis added)

Pl.’s Mot. Recons. and/or Reargument i 11. The original passage in his brief, by contrast, Stilewitige

The December 23, 2013, Revised Position Description, PD #2E089,is Probative, Though Not
Dispositive, of Plaintiff's HostileWork Environment Counts. The iftd Circuit, pursuant to the
directives of_Burlington N. & Santa Fe R¢o. v. White, 548 U.S. 53 (2006), will examine
incidents that are alleged to be a part of a oairig pattern of alleged, hostile work environment.
This is referred to as a “totality of ther@imstances” approach. See Mandel v. M&Q Packing
Corp., 706 F.3d 157 (3rd Cir. 2013) . . . .

Pl.’s Br. Supp. Second Mot. Leave File Suppl. Pleadir@1,ECF No. 41-4. In addition to various differences in
phrasing, the original passage refers dallaintiff's hostile wok environment claim, while the “quotation” of this
passage set forth in his motion for reconsideration conspicuously adds a reference to Plaintdfismetiim, and
subtracts one of the references to his hostile work environment claim. Plaintiff contends in his motion for
reconsideration that this passage “clearly addressatiffaposition regarding hostile work environment and
retaliation,” see Pl.’s Mot. Recons. amdReargument § 11, despite the fhett the original passage makes no
reference to his retaliation claim. The Court assuimatsthese discrepancies were merely an oversight.
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Amended Complaint fails to allege sufficient fatdsstate either a hostile work environment or
retaliation claim.
B. Plaintiff's contention that the Court made “manifest errors of law” lacks merit.
Plaintiff contends that the Court erred in its decision to dismiss Plaintiff's Title VII
claims by failing to recognize thddefendants have not proffer@sy business justification” for
the removal of Plaintiff from his position &0CALJ, in accordance with the McDonnell
Douglas? burden-shifting framework that governs thatiew of Title VI claims. See Pl.’s Br.
Supp. Mot. Recons. and/or Reargument 8-9. Plaicaifs the Court’s attdion to the fact that
“[tjo date, the recordlioes not contain any statemeui;thial representation, or counter-
justification for the action takesmgainst Plaintiff.” Id. at 9.

Plaintiff’'s argument misapphends the nature of tMcDonnell Douglas framework.

Before a defendant is required to come foduaith a legitimate, non-discriminatory reason for
taking a challenged employment action, the piiitmust carry the initial burden under the

statute of establishing a prima facie caseaofal discrimination.” McDonnell Douglas, 411 U.S.

at 802. Here, rather than answer PlaintiffideT VIl claims, Defendarst opted to challenge
whether Plaintiff's Amended Complaint contairgdficient facts to make out prima facie Title
VII claims, and Plaintiff's claimslid not withstand that challeng€herefore, Plaintiff's claims

never reached the next “stepf’the_McDonnell-Douglas framework, where the burden would

have shifted to Defendants to come forwarthwa legitimate, non-disgninatory reason for

removing Plaintiff from his position as H@CJ. There is no error of law here.

12 McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
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C. Plaintiff's contention that the Court incorrectly concluded that Plaintiff’'s hostile
work environment and retaliation claims were time-barred lacks merit.

Plaintiff renews his argument that the ‘@hsery rule” and the ‘@ntinuing violations
doctrine” establish that his hostileork environment and retaliati claims are not barred by his
failure to timely contact an EEO counselore$¥.’s Br. Supp. Mot. Recons. and/or Reargument
10-11. The Court considered both of these cdries before proceeding to grant Defendants’
motion to dismiss these claims. See Brid@®d4,4 WL 1281158, at *11 {gtussing Plaintiff's
contention that “the continuing-violation theory and the discovery rule each apply and render his
Title VII claims timely”). With respect to Plaiifits hostile work environment claim, that claim
was dismissed not because the claim was ungirbek because Plaintiff failed to respond to
Defendants’ argument that his Amended Compldic not contain allgations of any conduct
that was “sufficiently severer pervasive to state sucltlaim.” See Bridges, 2014 WL 1281158,
at *15-16 (expressly declining taddress plaintiff's continuig violation argument concerning
the timeliness” of his hostile work environmefdim because the Court dismissed that claim on
other grounds).

With respect to Plaintiff’s retaliation clai the Court dismissed this claim for two
separate reasons: first, that Plaintiff failedespond to Defendants’ angient that his Amended
Complaint failed to assert “anydis that support his claim oftediation.” See id. at *17. Second,
the Court concluded that, to thgtent Plaintiff's retaliation elim is based on his removal as
HOCALJ, that claim is time barred. See id*®5-17. That narroweisecond rationale for
dismissing a component of his retaliation clairthis only aspect of Plaiifits retaliation claim
that the Court held was time-barred, and@loairt was correct in that assessment. The
“continuing violations doctrine” has no applicability here, because the alleged act of

retaliation—Plaintiff's removal from the posit of HOCALJ—is a “discrete act,” and “a Title
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VII plaintiff raising claimsof discrete discriminatory or réi@ory acts must file his charge

within the appropriatéime period.” See Nat'l R.R. Baenger Corp. v. Morgan, 536 U.S. 101,

113-14, 122 (2002) (“[Dliscrete discriminatory acte aot actionable if time barred, even when
they are related to acts alleged in timely filed charges. Each discrete discriminatory act starts a
new clock for filing charges alleging that act."Morgan established laright line distinction

between discrete acts, which are individualtyionable, and acts wii@re not individually
actionable but may be aggregated to makeddstile work environment claim. The former

must be raised within the applicable limitats period or they will not support a lawsuit.”

O’Connor v. City of Newark, 440 F.3d 125, 127 (3d Cir. 2006).

Nor does the “discovery rule” apply. The discovaule is a doctrine that supports the
tolling of limitations periods undehe theory that the accrual débe an action “is not the date
on which the wrong that injures the plaintiff ocgurat the date on which the plaintiff discovers

that he or she has been injurédi®shiver v. Levin, FishbeirSedran & Berman, 38 F.3d 1380,

1385-86 & n.5 (3d Cir. 1994) (observing that thke’s origins lie inproducts liability and

medical malpractice cases, but that the hale been subsequently applied to employment
discrimination cases). As the Court previouslgetved, Plaintiff allegethat he was removed

from his position as HOCALJ on June 4, 2010,Ase Compl. 1 62, and “Plaintiff avers that
defendant Bede informed him of the removal on June 4, 2010.” See Bridges, 2014 WL 1281158,
at *16; Am. Compl. § 75; Am. Compl. Ex., BHd6a, ECF No. 30-2. Because Plaintiff discovered

his alleged injury on the same déng alleged injury occurred, the discovery rule has no role to

play. See Oshiver, 38 F.3d at 1386-87 (holdirad, ttvhere the plaintiffliscovered the injury on

13 The federal regulation that prescribes the requérgrthat a federal employee contact an EEO counselor

within forty-five days of the discriminatory action embraces the rule, providing that thdif@tday period may be
extended “when the individual shows that he or she . . . did not know and reasonallynshbalve known that the
discriminatory matter or personnel action occurred.” See 29 C.F.R. § 1614.105(a)(2).
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“the very date defendant . . . informed her afdischarge,” the discoverule offered “no relief
in relation to the timeliness of the filirgf her discriminatory discharge claim”).

Thus, the Court did not err in failing to ap@iher the continuing violations doctrine or
the discovery rule to Plainti§ hostile work environment and rigiéion claims. Both Plaintiff's
hostile work environment and retaliation claimere dismissed for reasons other than the
timeliness of those claims, and with resped®l@intiff's claim thathis removal as HOCALJ
constituted unlawful retaliation, ¢hCourt was correct that nesththe continuing violations
doctrine nor the discovery rule preveshtbat claim from being time barred.

D. Conclusion

Plaintiff’'s motion for reconsideration is timely under Local Rule 7.1(g) and subject to
denial on that ground, but everthie Court were to entertaingtmerits of Plaintiff's motion,
Plaintiff's arguments supply noasis for the Court to distb its March 28, 2014 Order.
Plaintiff's contention that the Court was mistaken in concludiaghle failed to oppose certain
aspects of Defendants’ motion to dismiss lackstirend even if the Court were to consider the
arguments and materials Plafhtiow presents to the Court opposition to Defendants’ motion
to dismiss, they fail to respond to Defendamtgjument that Plaiiits Amended Complaint
does not contain adequate fattalegations to state eitharhostile work environment or
retaliation claim. Plaintiff's fether contentions that the Court erred as a matter of law are
meritless. Accordingly, Plaintiff's motion for reconsideration is denied.

IV.  Defendants’ Motion to Dismiss Countll of Plaintiff's Amended Complaint is
Granted.

Defendants have moved to dismiss PI&istsole remaining claim on the grounds that

the Court lacks jurisdiction to entertain thisiclaand that Plaintiff has failed to state a claim
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upon which relief can be grant&Hin this claim, pled as Count Il of Plaintiffs Amended
Complaint, Plaintiff seeks equiike and declaratory relief for aileged violation of his Fifth
Amendment procedural due process rights. Pfairdntends that his removal from the position
of HOCALJ without an opportunitfor a hearing deprived him af property interest without due
process of law. See Am. Compl. 11 79-82. bdénts contend that this Court cannot hear
Plaintiff's claim because the administrative ewiprocedures set forth in the Civil Service
Reform Act of 1978 (“CSRA") spply the exclusive forum for &htiff to pursue this clain®
Defendants further contend that Plaintiff has fatledtate a claim for a violation of his Fifth
Amendment rights because he had no propetgyast in his position as HOCALJ. The Court
addresses Defendants’ juristibnal challenge first.
A. This Court may exercise jurisdictionover Plaintiff's claim for equitable and
declaratory relief founded on an alleged wlation of his Fifth Amendment rights to
due process.

Defendants contend that the proper place fankgff to pursue his due process claim is

with the U.S. Office of Special Counsel (“OS@ursuant to the procedures afforded by the

14 In a previous order, the Court denied Plaintiff'stimo to strike Defendants’ motion to dismiss this claim.

See Order, September 10, 2015, ECF No. 101. Plaintiff had argued that Defendants’ motion was procedurally
improper because Defendants had filed a previous motion to dismiss his Amended Complaint—dhthsubje
Court’s March 28, 2014 Order just discussed at length—and Rule 12(g) of the FedesadfRLiVvil Procedure
restricts the ability of a party to raise defenses uRdég 12 in successive motionkhe Court initially observed

that Defendants’ motion raises a challenge to the Courit&ljation to hear Plaintiff's remaining claim and pointed
out that a party may challenge a court’s subject maitisdiction at any time. With respect to Defendants’
challenge to the factual sufficiency of his claim, the Coegbgnized that Rule 12(g)isaa party from raising that
defense in a successive pre-answer motion. However, the Court observed that, “[d]espite the wexlivigabf

the rule, . . . courts have not required a defendant who seeks to raise the defense of failure taistateveait

until one of the enumerated stages [in Rule 12(h)(2)]; insteadts permit this defense to be raised by way of a
successive Rule 12(b)(6) motion.” Id. at 1 n.1 (quoting Hayeslekstate of Hayes Invigorate Int'l, Inc., No.
Civ.A.04-1577, 2004 WL 2203732, at *3 (E.D. Pa. Sept. 24, 2004)). In light of the fact that Defendants’ challenge
to the Court’s subject matter jurisdiction is properly befoeeGburt, the Court agreed, in the interest of the efficient
administration of justice, to also entertain Defendantsiretése argument that Plairftiias failed to state a claim.

15 While, as will be seen, the CSRA precludes the féderats from exercising jurisdiction over nearly all
claims related to personnel actions taken againstdedmployees, one exception applies to so-called “mixed
cases,” which arise when “an employee complains ofsopael action serious enough to appeal to the [Merit
Systems Protection Board] and alleges that the action was based on discrimination.” See Kloeckner \8 Solis, 13
Ct. 596, 601 (2012) (citing 29 C.F.R. § 1614.302 (2012))il&\Rlaintiff has raised allegations of discrimination,

the personnel action in question—Plaintiff's removal from his position as HOCALJ—was not serious enough to
entitle him to appeal the decision to the Merit Systems ProteBtbard. Therefore, this case is not a “mixed case.”
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CSRA for federal employees to challenge phapriety of certain employment actions. “The
CSRA ‘established a comprehensive systemdoiewing personnel action taken against federal

employees.” Elgin v. Dep'’t of the Treasyrl32 S. Ct. 2126, 2130 (2012) (quoting United

States v. Fausto, 484 U.S. 439, 455 (1988)). The wfggersonnel actions” that fall within the

scope of the CSRA are varieaidainclude such actions as rewals, suspensions, reductions in
grade and pay, promotions, transfers, reassigtenand “any other significant change in duties,

responsibilities, or workingonditions.” See 5 U.S.C. 88 23@)(2), 7521; Krafsur v.

Davenport, 736 F.3d 1032, 1034 (6th Cir. 2013)r(gi5 U.S.C. § 2302(a)(2)). The precise
procedures that the CSRA prescribes for theeve of a particular personnel action depend upon
“the severity of the personhaction and the rank of the @loyee.” Krafsur, 736 F.3d at 1034.
For an ALJ such as Plaintiff, there are gengrialio different channelsf review that may be
available, and which one applies depempisn the severity of thpersonnel action:

Generally speaking, the Act divides cowtigEctions into two categories: adverse

actions and prohibited personnel praesicSee Carducci v. Regan, 714 F.2d 171,
175 (D.C.Cir.1983) (Scalia, J.). Adversections are the most serious the

government may take against its employées administrative law judges, these

include removal, suspension, reduction grade, reduction in pay and some

furloughs. 5 U.S.C. § 7521. The Act enstl@n employee facing an adverse action
to a formal hearing before the Merit Syists Protection Board and if necessary an
appeal to the Federal Circuit. Id. 88 7521, 7703.

Prohibited personnel practicese less serious thamdverse actions. The Act
defines this category broadly. It incldeviolations of “any law, rule, or
regulation implementing, or directly concergj . . . merit system principles,” id.
§ 2302(b)(12), which in turentitle employees to “faimnd equitable treatment in
all aspects of personnel management,’irnsist upon “proper regard for . . .
constitutional rights,” and to prohtb“arbitrary action,” id. § 2301(b). An
employee faced with a prohibited personpeictice must first complain to the
Office of Special Counsel. If the Specig@lounsel concludes that “there are
reasonable grounds to believe that ahfsited personnel practice has occurred,”
he must report his conclusion to theeagy. Id. 8 1214(b)(2)(B). If the agency
fails to take corrective action, the Spedaunsel may refer the case to the Merit
Systems Protection Board (from whicketemployee may appeal to the Federal
Circuit). 1d. 88 1214(b)(2)(C), 1214(c). Biftthe Special Counsel concludes that
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the complaint lacks merit, or if he declines to refer the case to the Board, the
employee is out of luck. A court may natview the Special Counsel’s decisions
unless the Counsel “has declined to investigate a complaafit’a@arson v. U.S.
Office of Special Counse33 F.3d 487, 493 (6th Cir.2011).

Id. Thus, if an ALJ seeks to challenge a more serious “adverse atieALJ is entitled to
judicial review of the action ithe United States Court of Apals for the Federal Circuit after
the employee has participated in a formahamstrative hearing before the Merit Systems
Protection Board (“MSPB”). But, if an ALJ seefo challenge an employment action that does
not rise to the level of an adee action, the ALJ is nentitled to judiciareview of that action.
Only if the OSC elects, in its discretion,refer the ALJ's complainto the MSPB is the
possibility of subsequent judicieg¢view unlocked. If the OSCaesits not to do so, “the employee
is out of luck.”

The Federal Circuit, which is the sole fedaralirt vested with the jurisdiction to review
the propriety of the more serious “adverse actions,” has hatdtitipping a Social Security
Administration ALJ of the title “HOCALJ” is nadn “adverse action” because doing so is not
tantamount to a removal, suspension, reductigrade, reduction in pagy a furlough of the

ALJ. Butler v. Soc. Sec. Admin., 331 F.3d 1368, 1@@&d. Cir. 2003). The court observed that

losing the title of Hearing Office Chief meralyvested the ALJ of various administrative and
managerial responsibilities overetlALJ’s local hearing officeral did not affect the ALJ’s pay
or grade or the ALJ’s statuty-prescribed duties to condutearings. Seigl. at 1372-74.

Thus, Plaintiff's challenge to the procdsswhich he was stripped of his title as
HOCALJ instead involves one of the lesser ggepersonnel actions: a “prohibited personnel
practice.” This is so because that term inclutigging] or fail[ing] to take any . . . personnel
action if the taking of or failuréo take such action violatiory law, rule, or regulation

implementing, or directly concerning, the merit systems principles,” and one of the merit systems
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principles, in turn, is that “[lemployees . . . should receive famd equitable treatment in all
respects of personnel management . . . with pnaggrard for their . . . constitutional rights.” See

5 U.S.C. 88 2301(b)(2), 2302(b)(12); See SaWwnited States, 928 F.2d 829, 834 (9th Cir.

1991) (citing H.R. Rep. No. 95-1717 (1978)regrinted in 1978 U.S.C.C.A.N. 2860, 2865)
(“Congress did expect ‘prohibdepersonnel practices’ to cov&upervisors’ violations of

employees’ constitutional and privacy rightsSpagnola v. Mathis, 859 F.2d 223, 249 n.3 (D.C.

Cir. 1988);_Jarvis v. Cardillo, No. 98 CI¥793, 1999 WL 187205, at *9 (S.D.N.Y. Apr. 6,

1999) (observing that the CSRA has beernrprtted “flexibly to cast a wide net over

constitutional challengearising from federal employmentorter v. U.S. Dep’t of Army, No.
93 C 6900, 1995 WL 461898, at *6 & n.4 (N.D. Ouly 17, 1995) (recogning that claims
alleging due process violatioasising out of employment aotis “fall under the catch-all
category of ‘prohibited personnel practices™).

The question presented by Defendants’ masomhether Plaintiff’'s claim cannot be
heard by this Court because Plaintiff's claansing out of a “proHiited personnel action,”
could instead be addressed through the remhpddcedures prescribed by the CSRA.

The CSRA was enacted largely teptace the haphazard arrangements for
administrative and judicial remw of personnel action” affeaty federal employees, which had
developed into an “outdated patchwork of stasuand rules built up over almost a century’ that

was the civil service system.” United State§austo, 484 U.S. 439, 444 (1988) (quoting S. Rep.

No. 95-969, at 3 (1978), as reprintedl®i78 U.S.C.C.A.N. 2723, 2725). The statute
“comprehensively overhauled the civil servgyestem,” prescribinin great detail the
protections and remedies avai&’ for federal employees bjected to adverse personnel

actions._Id. (quoting Lindahl v. Office of Peddgmt., 470 U.S. 768, 773 (1985)). Because of the
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“comprehensive nature of the CSRA,” the Supré&oart has interpreted the statute to preclude
federal employees attempting taatlenge personnel aotis under other federal statutes directly
in federal district court. See Elgin, 132 S. C2883. This is so even if the remedial procedures
applicable to a certain personnel action undeiGBRA would not entitle the employee to any
judicial review of the action, as the case with an ALJ who seeks to challenge a “prohibited
personnel practice.” See Elgin, 132 S. CRE23 (citing_Fausto, 484 U.S. at 448, 452). The
Court reasoned that the lackjodlicial review afforded by thstatute for some personnel actions
was not “an uninformative consequence oflitmted scope of the statute, but rather
manifestation of a considered congressiondgijuent that [those enplees] should not have

statutory entitlement to reviéwf those actions. Fausto, 4843Jat 448-49. The comprehensive

CSRA scheme also led the Court to declinalkow federal employees to seek money damages

through Biven¥’ actions for personnel actions that violtiteir constitutional rights. See Bush v.

Lucas, 462 U.S. 367, 390 (1983); Semper v. Gomez, 747 F.3d 229, 237 (3d Cir. 2014) (“At this

time, it is undisputed that the CSRA predadurrent or former federal employees from

bringing a Bivens damages action for alleged constitutional violations arising out of the

employment context.”). Thus, for federal employsesking relief for violations of their federal
statutory rights or money damages for violati@f their constitutional rights, “what you get
under the CSRA is what you get,” even if theR2Sgives you no review at all. See Fornaro v.
James, 416 F.3d 63, 67 (D.C. Cir. 2005) (Roberts, J.).

Whether the CSRA precludes a federal empldg@a bringing a claim for equitable and
declaratory relief for a constitutional violatidmwever, has proved more confounding. There is
“something of a circuit split” on thanswer to this quésh, with some circuits holding that the

CSRA precludes federal employees from litigating Gautgonal claims for equitable relief just

16 Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971).
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as the CSRA precludes federal employees fihgating statutory claims or constitutional
claims for damages, while others have declitoeidterpret the CSRA as intending to strip the

federal courts of jurisdiction over these clain®ee Elgin v. Dep't ofhe Treasury, 641 F.3d 6,

11 & n.4 (1st Cir. 2011), aff'd, 132 S. Ct. 21ZBE&mper v. United States, 694 F.3d 90, 96 (Fed.

Cir. 2012). In 1995, the Third Circuit, aligning itbelith the United States Court of Appeals for
the District of Columbia Circuit, charted thédté& course. In an opion by then-Judge Alito, the
court declined to bar three current or forrfesteral employees from seeking injunctive and
declaratory relief for violations of their FirAtnendment rights based on allegations that their
supervisors had retaliated against them foestants they made concerning deficiencies in

patient care at the VeteraAgministration Medical CenteGee Mitchum v. Hurt, 73 F.3d 30,

31-33 (3d Cir. 1995). The court quoted at lengtimfithe D.C. Circuit, calling attention in
particular to that court’s observaii that, by contrast to the authgrdf the federal courts to craft
damage remedies for constitutional violatichg, “power to enjoin unconstitutional acts by the

government . . . is inherent in the Constitutizelf.” See id. at 35 (quoting Hubbard v. EPA,

809 F.2d 1, 11 n.15 (D.C. Cir. 1986) (citing Mary v. Madison, 5 U.S. (1 Cranch) 137

(1803))). Reiterating that “[tjhe power of thederal courts to grant equitable relief for
constitutional violations haskn long established” and recogngithat there is a presumption

that equitable relief is available to redress threatened invasions of constitutional violations, the
Court declined to interpret the CSRA to regtthe availability osuch relief purely by

implication of the comprehensive nature of si@ute’s remedial scheme, at least “[w]ithout

more specific guidance from the Supreme Cd&ee id. at 35-36 {tng Ex Parte Young, 209

U.S. 123, 156 (1908); Osborn v. U.S. Bank, 23.49 Wheat.) 738, 838-46 (1824); Hubbard,

809 F.2d at 11).
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In 2012, the Supreme Court partially resolteel circuit split angupplied—at least in
part—that more specific guidance the Mitchaaurt was seeking. See Semper, 747 F.3d at 241-
42. In Elgin, the Court was presented withastempt by federal employees to challenge the
constitutionality of two federal stutes that, together, required them to be terminated from their
employment because they had failed to registethe Selective Service. See 132 S. Ct. at 2130-
31. Rather than attempt to pursue their CSRArded remedies, the employees filed suit in
federal district court, seeking “equitable reiiethe form of a declaratory judgment that the
challenged statutes [were] unconstitutional, guniction prohibiting enforcement of [one of the
statutes, reinstatement to their former positioasd certain monetary damages. See id. at 2131.
The Court interpreted the CSRAdeprive the district court of jisdiction to hear their claims,
concluding that “it is fairly dicernable that the CSRA reviesgheme was intended to preclude
district court jurisdiction over piioners’ claims.”ld. at 2140. Critical tahe Court’s conclusion
was that these employees had been subjectib@ tmore severe “adverse action” form of
personnel action—namely, termination from theiployment—which meant that they would
have been entitled to judicial review iretkRederal Circuit had they followed the CSRA
procedures to their end. See id. at 2130-31. Béfm€ourt engaged in theterpretive work of
determining whether the CSRA giped the district court of jwiliction to hear the employee’s
claims, the Court addressed the standard thadgrged the Court’s reviewf the statute. The
employees argued that the Court should aiyinterpretive rul@ronounced by Webster v.

Doe, 486 U.S. 592 (1988), “which held that ‘wh&engress intends togurlude judicial review
of constitutional claims[,] its intent to do so stibbe clear.” Elgin, 132 S. Ct. at 2132 (quoting
Webster, 486 U.S. at 603). Webster reasonataliheightened showing” of congressional

intent is required before aastite can be read to “deny goglicial forum for a colorable
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constitutional claim” in order ttavoid the ‘serious constitutiongliestion’ that would arise” if a
statute did so. See id. (quoting Webster, 486 BL803). The employees, of course, argued that
Webster standard could not be met becaus€®BRA does not contain any language expressly
stripping the district courts a@heir jurisdiction to hear constiional claims for equitable relief.
See id.

The Court, however, refused to apply thebater standard. The Court observed that the

Webster standard “does not apply where Casgysemply channels judicial review of a
constitutional claim to a particular court” aretognized that “the CSR#id] not foreclose all
judicial review of [the employegsconstitutional claims, but miely direct[ed] that judicial

review shall occur in the Fedé@ircuit.” See id. at 2132-33. Whaonfronted with the question
of whether a statutory channelisgheme is intended to preclude other forums from exercising
jurisdiction, the appropate interpretive question to askK'anly whether Congress’ intent to
preclude district court jurisdian [is] ‘fairly discernible inthe statutory scheme.”” See id.

(quoting_Thunder Basin Coal Co. v. Reich, 5181200, 207 (1994)). Appihg that standard,

the Court had little difficulty concluding thétis “fairly discernabé” from the CSRA’s
comprehensive scheme that the statute was iaetetwdpreclude federal employees from seeking
relief in actions brought directly ifederal district court, even wheimey seek equitable relief for
constitutional violations. Sed.iat 2133- 36. Recognizing thatutas not the first time [the

Court] ha[d] addressed the impact of the CSRAX$ &md structure on the aNability of judicial
review of a federal employee’s challenge to an employment decisiot drawing from both

“the painstaking detail with which the CSR&ts out the method for covered employees to
obtain review of adverse employment actioastl the CSRA'’s “objective of creating an

integrated scheme of review” teplace the former “patchwork of statutes and rules” that
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protected aggrieved federal employees, the Caumtladed that it was é&irly discernible” that
the CSRA precluded district court reviewtbé employees’ constitutional claims. See id.
(quoting_Fausto, 484 U.S. at 444-45).

The linchpin of the Court’s decision, therefpwas the fact that the CSRA guaranteed
the employees the availability pfdicial review in the Feder&ircuit. The availability of
judicial review made the rigorous Webster staal inapplicable, which allowed the Court to
look past the fact thahe CSRA does not expressly precldei@eral district court jurisdiction
over constitutional claiméand instead ask only whetheisit‘fairly discernible” from the
statutory scheme that this is so. The guaraot@edicial review in the Federal Circuit also
informed the Court’s interpretation of the statditke Court took note of the fact that the CSRA
“exhaustively details the system of review befthe MSPB and the Beral Circuit” and found
that the structure of the CSR&vinces congressional intentgeeclude other courts from
exercising jurisdiction over claims that the CSB#annels to the MSPB and the Federal Circuit
in order to secure “the primacy” of thosébtrals’ review of personhactions. See id. at 2133-
34 (quoting Fausto, 484 U.S. at 446iting 5 U.S.C. 88 7701, 7703).

In 2014, the Third Circuit took stock ofdth and the effect the decision had on
Mitchum. The Court observed that Mitchum haéshantly reject[ed] fie] argument adopted by
other circuits that ‘a federaimployee who has meaningful adrsinative remedies and a right to

judicial review under the CSRA or another cargble statutory scheme should not be permitted

to bypass that scheme by bringing can actiateu28 U.S.C. § 1331 and seeking injunctive or
declaratory relief.” See Semper, 747 F.3842 (quoting Mitchum, 73 Bd at 34) (emphasis

added). Recognizing that “Elgéffectively overruled Mitchum insofar as that decision had

m See Hubbard, 809 F.2d at 11 n.15 (recognizing that the “CSRA did not explicitly limit [federal court]
jurisdiction to enjoin unconstitutional personnel actions by federal agencies”).
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allowed plaintiffs who ‘could have pursued adistrative remedies to vindicate the alleged
violations of their First Amendménights’ to seek equitable relief district court.” see id. at
242 (quoting Mitchum, 73 F.3d at 31), the court therceeded to craft a rule of decision to
govern whether the federal courts can assaddiction over a federal employee’s constitutional
claim for equitable and declaratory relief:
[Tlhe CSRA precludes a federal employee from litigating constitutional claims
for equitable and declaratory relief an8 1331 action where the employee could
pursue meaningful relief under a remedmén that provides for meaningful
review of his or her claims by judiciafficers. However, a federal employee who
could not pursue meaningful relief ttugh a remedial plan that includes some
measure of meaningful judicial reviewas the right to seek equitable and
declaratory relief for alleged constitutial violations in a “federal question”
action filed pursuant to § 1331.

See id. This rule, the court said, “honors batin ruling in_Mitchum as well as the Supreme

Court’s decisions in Elgin (as wels_Fausto, Bush, and Webster).” Id.

The question before this Court, therefasayhether a federal employee, like Plaintiff,
who is not afforded a right to judicial review, lrather is only provided the means to raise his
constitutional claim for equitable and declargtaith the OSC, which may, or may not, elect to
refer his claim to the MSPB for further reviewiffwsubsequent review available in the Federal
Circuit), is afforded “meaningful review of hag her claims by judicial officers” from this

process. Neither Elgin nor Semper resolvesl guestion because in both cases the federal

employees were entitled to eventual judiceview of their onstitutional claims.

Defendants urge that the Court does not needsolve this question at this juncture,
because even if this Court has jurisdiction@arhhis claim, Plaintiff must first exhaust the
remedies afforded to him by the CSRA beforesging his claim here. &htiff does not allege

that he made any attempt to avarhkelf of his administrative remedies.

31



Defendants’ approach is eminently reasd@aand comes reconamded by more than
one circuit® Of course, the issue does moise in those circuits that have held that the CSRA
precludes a federal employee from bringingaanairelated to a persorraction directly in
federal district court. “[I]f the CSRA remedy available and intended to be exclusive, it does
not prescribe some administratistep required before resorting to district court; rather, the
remedy displaces the plenary distcourt action entirely.” SeElgin, 641 F.3d at 9 (citation
omitted). But in the D.C. Circuit, which the TdiCircuit joined in allowing federal employees
to seek relief for constitutional claims regtieg equitable relief, a federal employee must
exhaust the remedies afforded by the CSRA bdfareing the claim to the district court. See

Weaver v. U.S. Info. Agency, 87 F.3d 1429, 1433 (OCE. 1996). In addition, the First Circuit,

assuming arguendo that the court could exejarggdiction over a corgutional claim brought
by an employee whose only remedy under the CSR#jtasPlaintiff, was to submit his claim
to the Office of Special Counsel, also hiidt the employee must first exhaust that

administrative procedure. See lIrizarryJnited States, 427 F.3d 76, 80 (1st Cir. 2005).

Forty years ago, the Supreme Court recognikat“[tjhe doctrire of exhaustion of
administrative remedies is well established mjtirisprudence of the administrative law,” which
provides “that no one is entitled to judicial edlfor a supposed or threatened injury until the

prescribed administrative remedy has been exhauSt&:& McKart v. United States, 395 U.S.

185, 193 (1969) (internal quotation marks omitted) (quoting Myers v. Bethlehem Shipbuilding

Corp. 303 U.S. 41, 50-51 (1938)). “Notions of adisirative autonomy require that the agency

18 Whether exhaustion is required before a district court may exercise jurisdiction over a federgdeipl

constitutional claim for equitable and declaratory relief—todRtent that any jurisdiction remains in the wake of
Elgin—is an open question at the Supreme Court. See Whitman v. Dep’t of Transp., 547 U.S. 512, 515 (2006) (per
curiam) (remanding a case, in which a federal employee sought review in district court of a personnel action that he
contended violated his constitutional rights, for the court of appeals to address, among other issues, “whether
exhaustion is required given this statutory scheme”).

19 The doctrine “is, like most judial doctrines, subject to numerousepgtions.” McKart, 395 U.S. at 193.
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be given a chance to discover and correct its own errors,” and compellirtg sogaursue relief
first from the agency respects the powaand duties that Congress has bestowed upon the
agency. See id. at 194. Permitting the agency taécbthe violation or explain its decision”
also promotes agency authority and accouligtrizarry, 427 F.3d at 79, and advances the
cause of judicial efficiency because the “complay party may be successful in vindicating his
rights in the administrative ptess.” McKart, 395 U.S. at 194. &ldoctrine also has practical
implications. The agency should be permitteddapportunity to bring its “special expertise” to
bear on the problem and to “develop tieeessary factual background upon which decisions
should be based.” See id. In addition, “[phéting an employee to bypass the OSC entirely
would permit the employee to avoid the renaédcheme that Congss enacted, even though
nothing in the CSRA suggests tl@dngress intended resort to (h8C to be optional,” Irizarry,
427 F.3d at 79, and allowing a party to flaunt éhearefully-designed admistrative procedures
could weaken their effectiveness by encouragihgrstto ignore them. See McKart, 395 U.S. at
194.

If the Court were writing on a clean slatiee Court would require Plaintiff to avail
himself of the CSRA procedurée is afforded seeking reliefrfbis claim here, but the Court
must reckon with the continuing vitality of Mitchum. In that case, before proceeding to hold that
the court could exercise juristien over the plaintiffs’ claims, thcourt set forth, in detail, the
administrative procedures that the CSRA affortiedach of the three plaintiffs. See 73 F.3d at
31-32. The court expressly recognized that, “[ijnstead of purshewe remedies, the appellants
filed an action in district cotif See id. at 32. Nonethelessetbourt held that the employees
could proceed with their claims in the districuco Mitchum thus stand®r the proposition that

if jurisdiction exists in the federal courtshear a federal employee’s constitutional claim for
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equitable relief, the employee is not requirefirsi pursue whatever remedies the CSRA affords
before bringing that claim to the district cotftSee Irizarry, 427 F.3d &0 n.4 (recognizing that
Mitchum deviates from those courts that require administrative exhau&lgim).did not disturb
this aspect of Mitchum, and this Court is obligated to follow that dictate.

Thus, the Court must determine at this time whether it may exercise jurisdiction over
Plaintiff’'s claim, because if so, &htiff's claim is ripe for judicial review. Applying the rule laid
down in_Semper, the Court finds that it j@ssdiction over Plaintiff’'s claim because the
procedures afforded to Plaintiff under the CSRAjch vest the Office of Special Counsel with
plenary discretion over whetherrefer a claim to the MSPB, do natford Plaintiff meaningful
review of his claim by a judiciafficer. See Semper, 747 F.3d at 242.

The feature distinguishing the remedies aféal to Plaintiff under the CSRA from those
available to the employees_in Elgin is the faet tine viability of Plaintiff's claim is committed
solely to the discretion of the OSC. Onlyhe OSC, whose role “has been compared to a
prosecutor,” elects to pursue a claim is the possibility of judieiaéw at the end of the line in

the Federal Circuit unlocked. See Andersobnited States, 8 F.3d 25, 1993 WL 394879, at *3

(9th Cir. Oct. 5, 1993) (unpublished table opinion).
The D.C. Circuit had the opportunity to eggadn an extensive examination of whether
this administrative procedure supplies eamingful remedy for a federal employee’s

constitutional claim. See Spagnola v. Mati@89 F.2d 16, 22-28 (D.C. Cir. 1986), vacated in

part en banc, 859 F.3d 223 (D.C. Cir. 1988) (neram). While the cotiwvas faced with the

distinctly different question of whether to alla federal employee to proceed with a Bivens

2 While the court did not expressly address the question of exhaustion, “it is most unlikely that the Court in

Mitchum would detail with some precision the administrative remedies available to antkdbfeplaintiff

Krumholz and then sanction Risnstitutional claim without alluding in anyay to a duty to exhaust if the Court
harbored any belief that such was required.” New v. Brown, No. 97-CV-125, 1997 WL 666173, at *6 (E.D. Pa. Oct.
21, 1997).

34



claim for damages, and was subsequently vaaatdtis point by the full court under Bush and
its progeny, the court’s slervations are saliefit The court contrasted the “meaningful”
administrative remedies that are availablewte CSRA entitles a federal employee to a
formal hearing before the MSPB and subsequetitial review of an dverse ruling, with the
nature of the “essentially discretionary amdeviewable petition to the Office of Special

Counsel.” See id. at 24 (quoting Krodel v. Young, 748 F.2d 701, 712 n.6 (D.C. Cir. 1984)). The

court also pointed to the structural infirmity\adsting an administravbody with the authority
to act as a gatekeeper for federal employeasstdational claims, stating that “the OSC, an
administrative adjudicant itself, whose decistt@termines whether an employee’s claim will
even get a hearing, lacks the independenceseanefor such a conclusive determination
regarding constitutional claims.” See id. at @Aile the court recognized that the Supreme
Court had not spoken to the issue of “whethemg@fess can deprive an individual of a judicial
forum in which to raise constitutional clairaed substitute an unreviewable administrative
decision,” the court expressed its doubts that suobnclusion would comport with the Court’s
precedents. See id. at 27-28. The court ultimatehcluded that petitioning the OSC for relief
“is not an adequate forum for caitgtional claims.” See id. at 28he Ninth Circuit, also in the
context of Bivens, expressed dan concerns about the meritstbis procedure. The court found
the procedure to fail to provide ““meaningful remedies’ to one whose constitutional rights have
been violated” because the scheme affords “iere@able right, and no judicial review, even if

[the employee] demonstrates a constitutiamalation.” See Kotarski v. Cooper, 799 F.2d 1342,

2 The court, en banc, explained that whether a statutory scheme precludes a Bivens action for damages

depends not upon the “adequacy’ of specific remedidstadd by the statutory scheme but rather on “the
comprehensiveness of the statutory scheme.” See Spagnola v. Mathis, 859 F.2d 223, 227, (9&8)Cen banc)
(per curiam). Thus, while the courdeated the panel’'s ultimate conclustbat a Bivens action for damages was
available for federal employees complaining of constitutional violations, the court did not call in to question the
panel’s view that the CSRA procedures fail to afford a meaningful opportunity forguigiew.
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1348 (9th Cir. 1986), vacated, 487 U.S. 1212 (1988he court also observed that an employee
has no “right of participation in the processrofestigation” or in the OSC'’s “decision whether
to take action.” See id.

More recently, the Sixth Circuit cast the procedure in a more positive light. The court
characterized the OSC’s exclusive discretmpursue, or reject, a federal employee’s
constitutional claim as “only a narrow limit upprdicial review,” viewng the OSC'’s discretion
as limited to “weed[ing] out frivolous complasand frivolous arguments.” See Krafsur, 736
F.3d at 1038 (6th Cir. 2013) (citing 5 U.S.C13&14(b)(2)(B)). The coureasoned that the OSC
has “every incentive to help wronged employeedight of its statutory mandate to “protect
employees . . . from prohibited personnel prasti@nd recognized that the Special Counsel is
insulated from removal without cause and “hagependent authority to launch investigations, to
participate in Board proceedings and to filerfdeof-the-court briefs.” See id. (citing 5 U.S.C.

8§ 1211(b), 1212(a)-(d), (h)).

The good intentions of the OSC, howeweould provide little canfort to a federal
employee whose constitutional claim was rejegiesuant to a process that is “essentially
discretionary and unreviewable.” See Spagré®, F.2d at 24 (quotingrodel, 748 F.2d at 712
n.6)). While the Krafsur court is correct that D8C is charged with reporting to the employee’s
agency and the Office of Personnel Manageraaptclaim where the OSC determines there are
“reasonable grounds to believe that a podbd personnel practice has occurred”—thus

declining to pursue, in theory, only what theaksur court described as “frivolous complaints

2 Like Spagnola, Kotarski was vacated to addresafpeopriate standard for determining whether a Bivens

action should be available for a federal employee seeking damages for a constitutional violation, not for any flaw in
the court’'s assessment of the deficienaiethe CSRA procedures. See Saul v. United States, 928 F.2d 829, 837 (9th
Cir. 1991) (citing Kotarski v. Cooper, 866 F.2d 311, 31th Q@ir. 1989)) (“On remand, we shifted our inquiry from
evaluating whether the CSRA provided Kotarski with meaningful and adequate remeftieslitog if the CSRA’s
omission of a damages remedy . . . was ‘inadvertent.”); supra note 21.
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and frivolous arguments”’—that same guidance damgpply to the discretion afforded to the
OSC that is at the heart of this remedial sebethe discretion to decide whether to refer the
claim to the MSPB, which is the only route to het review in the Federal Circuit. With respect
to that critical gatekeeping futicn, the CSRA provides only thdfi]f, after a reasonable period
of time, the agency does not act to correctpitodibited personnel practice, the Special Counsel
may petition the Board for corrective action.” See 5 U.S.C. § 1214(b)(2)(C). As Krafsur itself
recognized, “if the Special Counsmincludes that the complaint lackerit, or if [the Special
Counsel] declines to refer the case to the Baamlemployee is out of luck. A court may not
review the Special Counsel’s decisions unteesCounsel ‘has deckal to investigate a

complaint at all.”” See 736 F.3d at 1034 (qugt@arson v. U.S. Office of Special Counsel, 633

F.3d 487, 493 (6th Cir. 2011)).

The court in Krafsur also focused on the theit this remedial schee applies to alleged

constitutional violations thatrise out of “relativel minor matters” of personnel actions rather
than the more serious “adverse actions,” whicheat#led to a formal hearing before the MSPB
and judicial review in th&ederal Circuit.” See 736 F.2d 1038. This reasoning echoed the
decision of the Fourth Circuit in Pinar v. Dole,iafnrelied on the fact that the personnel actions
in questions “are so minor in nature” to holdttthe federal courts lack jurisdiction over
constitutional claims for equitable relief broudpyt federal employees whose only recourse was
to petition the OSC for relieGee 747 F.2d 899, 912 (4th Cir. 1984). Applying the due process

balancing test prescribed by Mathews v. Eldritftthe Fourth Circuit found this remedial

scheme to be constitutionally adequate in ligfithe fact that thelaintiff had only been
subjected to a two-day suspensand letter of reprimand, rathééiran a demotion or other, more

serious personnel action. See id. at 907-08.

2 424 U.S. 319 (1976).
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The immediate question, however, is not \keethe remedial procedures afforded by the
CSRA would provide Plaintiff wh sufficient process to deprive him of a relatively minor
property interest to which he éntitled, but whether Plaintifhay be denied any Atrticle I
forum to present his claim that his constitutionghts have been violated. While the answer to
the former is guided by a “flexible” standard that takes into account the magnitude of the private
interest at stake, see Eldridge, 424 U.Q041-03, the answer todHatter implicates the
“serious constitutional question’ that would arise if a federal statute were construed to deny any

judicial forum for a colorable constitutioneaim,” see Webster v. Doe, 486 U.S. 592, 603

(1988) (quoting Bowen v. Mich. Acad. of FayPhysicians, 476 U.S. 667, 681 n.12 (1986)).
The focus of the Court’s inquiry is whether tB8RA provides Plaintiff with the opportunity for
“meaningful judicial review” of his constitional claim, see Semper, 747 F.3d at 242, not
whether the CSRA'’s procedures would be suffittyengorous to allow Plaintiff to be deprived
of a minor property interest inmanner that is consistent with the Due Process Clause of the
Fifth Amendment. See Spagnola, 809 F.2d at 2préssing the belief that the Pinar court’s
analysis “is significantly flawed” because ttwurt “inappropriately applied the due process

balancing test enunciated_ in Matthews v. €t to determine whéer the CSRA scheme

provides a constitutionally adequate forum to awbeaa constitutional claim). The Fourth Circuit
itself subsequently expressed doubts that Riaarproperly decided in light of the Supreme

Court’s decision in Webster. See BryanCheney, 924 F.2d 525, 527-28 (4th Cir. 1991)

(declining to “address the continuingality of Pinar” because of “the weight and difficulty of
the issue and [the court]'s affirmanceather grounds” of the case under consideration).
The Court concludes that a remedial procedhat requires a PHiff to “surrender]]

control of his claim to an office that has vesicretion not to prosecutegs action” does not
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afford Plaintiff “meaningful judiial review” of his claim under ehstandard set forth in Semper,
which means that he “has the right to segkitable and declaratory relief for [his] alleged
constitutional violation in a @deral question’ action filed pwant to § 1331.” See Semper, 747

F.3d at 242; Note, Bivens Dogaig in Flux: Statutory Preclusi of a Constitutional Cause of

Action, 101 Harv. L. Rev. 1251, 1264 (1988). The al&ue is “to conclude that Congress had
both the intention and theuthority to deprive [these] employeafsall meaningful protection for
their constitutional rights.See Kotarski, 799 F.2d at 1349.

The decisional rule laid down by Sempesulés in a deceptively tidy resolution of his
issue. This Court’s decision that the CSRA doesafford Plaintiff meamgful judicial review
of his claim means, pursuant to the rule of Semithat Plaintiff is entitled to pursue his claim
here. Underneath that holding, however, appeabe a measure of incongruity with the
interpretation given to the CSRA Elgin. The rule of Semper appears to be the result of a

synthesis of two interpretevcanons—those of Webster and Thunder Basin—to form, in the

context of the CSRA, the substave rule of decision thdthe CSRA precludes a federal

employee from litigating constitutional claimg fequitable and declaratory relief in a § 1331
action where the employee could pursue meaningful relief under a remedial plan that provides
for meaningful review of his drer claims by judicial officers” bullows the federal courts to
exercise jurisdiction if a federal employe®ttd not pursue meaningfrelief through a

remedial plan that includes some measuma@dningful judicial review.” See Semper, 747 F.3d
at 242. Pursuant to Semper, if a court concludes that a remedial scheme affords a meaningful
level of judicial review, theaurt may not exercise jurisdictiamver the claim. That result, in

effect, is the product of applying the interpretiuée of Thunder Basin toonclude that it is

“fairly discernible” that Conggss intended, through the passage of the CSRA, to preclude

39



jurisdiction over the claim—the result the Supee@ourt reached in Elgin. But if, as here, a
court concludes that a remedial scheme doeaffard a meaningful levef judicial review,
Semper instructs that the court may exerciggdiction over that claim. The reason for that
result appears to be that such a conclusiggers the more rigorous interpretive rule of
Webster—which admonishes the courts to not interpret a federal statute to strip the courts of
jurisdiction over a congtitional claim unless the intent Gongress to do so is clear—and
Semper has concluded that the CSRA does maksglearly enough to do so, which means that
jurisdiction may be exercised.

Depending upon the type of personnel actiossate, that implit determination of
congressional intent may be somteat incongruous with the integtation given to the CSRA in
Elgin. There, the Court held that Congressndgs for the CSRA to withhold jurisdiction over
claims by federal employees arising out of theshs@rious of personnel actions: termination. If,
as here, the constitutional atafor which no adequate judiciedview exists arises out of a
personnel action of a less seriousdkiexercising jurisdi@n over the claim imputes an intent to
Congress to have the CSRA forbid federal eygés who are subjected to the most serious
personnel actions from seeking external judi@aiew, while affording the right to judicial
review to federal employees subjected &s&F personnel actions. More than one court has

identified a level of tension in such an interation of the CSRA, see, e,q., Krafsur, 736 F.3d at

1039 (stating that this resuvould “overturn a central element thfe Act’s archiécture”); Pinar,
747 F.2d at 911 (stating that thesult would “fly in the face o€ongress’ clear intent to
distinguish between disciplinary actions accordimthe severity of the punishment imposed and
provide for varying degrees of review basedlmgravity of the deprivation in question”),

though not all courts agree. S&pagnola, 809 F.2d at 22 (reasortimgt the characterization of
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this result as an “anomaly” presamthat judicial relief is prefable to seeking relief through the
CSRA's remedial scheme, which, if succesgfodhy be, among other things, “speedier and
therefore less costly” than resorting to the federal judiciary).

The alternative, which the rule of Sempersloet appear to contemplate, is to conclude,
through the interpretive lens of Webster, tGanhgress did clearly intend for the CSRA to
preclude the federal courts from exercigugsdiction over any constitutional claim for
equitable relief, even if the CSRA’s remedabcedures do not afford meaningful judicial
review. In Krafsur, the Sixth Circuit expressed tielief that congressiahintent to strip the
federal courts of jurisdiction was clear enouglsatisfy the rigorous standard of Webster,
because the “Act leaves no doubt that aplegree who believes that a prohibited personnel
practice has occurred must take his complaint to the Special Caumisg|dlistrict court, even if
he contends that the practielates the Constitution.” S&&86 F.3d at 1039. But once a federal
statute is read to overcome the interpretive ofil/ebster, the “‘seriousonstitutional question’
that . . . arise[s] if a federal statute [ishstrued to deny any judaiforum for a colorable
constitutional claim” must be confrontegee Webster, 486 U.S. at 603 (quoting Bowen, 476

U.S. at 681 n.12). See Kotarski, 799 F.2d at 1349 (€Bch such a result, we would have to

conclude that Congress had bothk thtention and the authority to deprive [such] employees of

all meaningful protection for their constitutial rights.”). Krafsur did not address that

constitutional quandary.

This Court need not either, because the rule of decision in Semper prescribes the outcome
of this case. The CSRA procedures availablBlaintiff would not allow him to “pursue
meaningful relief through a remial plan that includes someeaisure of meaningful judicial

review,” which means that he dbk the right to seek equitalaiad declaratory relief” in this
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action. See Semper, 747 F.3d at 242. Nonethdles§ ourt observes that this conclusion
implicitly gives rise to an interpretation of tGSRA that may suggest a measure of incongruity
in the remedies afforded to federal employaggrieved by varying forms of personnel actions.

B. Plaintiff has failed to state a claim for aviolation of his due process rights under the
Fifth Amendment.

Emerging from this jurisdictional analysis to address the merits of Plaintiff's claim, the
Court concludes that Plaintiffigrocedural due process rightsre@ot violated when he was
removed from his position as HOCALJ becausé&e no property interest in that position.

Plaintiff contends that he tda significant property interesifi the “level of professional
attainment of HOCALJ” and that before he maydegrived of that rolédue process requires
some kind of a hearing,” which he did not reeghbecause was informed via email that he had
been removed. See Am. Compl. 11 75, 80-81. He seeks an order from this Court “direct[ing]
these defendants and the federal administratiga@g[to] provide Plainif [a] procedural due
process opportunity to conduct a review of thet$ and circumstances of his removal from the
position of HOCALJ.” See id. 1 82.

“Procedural due process imposes conssantgovernmental decisions which deprive
individuals of ‘liberty’ or ‘propety’ interests within the meang of the Due Process Clause of
the Fifth or Fourteen Amendment.” Webster442S. at 332. Before an individual may be
deprived of a property interest, “some formhefring” is generally quired, though the precise

procedural safeguards necessary to satisfiptieeProcess Clause vary “as the particular

situation demands.” See id. at 334 (tijog Morrissey v. Brewer, 408 U.S. 471, 481(1972))

(citing Wolff v. McDonnell, 418 U.S. 539, 557-%8974)). However, “[t]he requirements of

procedural due process apply only to the degiaw of interests encompassed by the [Fifth

Amendment’s] protection of libgr and property,” and “the nge of interests protected by
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procedural due process is not infinite.” Bl Regents of State Colls. v. Roth, 408 U.S. 564, 569-

70 (1972).

Identifying the existence of a protectablegerty interest requisereference to sources
extrinsic to the Due Process Clause. Propetgrasts “are created and their dimensions are
defined by existing rules or undenstings that stem from an indement source . . . that secure
certain benefits and that suppoldims of entitlement to those mefits.” 1d. More is required
than a mere “unilateral expetitm” that the property interes secured, because no property
interest can exist without “a legniate claim of entitlement to’itSee id. at 577. Thus, Plaintiff's
“federal constitutional claim depends on [hinaving had a property right in continued

employment” as a HOCALJ. See Cleveldudl of Educ. v. Loudermill, 470 U.S. 532, 538

(1985) (citing_Roth, 408 U.S. at 576-78). Wrenemployee asserts a property right in
employment, the extent of that interest is atesl and defined by the terms of his appointment.”
See Roth at 578.

The decisional law is clear that an at-will employee does not have a legitimate
entitlement to continued employment becajld serves solely at the pleasure of
[his] employer. Therefore, once a courtadenines that a public employee “held
[his] position at the will and pleasure of the [governmental entity,” such a finding
‘necessarily establishes that [the emplelyhad no property interest’ in the job
sufficient to trigger due process concerns.

Elmore v. Cleary, 399 F.3d 279, 282 (3d Cir. 20@&ation omitted) (quoting Bishop v. Wood,

426 U.S. 341, 346 n.8 (1976)) (citing ChabaReagan, 841 F.2d 1216, 1223 (3d Cir. 1988));

Thomas v. Town of Hammonton, 351 F.3d 108, BBCir. 2003) (citing Bishop, 426 U.S. at

346 n.8).
A HOCALJ is an ALJ who acts in a manaigécapacity for a regional office of the
Social Security Administration’s Office @fisability and ReviewBridges, 2014 WL 1281158,

at *6.

43



The HOCALJ has administrative and mgenal responsibility for all personnel

in the hearing office (HO) and provideserall guidance and direction regarding
adherence to time and attendance procedures; staffing, space, equipment and
expert witness needs; rotational assignment of cambeeaiew of work products;
application of performance standardsdaappraisals; and approval of travel
vouchers, itineraries and expenditures.

The HOCALJ . . . ensures compliance wilie principles ofequal employment
opportunity and HOA'’s Affirmative Eployment Plan, and conducts labor
management functions consistent witbllective bargaining agreements. The
HOCALJ also ensures the timely and accurate response to public and
congressional inquiries . and conducts periodic training.
Id. Plaintiff was named the HOCALJ of the Haburg, Pennsylvania regional office in June
2004 and served in that capacity until his removal on June 4, 2010. Id. at *5.
Plaintiff has a property intesein his position as a Soci@ecurity Administration ALJ,
because an ALJ may only be subjected tcagegerious adverse employment actions, including

removal, “for good cause estalbiesi and determined by the MeBlystems Protection Board.”

See 5 U.S.C. § 7521; Brennan v. Dep’t of Health & Human Servs., 787 F.2d 1559, 1561 (Fed.

Cir. 1986). When an employee cannot be disndigseept for cause, “he clearly ha[s] a property

interest protected by due process.” See JuhrsUnited States, 628 F.2d 187, 194 (D.C. Cir.

1980) (citing Roth, 408 U.S. at 576-78)The position of HOCALJ, hoawer, is not secured by
that guarantee. See Butler, 331 F.3d at 1373-74.

Instead, a HOCALJ may be removed from thagition, and returnet the role of an
ordinary ALJ, “at the discretioaf the Chief Administrative Lawudge with the concurrence of

the Deputy Commissionef>See Am. Compl. Ex., at 80a. Itégually clear, therefore, that

2 Johnson was construing 5 U.S.C. § 7512, the language of which is “nearly identical tsé¢utiba

7521." See Butler, 331 F.3d at 1372 (“[S]ection 7521 rhestonstrued consistenthith its sister provision,

section 7512.").

s The fact that a HOCALJ is affoed the procedural protection of requiring the concurrence of the Deputy
Commissioner “does not transfer his or her interest in continued employment into a prapess protected by

the Due Process Clause,” because “lerop cannot be defined by the proceelsiprovided for its deprivation any
more than can life or liberty.” See Thomas, 351 F.3dLat(internal quotation marks omitted) (quoting Loudermill,
470 U.S. at 541).
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Plaintiff had no property interest his role as HOCALJ. “Once a determination has been
reached . . . that an employee ‘held [his] posidbthe will and pleasure’ of his employer, “that
finding ‘necessarily establishes that [the employee] had no pyapeerest.” Thomas, 351 F.3d

at 113 (quoting Bishop v. Wood, 426 U.S. at 34§)nWhile Plaintiff would be entitled to

certain procedural guaranteesid@ was removed from his position as ALJ, his loss of the title
and duties of HOCALJ and restamat to the role of ALJ “was nan action against an employee
for which cause was required” and does not erRildntiff to the protectins of the Due Process
Clause. See Pinar, 747 F.2d at 9¥3tholding that the elevain of a federal employee, who
could not be removed without cause, to a temgguesmotion that could be “terminated at any
time at the discretion of the agency” did nohfer a property intest protected by the Due
Process Clause in the elevated position).

Plaintiff had no property terest in his position adOCALJ of the Harrisburg,
Pennsylvania regional office and therefore sutfere deprivation of his due process rights when
that position was lost. Accordingly, Count Il BRintiff's Amended Comiaint, the sole claim
remaining, is dismissed with prejudice.

V. Plaintiff's motion for leave to amend his Amended Complaint is denied.

Plaintiff seeks leave to amend his Ames@omplaint to add three new claims, which
“arise from a revised positiatescription . . . adopted by the defendant federal agency on
December 23, 2013.” See Pl.’s Mot. Leave Hiterd Am. Compl. § 2, ECF No. 68. These
claims arise out of revisions the Social Ségukdministration allegdly made to the position
description for Administration ALJs, whickere promulgated on December 23, 2013. See id.
Plaintiff points to three specific revisions asgnds for his additional claims. First, Plaintiff

contends that while the prior position descdptcontained references to the Administrative
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Procedure Act (“APA”), the revised positiolescription “removes all references to the
Administrative Procedures Act [sic] in its text.” See Pl.’s Mot. Ex., 1 109. Second, Plaintiff
contends that the position degtion altered the mcedural safeguards that exist for ALJs
serving in the position of HOCALJ for a regiomdfice. He alleges that the revised position
description permits an ALJ to be removedhat discretion of a Regnal Chief Administrative
Law Judge, rather than at the discretiothef Chief Administrative Law Judge with the
concurrence of the Deputy Commissioner. i8e§ 110. Third, Plaintiff contends that the
revised position description omits a discussion of the procedural safeguards contained in the
APA and the Social Security Act that protéoe decisional independee of Administration
ALJs. See id. 1 111.

Plaintiff contends that these revisionghe ALJ position description supply him with
three additional claims for relief. First, Plafhseeks a declaratoryglgment that the revised
position description is “unconstitutional on its face” because the position description omits
references to the APA as well as refereriodbe procedural safeguards that protect the
decisional independence of ALJs. See itl1§-15. Second, Plaintiff seeks a declaratory
judgment that the position description “is und@nfional as applied” to the extent that the
position description “purports to remove thgkgability of the [APA] to the relationship
between the agency and the administratinejladlges employed by the agency” and “modifies
the independence of the administrative law jdgéh the agency.See id. § 116-19. Finally,
Plaintiff seeks a declaratory judgment that thsifmn description is “is unconstitutional as
applied” to Plaintiff because the position destoip was used to retaliate against Plaintiff for
engaging in “protected activitydy “authoriz[ing] a ‘focused reew’ of Plaintiff's adjudicated

decisions.” See id. 1 118-21.
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Plaintiff filed his motion pursant to Federal Rule of Civitrocedure 15(a)(2), but Rule
15(a)(2) is not applicable to this request. PlHiseeks to assert three new claims, each of which
allegedly arose out of revisions to the Atgkition description that were promulgated on
December 23, 2013. Plaintiff's original complaint, however, was filed on April 30, 2012, and
subsequently amended on March 15, 2013. Wheartst seeks to assert claims based on a
“transaction, occurrence, or event that haygakafter the date of the pleading to be
supplemented,” Rule 15(d) governs that requesich provides that “the court may, on just

terms, permit a party to serve” such a supgletal pleading. See Owenéibis, Inc. v. Lake

Shore Land Co., 610 F.2d 1185, 1188-89 (3d I87.9) (“[A] supplementapleading differs

from an amendment, which covers the mattess docurred before the filing of the original
pleading but were overlooked at the time.”)edve to file a supplemental complaint should be
freely permitted in the absence of undue delag,faah, dilatory tactics, undue prejudice to
defendants, or futility, and when the supplemefatels are connected tbe original pleading.”

CMR D.N. Corp. v. City of Phila., No. 0¥045, 2011 WL 857294, at *4 (E.D. Pa. Mar. 11,

2011).

Plaintiff's supplemental claims, and the fastgporting those claimbear little, if any,
connection to Plaintiff's origingbleading. Plaintiffs Amended @aplaint asserts various claims
arising out of his allegations that “Admitriative Law Judges Janet Landesburg, and Reana
Sweeney, . . . acting in concert with Jasper Bedespired to have Jaspgede take action to
remove Plaintiff from his position as HOCALJthe Harrisburg, Pennsylvania office . . . . These
actions . . . were motivated by racial animesj¢us and malice against Plaintiff, as a Negro
male.” See Am. Comp. 1 44. As the Court haangixed at length, Plaintiff was removed from

his position as HOCALJ on June 4, 2010. Pl#istsupplemental complaint contends that
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changes that the Social Security Admiraibn made on December 23, 2013, to the position
description that applies to all Admimation ALJ positions throughout the country is
“constitutionally infirm.” Notably absent froriis supplemental pleading are any references to
Judges Landesburg, Sweeney, and Bede, or indeat tparticular actors #éhe Social Security
Administration who took part in the decisionravise the ALJ position description. Absent as
well are any references to racially discriminatanymus directed toward Plaintiff, with the
exception of Plaintiff's conclusory allegatioratithe revised position deription was used to
retaliate against Plaintiff for “protected aty"—activity about whch Plaintiff does not
elaborate—in violation of higghts under Title VII. See See Pl.’s Mot. Ex., § 120. Thus, the
connection of this pleading to Plaintiffs Amert€omplaint is tenuous, at best. In addition, as
Defendants point out, this is alsot the first time Plaintiff hasought leave to amend to file a
supplemental pleading concerning these revidionise ALJ position description. Three months
prior to filing the present motion, Plaintiff sougbtassert four additional claims based on these
revisions, seeking, among other forms of rekedleclaratory judgmetihat these revisions
violated Plaintiff's constitutinal rights. Pl.’s Second Mot. bee File Supp. Pleading, Jan. 22,
2014, ECF No. 41. The Court denied Plaintiff leaw file that supgimental pleading. See
Order, Feb. 24, 2014. Accordingly, pursuant to Riigd), the Court declings permit Plaintiff
leave to file thissupplemental pleading.

Even if the Court were willing to exercise discretion to allow Plaintiff leave to file this
supplemental pleading, doing so would be futikecause the Court’swiew of Plaintiff's
proposed pleading reveals that it fails toestatlaim upon which relief can be granted. With
respect to Plaintiff's first two claims that tiA¢.J position description it$ieis “unconstitutional”

because the position description omits certain ret@®to provisions of the APA, these claims
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represent little more than Plaintiff’'s speculattbat, because the Social Security Administration
revised the position description to omit referertcesertain APA provisions, the Social Security
Administration will violate those provisions. Theeallegations would only ripen into actionable
claims if Plaintiff's speculation becomes ligg and the Social Secitly Administration acts
outside of the APA and causes Plaintiff ijjuDeclaratory judgment remedies “are
discretionary, and courts traditidlyahave been reluctant to apgdlyem . . . unless these arise in

the context of a controversy ‘ripe’ for judiciasolution.” See Reno v. Cuatlic Soc. Servs., Inc.,

509 U.S. 43, 57 (1993).

With respect to Plaintiff’s third clainwhich seeks a declaratory judgment that the
revised position description hasdn unconstitutionally applied kom in violation of his equal
protection rights secured to him by the Fétmendment and that the position description
violates his rights under Title VIRIlaintiff has not set forth sufficient facts to support either
theory. Plaintiff states only that the positiorsdeaption “has been used to authorize a ‘focused
review’ of Plaintiff's adjudicatedlecisions and has not been so used to provide a review of the
decisions of any other judge in Region #3e3I.’s Mot. Ex., T 120. Plaintiff concludes from
this allegation that the position description vietahis “rights to Equal Protection under the laws
of the Constitution of the United States” and viefatthe ‘anti-retaliation’ provisions of Title
VII.” See id. “[A] plaintiff's obligation to providehe ‘grounds’ of his ‘entitie[ment] to relief’
requires more than labels and conclusions, and a formulaic recitation of the elements of a cause

of action will not do.” Bell Atl. Corp. v. Twollly, 550 U.S. 544, 555 (2007) (citing Papasan v.

Allain, 478 U.S. 265, 286 (1986)). “[A] compldimust allege facts suggestive of [the
proscribed] conduct,” and “only amplaint that statea plausible claim for relief survives a

motion to dismiss.” Ashcroft v. Igbal, 5%6.S. 662, 678 (2009). This Plaintiff's proposed
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supplemental pleading does not Btaintiff does not plead angpdts to suggest any connection
between the ALJ position description and the “focused review” of his adjudicated decisions that
allegedly occurred, nor does Plaintiff supphydactual allegationt suggest that the

authorization of a “focused veew’—a term that Plaintiff supplemental pleading does not

discuss or explain—constitutes a violation ofdugial protection rights. Nor does Plaintiff plead
sufficient facts to support a claim that of retidia in violation of TitleVIl. “To state a prima

facie case of retaliation under TiNg#l, plaintiff must plead suffie@nt facts to support a plausible
inference that (1) he engaged in activity prtgddy Title VII; (2) his employer took an adverse
employment action against him; and (3) there wa&ausal connection between his participation

in the protected activity and the adverse @yplent action.” Bridges, 2014 WL 1281158, at *17

(citing Wadhwa v. Sec'y, Dep't of VeteraAdfairs, 505 F. App’x 209, 213 (3d Cir. 2012)).

Plaintiff's supplemental pleadingates that he was retaliatedaatst for “engaging in protected
activity,” without elaboration, and does not antany allegations tiink that undescribed
protected activity to the “focesl review,” which is presumbbthe adverse action of which
Plaintiff complains. See Pl.’s Mot. Ex., § 119-Baintiff's supplementgbleading also contains
no allegation that he exhausted hdministrative remedies befasserting this Title VII claim.
See Bridges, 2014 WL 1281158, at *15 (“[B]eforanging a Title VII suit in federal court, a
federal employee must initiate contact with arCEtbunselor within 45 days of the date of the
matter alleged to be discriminatory or, i ttase of personnel action, within 45 days of the

effective date of the action(§uoting_ Winder v. Postmast&en. of U.S., 528 F. App’x 253, 255

(3d Cir. 2013)).
Therefore, pursuant to Rule 15(d), the Calenies Plaintiff’s motion for leave to file a

supplemental pleading.
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VI.  Conclusion

For the foregoing reasons, the Court denies Plaintiff’'s motion for reconsideration of this
Court’'s March 28, 2014 Order, grants Defendamtstion to dismiss Count I, the sole claim
remaining in Plaintiffs Amended Complaint, addnies Plaintiff's motion for leave to file a

supplemental pleading. Armppropriate order follows.
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BY THE COURT:

/s/ Joseph F. Leeson, Jr.

JOSEPHF. LEESON,JR.,
UnitedState<District Judge



