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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOSE LUIS TORRES : CIVIL ACTION
: NO. 133066
V.

ALLENTOWN POLICE
DEPARTMENT,et al.

O’NEILL, J. September 272016

MEMORANDUM

Presently before me agemotionfor summary judgmerity defendanDetectiveTodd
Frey, Dkt. No. 105, a motion fquartial summary judgment ldefendantSergeant Michael
Faulkner Detective JasoKrasley andAgentMark Boyer, Dkt No. 104 plaintiff Jose Torres’
response, Dkt. No. 106, and defendants’ replies, Dkt. Nos. 108 and 110.

On June 3, 2011, police officers arrested plaintiff in an alley in Allentown, Pennigylva
Based on this eventlgintiff brings claimsagainstvariousofficersunder 8 1983 for excessive
force (Count l)and failure to interven@Count Il)and undestate law for assault or battery
(Count Ill). The defendants remaining in thistion are Sergeant Matthew Karnish, Detective
Kyle Hough, Detective Stephen Milkovitz, Detective Jason Krasley, Serlygetmiael Faulkner
and Detective Todd Frews well afAgent MarkBoyer andSergeant RobeKulp against whom
only Count Il, failure to intervene, remains. Dkt. No. 83 (Third Amended Complaint)Nokt
103 (Stipulation and Order Dismissing ClaimB)etectives Frey andrasleynow seek summary
judgment with respect to plaintiff's claims on all three coum&t. Nos. 104, 105 Sergeant
Faulkner seeks summary judgmeritwespect tglaintiff's claims for excessive force and
assault and batteCounts | and Ill). Dkt. No. 104. AgeBbyerseekssummary judgment

with respect to plaintiff's claim for failure to interve(@ount I1l). Dkt. No. 104.For the reasons
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given below, | will denyDetective Frels motion forsummary judgmentWith respect to the
partial motion for summary judgment 8érgeant Faulknebetective KrasleyandAgent Boyer,
| will grant the motion with respect the claims againsergeant FaulkngCounts | and III)
andDetective KrasleyCounts I, Il and lll)and ény the motion with respect to the claims
againstAgent Boyer(Count I).

As a result of this orderhé remaining claims in this action are plaintiff's claifor
excessive force, failure to interveraad a&sault or battery (Counts I,dhd Ill) against Detective
Frey,Sergeant Karnish, Detectit®ough andetective Milkovitzand plaintiff's clains for
failure to interven¢Count Il) against Agent BoyeSergeant Kul@nd Sergeant Faulkner.

BACKGROUND

Following are the facts viewed in the light méstorable to plaintiff.

In the spring of 2011, the Allentown Police Department was investigating Jose fborres

a string of burglaries. Dkt. No. 106-8I(iss Dep.) afl8:16-22; Dkt. No. 106-10 (Boyer Dep.) at
31:16-32:10.As part ofthisinvestigation officers made arrangemeandn June 3, 201fbr a
confidential informanto call plaintiff and ask him to sell her a guibkt. No.106-16 (Weaver
Dep.) at 22:5-13. Over the phone, plaintiff agreech&ixe the saleDkt. No. 1061 at ECF 3
Hethen drove to a garage at 838 Hickory Street in Allentown in a Tahoe SUV with Amber
Breeland in the passenger sel@kt. No. 106-5 (Mriss Dep.) at 34:11-35:15; Dkt. No. 106-4
(Sannie Dep.) a19:11-20:04; Dkt. No. 108-(Torres Dep.) &3:12-54:17.Plaintiff retrieved
the gun, wrapped in a heavy white plastic shopping bag, from the garage and hanbid it t
Breeland, who put it on the floor of the SUV in front of her sédt.Dkt. No. 1061 at ECF 4

8; Dkt. No. 106-3 (Torres Depa}54:14-20.



Officers had set up surveillance on the garage, whiaintiff accessed frorsouth
Lumber Street. Dkt. No. 106{Sannie Dep.) at 2B-29:14, Dkt. No. 106 at ECF 2 8 After
picking up the gun,lpintiff drove south on Lumber Street and turned right onto Hickory Street,
analley that runs southwebm Lumber Street to Ninth Streeld. At this pointone of the
officers radioed nearby poliemits andhe dficers decided to move in and arrest plaintiff. Dkt.
No. 106-9 (Faulkner Dep.) at 25:23-26:2; Dkt. No. 106-15 (Lake Dep.) at 31:6-32:5; Dkt. No.
106-5 (Mriss Dep.at43:22-45:21.

Detectives Chad Moyer and Todd Frey stopped on N8irdetat the west end of the
alley. Dkt. No. 1066 (Moyer Dep.@at34:5-35:15. They each got out of the car with their guns
drawn and approached plaintiff's SW¢ it camalownthe alleytowards them.ld. at 35:12-
37:13. DetectiveMoyer approached from plaintiff's righwith Detective Freyoff to [Moyer’s)|
right,” or plaintiff's left. 1d. at 69:20-23.Both officers weravearing civilianclothes. 1d. at
36:5-7, 37:7-9; Dkt No. 106-11 (Frey Dep.) at 25:5-Nearthem, Detective Fauller also
parked his cain a lotoff Ninth Street. Dkt. No. 106-9 (Faulkner Depa) 30:13.

Plaintiff observed a man running toward himtbe left side of the allegndpointing a
gun at him. Dkt. No. 108-(Torres Dep.) e#1:22-24, 151:2-9. The man running toward him
wasnot wearing a bulletproof vest,badger a chain angelled repeatedly, “Get out of the
car.” Id. at62:1-6. The mandid not identify himself as a police officeld. at82:23-83:1.

Plaintiff “didn’t know what he wanted or what was going oid’ at 64:20-21. He believdte
was confronted by “a crazyy. . . pointing a gun at meld. at 63:7.

Plaintiff put his SUV in reverse and floordte gagpedal Dkt. No. 106-1 at ECF 4, |

19. Heimmediately rannto anunmarked plice minivandriven by Detective Houghld. at

20. Plaintiff was “looking at [the man with the gun] the whole tim&Kt. No. 106-3 Torres



Dep) at63:10-64:13. At this point, several police cars had lined up in the alley behind plaintiff
Detective Hougts, followed by Detective Milkovits, then Detective Karnishin which
Detective Krasleyvas a passengebDkt. No. 106-1 at ECF 3 11 14-17, 10 Y @8ter the
collision, plaintiff opened the door to his SUV to step outsiien he wagrabbed from behind
and pressed against the inside of the open driver side door. Dkt. N8.(I0Ges Dep. at
65:10-67:3.

A group of officers punched and grabbed plaintiff, includimg gunmarwhoran
towards him and punched him in the face multiple times through the open window frame of the
driver side door.ld. at67:4-70:24, 73:16-74:10The officersthen pulled him to the ground and
kicked him inthe head and facdd. at 7414-75:14, 78:9-81:19They mimicked his criesf
pain. Id. at86:9-15. Plaintiff screamed at them to stop and yelled for help, but the officers
laughed at him and said, “He’s not tough anymore.” Dkt. No. 106-18 (Breeland Dep.) at 33:16-
22. One officersaid, ‘“Take this, you piece of shit. This is for fucking with the copd."at
28:5-7; Dkt. No. 106-3 (Torres Dep.) at 81:21-2¥%hentheofficers stopped beating and
mocking plaintiff, they handcuffed him and picked him up to a standing position. Dkt. No. 106-
3 (Torres Dep.) aB7:20-89:23. At no time before or during his arrest did plaintiff resist, try to
get away fronor try to strike any of thefficers. 1d.at100:11-101:7, 175:7-9Plaintiff's face
was bruisedndhe hadacuton the left side of his head for which he received stitcliest
109:24-110:2, 172:14-22; DKWo. 106-19(Gen.Instrudions from Sacred Heart Hosp., June 3,
2011).

Plairtiff estimates officers assaulted him for approximately five minuligisat 99:18-25.

But the officersestimatea much shorter timeSee, e.g.Dkt. No. 106-8 (Milkovitz Dep.) at



36:3-37:10(asserting he is “fairly confident” that the entire arrest tdako*more than thirty
seconds”) Dkt. No. 106-9 FaulknerDep.) at 78:21-22a(so estimating thirty seconds

Testimonyindicating thesize of the group of officethatassaulted plaintiff isariedand
approximate.lt is undisputed that three officers—Detectives Hough and MilkovitzSardeant
Karnish—approached the driver side of plaintiff's SUV and physically removed plaifirarff
the truck. Dkt. No 106-1 at ECF 6  38. Plaintiff contendsttitae otheofficers werealso
involved based on Detective Moyer’s testimdhgtapproximatelysix officerswerearound
plaintiff on the driver side of the truck. Dkt. No. 106-1 at ECF 26 | 25; Dkt. No6 IM®yer
Dep) at46:9-47:17.However, Detective Moyestatesexplicitly that this number ian
approximation.ld. He also did not recall whether all of the officers on the driver side were
involved in the struggle with plaintiffld. at 49:5-15.0Other witnesses estimate between two and
five officers were preserit.

While the group obfficerswasassaulting plainti, other officerswere arresting Ms.
Breelandon the passenger side of the SUWs. Breeland’s arrest took place approximately
fifteen to twentyfeet from where plaintiff was handcuffed. Dkt. No. ID6Forres Dep.) at
93:4-9. Itis undisputed that these officers inclDagectiveMoyer, Sergeant Lakeand Agent
(then DetectivepBoyer. Dkt. No. 1066 (Moyer Dep.) at2:13-17, 67:%; Dkt. No. 106-12
(Kulp Dep) at27:14-23, 36:19-23Dkt. No. 106-15 (Lake Dep.) at 34:4-37:1SergeanKulp

may also have assisted on the passenger kElddBoth Detectived-rey and Krasleglaim to

' Ms. Breeland testified that twofficers approachiplaintiff's side of the truchnitially
and twomoremoments laterDkt. No. 106418 (Breeland Depat15:11-1319:11-22.
DefendanfFaulkner describes “three or four” officers physically touctutagntiff when he was
taken to the ground. Dkt. No. 106-9 (Faulkner Dep.) at 49:1@¥%endant Frey describes
“two or three or four” officers. Dkt. No. 1061 (Frey Dep.) aR7:14-22. Agent Boyer testifies
that it could have been five or more. Dkt. No. 1@6Royer Dep.) a62:15-63:2.Plaintiff
testified that there wer@nore than twad’ actually assaulting himDkt. No. 1063 (Torres Dep.)
at71:21-23.



have been on the passenger side as well. Dkt. No. 106-11 (Freyafitfi4-29:20; Dkt. No.
10620 (Krasley Dep.) at8-21. In totalbetweemine and fifteerofficers were in the allepy
the timeplaintiff was handcuffed Dkt. No. 106-11 (Frey Dep.) at 49:5-10 (“approximately 10 to
15”); Dkt. No. 106-3 (Torres Dep.) at 98:14-24 (“about nine officers”); Dkt. No.GL(Mdeyer
Dep.) at 32:3t1 (‘fabout maybe 15”).

Additional facts describing each moving defendant’s involvement in plaintifestarr
follow.

DISCUSSION

Summary Judgment Standard

Under Rule 56(c) of the Federal Rules of Civil Procedure, summary judgment is proper
“if the movant shows that there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of lawt"is not the role of the judge at the summarygment
stage to weigh the evidenoeto evaluate its credibilitput to determine “whether there is a

genuine issue for trial.’/Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986). A dispute

as to a material fact is genuine if “the evidence is such that a reasonable jdryetaurd a
verdict for the nonmoving party.Id. at 255. A fact is “material” if it might affect the outcome
of the case under governing lawd. | mustconsder all evidencen the light most faorable to
the non-moving partgnd where the nemoving partys evidence contradicts the movant’

must accept the nemovant’s version as true. Pastore v. Bell Tel. Co.aaf2 F.3d 508, 512

(3d Cir. 1994).
To survive summary judgment on his claims, plaintiff must present sufficient evidence

against the particular defendant in question. Howell v. Cataldi, 464 F.2d 272, 282-3 (3d Cir.

1972). This evidences insufficient f it merelyimplicatesunidentifiedmembers o& group of
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which defendant was a membéd.; McNeil v. City of Easton, 694 F. Supp. 2d 375, 395-99

(E.D. Pa 2010)While the plaintiff can point to circumstantial evidence, the evidence as a whole
must be more than a mere “scintilla” in support of the plaintiff's position. Anderson, 477tU.S. a

252;Estate of Smith v. Maras¢818 F.3d 497, 514 (3d Cir. 2003).

. Governing Substantive Law

Defendants move for summary judgmeiith respect to certaiof plaintiff's claims for
1) excessive forcm violation of the Fourth Amendment under 42 U.S.C. § 1988&ilure to
intervenein violation of the Fourth Amendment under § 1983 and 3) assault or battery under
Pennsylvania law.

DefendantPetective Frey, Detective Krasleyd Sergeant Faulknerove for summary
judgment with respect to plaintiff's excessive force claiflgintiff claimsthatdefendants
violated his Fourth Amendment right not to be subject to the use of excessive force under §

1983. Graham v. Connor, 490 U.S. 386, 394 (1988jicers making an arrest may use force

that is ‘Objectively reasonable in light of the facts amdumstances confronting thémld. at
397. Whether an officer used excessive forcdatermined by th totality of the circumstances
including: “(1) the severity of the crime at issue, (2) whether the suspe&s aosmminent
threat to the safety of the police or others in the vicinity and (3) whethsus¢pect attempts to

resist arrestr flee the scene.’'Santini v. Fuentes, 795 F.3d 410, 417 (3d Cir. 20dibh)g

Graham490 U.S. at 396. Additional relevant factors include “the possibility that the persons
subject to the police action are themselves violent or dangerous, the duratioactidhge

whether the action takes place in the context of effecting an arrest, thelpps$kdiithe suspect
may be armed, and the number of persons with whom the police officers must contend at one

time.” Sharrar v. Felsingl28 F.3d 810, 82@3d Cir.1997).




DefendantPetective Frey, Detective Krasleywd Agent Boyemove for summary
judgment with respect to plaintiff's claims that they failed to intervene in violatibisafghts
under the Fourth AmendmeritVhere officeraused excessiv@rce in violation of plaintiff's
constitutional rightsa bystandingfficer is liable under § 1983or failing to intervene ifhe had
1) reason to know thatfficers were using excessive force &)a realistic opportunity to

intervene and prevent the harm from occurring. Smith v. Mensinger, 293 F.3d 641, 650-51 (3d

Cir. 2002);_Bryant v. City of Phila., 890 F. Supp. 2d 591, 601 (E.D. Pa. 202¢ach case, the

guestion whether a defendant hagalistic chance to intercede will turn on such factors as the
number of officers present, their relative placement, the environment in whichdieely the

nature of the assault, dua dozen other considerationsfgueroa v. Mazza825 F.3d 89, 107

(2d Cir. 2016) see als@Armbrusterv. Marguccio, No. 05-344J, 2006 WL 3488969, at *8 (W.D.

Pa. Dec. 4, 2006) (considering the length of the alleged assault, the officemsifyr¢x it, and
the officer’s ability to see or hear.it)

Finally, defendants Detective Frey, Detectirasleyand Sergeant Faulkner move for
summary judgment with respect to plaintiff's state law claims for assault andybatter
succeed on his Pennsylvania state law claims in toasaulor batteryplaintiff must present
sufficient evidence for a jury to find that defendantended to cause harmful or offensive

contactwith plaintiff or fear of such contactRenk v. City of Pittsburgh, 641 A.2d 289, 7¢%.

1994). Assault iseither the intended effort to cause bodily hénatfalls short—that is,
attempted battery-or an act that is intended to and reasonably does cause the victim to fear

immediate bodily harm-that is, common law “menacitigUnited States v. Jones, 740 F.3d

127, 139 (3d Cir. 2014) (describing the common law definition of assReltk 641 A.2d at

294-95 (defining assault and battery under Pennsylvaniadéimy Restatement (Second) of



Torts 8§ 21(1) (1965)Battery is an assault where the offensivatact resultsRenk 641 A.2d
at 294-95.A police officer’s use of force in making a lawful arrest constitutes an assaul
battery wherthe amount of forcasedis unreasonableld. at 293. The analysis is therefore
similar to that for excessive force under 8 198@eGraham 490 U.S. at 397.

| assess the motions with respect to each officer in turn.
[11.  Todd Frey

Detective Todd Freynovesfor summary judgment on three claims: 1) excessive f@)ce
failure to intervene and 3) assaaiftbattery Because find that material questions of fact
remain with respect to these clairhwill deny Detective Frey’'s motion

A. Additional Facts

Accordingto officers’ reportsDetectiveFrey approachethe front of plaintiff's SUV
from theNinth Street side of the alley front of plaintiff and to the left. Dkt. No. 106{Moyer
Dep.) at 69:20-23; Dkt. No. 106-8 (Milkovitz Dep.) at 26:16-23; Dkt. No. 1D@Frey Dep at
22:7-13; Dkt. No. 106-1ulp Dep) at26:12-15. H was in civilian clothes andshgun was
drawn. Dkt. No. 106 (Moyer Dep) at37:12-13; Dkt. No. 106-12 (Kulp Depat26:21-22.
This account matches plaintiff's description of a man running from Ninth Street tthevalley
on his left pointing a gun at himDkt. No. 106-3 (Torres Dep.) at 59:1-5, 61:17-25, 62:1.

Plaintiff describeghisgunman running toward hiend afterplaintiff's collision with
the van behind himhitting plaintiff in the face through the open window of 8ldV’s open
door. Dkt. No. 10& (Torres Dep at66:12-17, 67:5-8, 72:3-4, 17-18. In his refdergeant
Kulp also describes an “unknown officer” who “administered a single stun to Toead'drea.”
Dkt. No. 106-17 (OPS Admin. Investigation Report, June 3, 20IAis officerhit plaintiff even

though plaintiff was not resisting arrest. Dkt. No. BO)gForres Dep.) at00:11-101:7, 175:7-9.



Detective Frey saythat, after plaintiff's collision with Detective Hough’s vdre went
toward the passenger side of the SWwhere he stood behind the officers arresting Ms. Breeland.
Dkt. No. 106-11 (Frey Dep.) at 22:19-23:2, 28:17-29:20. From there helueardfficers
yelling at plaintiffbutwasfocused on the passenger. Id. at 31:H8.could “see over there”
and “could see heads and stuff ... through the window” but did not know where plaintiff was.
Id. at 33:1-18.0ther officers place Defendant Frey on the passenger side or away from the
driver side during plaintiff's arrest. Many officers including those assisting in plaintiff's arrest,
did not know where Detective Frey was duringadhest. Dkt. No. 10612 (Kulp Dep.) atL9:5-

6, 22-24; Dkt. No. 10&0 (Krasley Dep at32:15-20; Dkt. No. 106-15 (Lake Dg¢@t46:3-9;
Dkt. No. 106-7 (Hough Dep.) at 87:1-4; 106-10. (Boyer Dapr1:15-21; Dkt. No. 106-5
(Mriss Dep) at61:14-16; Dkt. No. 1086 (Weaver Dep at34:11-13.

B. Discussion

Plaintiff has presented sufficient evidence for a reasonable jury to concaid@etiective
Frey used unreasonable force against him and failed to intervene as othes nf@sbsuch
force. | must draw all inferences favor ofthe non-moving party and where the non-moving
party’s evidence contradicts the movant’ must accept the non-movant’s version as true.
Pastore24 F.3d at 512Accepting plaintiff's testimony about the incident as ttheye is
sufficient evidence to raise a genuine issue of material fact as to wbetieetive Frey hit

plaintiff through the open window of the SUV.

2 Detective Milkovitz puts Frey in front of the vehicle “over to the passenger’s side.”
Dkt. No. 106-8 (Milkovitz Dep.) at 44:10-12, 58:13- Detective Fey, who arrived at the scene
after plaintiff had been taken into custody, said he observed Detectivet&inelyng near the
passenger side of the truck. Dkt. No. 105-17 (Fey Dep.) at 49:3-9; 49:26-50dtective
Sannie believed Detective Frey was standing in the street not near fdaintdk. Dkt. No.
1064 (Sannie Dep.) &0:19-24. Detective Faulkner did not think anyone approached the driver
side of the truck from Ninth Street, which was the directimtDetective Frey approached
from. Dkt. No. 106-9 (Faulkner Dep.) at 40:10-14.

10



Because the man running towards plaintiff matches the description of Detaetj® F
position a jury could reasonalbtpnclude that the gunman plaintiff describes was Detective
Frey. Although other officers place Detectiveelrelsewhere during the assaard although no
officers corroborate plaintiff's testimony that Detective Rnes onthe driver side of the SUV, |
must view the evidence in the light most favorable to plaintiff. In accordance waitkifps
eyewitness testimonya reasonable jury could find tHaétective Frey usednreasonable and
excessivdorce against plaintifand thudind him liableunder § 1983 and for assaultbattery
under state law

Although defendant contends he is immune from liability for $éateclaims of assault
or battery, fficers acting within the scope of their employment are not immune from liability
under state la if the conduct involves a crime, malicg willful misconduct. 42 Pa. Cons. Stat.

88 8541, 8550 (2016Pettit v. Namie931 A.2d 790, 801 (Pa. 2007). “The term willful

misconduct is synonymous with the term ‘intentional torGanford v. Stiles, 456 F.3d 298, 315

(3d Cir. 2006).Therefore, if a jury could conclude that an officer is liable for assault tarpat
the officer is not entitled to summary judgment based on immunity under 42 Pa. Cans. Stat
§ 8541.

On plaintiff's § 1983 claim fofailure to intervengthere is evidence th&tetective Frey
was aware obfficers’ assaulbn plaintiff and had an opportunity to prevent&mith, 293 F.3d
at 650-51. An officer is more likely to have had a reasonable opportunity to intervene if the
assault was prolonged, the officer was physically close to the plaintiff besaulted or the
officer could perceive the assault by seeing or hearingrinbruster No. 05-344J, 2006 WL

3488969, at *8 (W.D. Pa. Dec. 4, 2006).

11



According to plaintiff's testimony, Detectiderey was present as other officers beat
plaintiff despite his compliance with their orders. Dkt. No. 106-3 (Torres Dep.) at 66:12-17,
67:5-8, 72:3-4, 17-18If DetectiveFreywas immediately preseatjury could find him liable for
failure to intervene Additionally, Detective Frey’s own testimorprovides evidence to support
plaintiff's claim for failure to interveneDetectiveFrey describes standitgckas other officers
arrested Ms. Breeland. Dkt. No. 106-11 (Frey Dep.) at 22:19-23:2, 28:17-F9#0.this
position e could heaofficers yelling at plaintiff.1d. at 31:1-8. Ms. Breeland’'sarrest took
place approximately 15 to 20 feet from where plaintiff was handcuffed. Dkt. N8 (D&+es
Dep.) at93:4-9. Jficers assaulted plaintiff fasomewhere between thirty seconds and
approximately five minutesld. at 99:18-25. Given officers’ shouts during the assault and
DetectiveFrey’s proximity to the assaula reasonable jurgould findDetectiveFrey liable for
failure to intervene.

Thereforel will deny Detective Freys motionfor summary judgment.

V.  Michael Faulkner

Becausé find plaintiff has not set fortBufficient evidencéor a reasonable jury to find
that Sergeant Michael Faulkner usedeasonabléorce against plaintiffl will grantSergeant
Faulkner’'s motion for summary judgmensith respect tglaintiff's § 1983 claim oExcessive
forceand state law clairof assaulbr battery Sergeant Faulkner does not move for summary
judgment on plaintiff's claim against him for failure to intervene.

A. Additional Facts

After officersradioedthe surrounding police units to moveand arrest plaintiff
Sergeant Faulkner parked in a lot off Ninth Street about 15 to 20 yards from pRBtf.

Dkt. No. 106-9 (Faulkner Dep.) at 30:1-3, 32:1-He got out of the car and watchBetectives

12



Moyer and Freyapproach the SUVId. at 30:14-30:15; 32:1-15. When other officers removed
plaintiff from the truck Sergeant Faulkner “took a few steps toward the car” but was generally
“kind of just assessing the entire situatiomd: at 44:10-13. During the arrest, before plaintiff
was hadcuffed, Sergeant Faulkner walked up to plaintiff. at 50:13-51:3. Sergeant Faulkner
saw officers “struggling with [plaintiff] on the groundId. at 56:14-15;see alsd®dkt. No. 106-
10 (Boyer Dep.) af6:1977:16 (testifying that Sergat Faulkner was on the drivede of the
truck when Agent Boyer approached); Dkt. No. 106-12 (Kulp Dep.) at 28t@stifying that
Sergeant Faulkner was “on the scene at some point” andhawa been “on scene initidl)y

B. Discussion

In order to survive summary judgmeptaintiff mustpresentvidence supporting his
claimsthat Sergeant Faulkner used unreasonable force against him, violataapstitutional
rights under 8§ 1983 and committing an assauttadtery. It is insufficient for plaintiff to identify
a group of officers present without evidence that any particular officasleestsalaintiff.
Howell, 464 F.2d at 282-3¥icNeil, 694 F. Supp. 2d at 395-@FEven if[the plaintiff's]
evidence were sufficient to create a dispute concerning a material factfaser an officer
kicked plaintiff in the head, defendants are still entitled to summary judgmenisegte]
plaintiff has not provided any evidence asvtoch officer kicked him in the head;"$ee also
Anderson, 477 U.S. at 28iequiring the plaintiff to present “affirmative evidencefi Howell,
awitness testified that two officers restrained the plaintiff and one of them iesdtihs with a
wooden club. 464 F.2at282. The testimony “was insufficient to identifparticular officers]
as participants” because there wasproof thabne of them wielded the club rather than the
other. Id. at 282-83. The Court of Appealshiowell affirmedthe district court’s decision not to

send the case to the jury because ainiff's failure to make an appropriate identificatiolal.

13



at 284. Evidence showing an officepgesence at the scene where ofs@ssaultedhe plaintiff
was insufficient to support a finding ththe particulaofficer assaulted the plaintiffid.

Plaintiff hasnot set forthsufficient evidence that Sergeant Faulkner used force against
him. Plaintiff argueghattestimony placingix officerson the driverside during plaintiffs
arrestand testimonyhat Sergeant Faulkner was prestaward the end of the arrest suppant
inference that Sergeant Faulkner used exce$sige against plaintiff Dkt. No. 106 at ECF 12.

As in Howell plaintiff has profferegufficientevidence for a reasonable jury to concltius

defendantvasamong the officers present, some of whom were assaulting plaldtifDkt. No.
106-6 (Moyer Dep.) at 47:14-49:15. But untawell, this evidences insufficient to sustain a
verdict in plaintiff's favor. 464 F.2d at 282-83. Plaintiff has not préediany evidencéhat
Sergeant Faulkner himsel$ed force against plaintiffTherefore | will grant summary judgment
in favor of Sergeant Faulknevith respect to Counts | and Il of plaintiff's Third Amended
Complaint.
V. Jason Krasley

| will grantsummary judgment in favor @etective Jason Krasleyn plaintiff's claims
for: 1) excessive forge) assaulor battery and Bfailure tointervene. Plaintiff has not
presented sufficient evidence foreasonablgury to concludesither that Detective Krasley used
unreasonabl®rce against plaintiff othat hehad an opportunity to intervene in other officers
use of force againgaintiff.

A. Additional Facts

When officers radioed for surrounding units to move in and arrest plaibeitéctive
Krasleywas a passenger in a minivan driven by Detective Karnish. They arritteglalley

behind two cars—one driven by Detective Hough and the next by Detective MilkokitsN®

14



106-11 (Krasley Dep.) at8:6-14. DetectiveKrasleytestified thathe approehed the passenger
side ofplaintiff's SUV and assisted in the arrest of the passeMerBreeland.ld. at 18:14-
20:16. Hetestifiedhe could “hear commands being given by detectiveptamtiff on the
driversidebut he “wasn’t over there” arfdouldn’t see what was going onltl. at 25:9-17,
27:3-18, 46:14-17. Instead, he focused on the passenger throughout plaintiff’sldriagst.
27:17-28:22.He testified thabnce the passenger was ofiplaintiff's SUV, “we believed what
wasin the bag were the guns, so | kept an eye on that it 27:18-20.AgentBoyer, Sergeant
Kulp, AssistantChief Lake, DetectiveHough,DetectiveMilkovitz and SergeanKarnish each
testified that they did not remember sedejectiveKrasley during e arrest of eithgslaintiff
or his passengeMNs. Breeland.Dkt. No. 10610 (Boyer Dep.) af 7:1-6; Dkt. No. 106-12 (Kulp
Dep.) at58:2-8; Dkt. No. 106-15L@ake Dep.) at48:12-14; Dkt. No. 106-7 (Hough Dep.) at 90:2-
4; Dkt. No. 106-8 Milkovits Dep.) at47:18-23; Dkt. No. 106-13 (Karnidbep.) at48:7-10.

B. Discussion

The burden is onlaintiff to present evidendeom whicha reasonable jumight return
a verdictin his favor. _Anderson, 477 U.S. at 257D]iscreditedtestimony is not normally
considered a sufficient basis for drawing a contrary conclusion . . . . Instegaaintiff must

present affirmative evidence in order to defeat a properly supported motion foasumm

judgment.” _Anderson, 477 U.S. at 256-57 (1986), quoting Bose Corp. v. Consumers Union of

U.S, Inc, 466 U.S. 485, 512 (1984 )lf@ationandinternalquotation mark®mitted).

Plaintiff argues thathe following evidence supporttss claim of excessive forcé) other
officers do not corroborate Detective Krasley’s testimony that he absiséeresting the
passenger and 2) Detective Moyer estimated there to haveikesficers on the driver sidef

plaintiff's SUV during plaintiff's forcible arrest Dkt. No. 1061 at ECF12. Even ifa
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reasonable jury could conclude that the lack of corrobordismreditsDetective Krasley’'s
testimonythat he was on the passenger swighout morethis is not a sufficient basis for
drawing the contrary conclusion that Detective Krasley was on the drieedgring the assault
and used force against plaintiff. Anderson, 477 U.S. at 2562&intiff's contentiorthat
Detective Krasley was one of the six officérat Detective Moyer estimated were present is
unsupportedbecause no testimony places Detective Krasley on the driver side. Detective
Moyer’s testimonyis especially wealevidence against Detective Krasley given that there were
between nine and fifteen other officers in the alley at the time. Dkt. No. 10&-éyiDep.) at
49:5-10. Additionally, Detective Moyers explicit that higestimony is an approximation. Dkt.
No. 106-6 (Moyer Dep.) at 46:9-47:1Kloreover, even if the evidence were sufficient to
conclude that Detective Krasley was on the driver side ,would not be sufficient to support a
finding thatDetective Krasleysed forceagainst plaintiff. SeeHowell, 464 F.2d at 282-83
(discussed above). A reasonable jury could not find in plaintiff’'s favor on his claims for
excessive force and assault or batteaged on the evidenpéaintiff provides.

Plaintiff also presents insufficient evidence for a reasonable jury to cortblaide
Detective Krasley failed to interveneanyotherofficers violation of plaintiff's constitutional
rights Whereofficers used excessive force in violation of plaintiff's constitutional sigét
bystanding officer is liable under § 1983 for failing to interverieeihad 1) reason to know that
officers were umg excessive force and 2) a realistic opportunity to intervene and prevent the
harm. Smith 293 F.3d at 650-51.Lfability attaches on the theory that the officer, by failing to
intervene, becomes tit collaboratdrin the illegality? Figueroa 825 F.3dat 106.

Plaintiff argues thaa reasonable jury could conclude thlaDetective Krasley heard

officers insultingand mockingplaintiff from the other side of the SUV, this gave him reason to
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know thatofficers were usingxcessivdorce against plaintiff Dkt. No. 106 at ECF 14But

even assuming this, plaintiff has mvesented evidendbatDetective Krasley had a realistic
opportunity to intervena the assault. The only evidence regarding Detective Krasley's location
and occupation during tredleged assauis testimonydescribinghim approaching the SUV from
the passenger side amdmediatelygoingto assisin the arrest of Ms. Breeland, who was sitting
in the passenger seat with a gun at her feet. Dkt. No. 10&r28l€y Dep.) aR7:15-28:5.

There is no evidence that he stopped to view or assess the situation on the driver side of the
SUV. Rather, & remained focused on the passergel the gun until after othefficershad
handcuffed plaintiff.ld. at 27:17-28:22 Therefore atthe time thahemight haveperceived the
alleged assaulty hearing officers’ shouts from the other side of the ShA/was addressing a
need to ensurthe areavas safe by handcuffing the passenger and monitoring theTdnane is

not enough evidence for a reasonable jury to concheat®etective Krasleynadarealistic
opportunity to intervene to prevent officers’ assault on plaistith that he became a “tacit
collaborator” in the assaulEigueroa, 825 F.3dt 106.

Plaintiff has nopresentd theaffirmative evidenc@aecessaryo survive defendant’s
motion for summary judgmemtith respect to his claims against Detective Krasl@yerefore |
will grant summary judgmeni favor ofdefendant Detective Kraslen allof plaintiff's claims.
VI. Mark Boyer

| will denyAgentMark Boyer’s motion for summary judgment plaintiff's claim of
failure to intervene because there is evidencehthatbserved the officerassault on plaintiff
and chose instead to assist in the passenger’s arrest.

A. Additional Facts
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When Agenithen DetectiveBoyer arrived at the scerrany other police cars were
already there and the officers were out of their vehididg. No. 106-1QBoyer Dep.) ab5:13-
56:3. AgentBoyerparkedbehind the other cars aagproacheglaintiff's SUV. Id. He sawa
group of offieers standing around the driver side where he assumed plaintiff to be but he did not
actually see plaintiff Dkt. No. 106-1qBoyer Dep.) a78:1-19, 81:1(t6. He also saw
Detective Moyer and Sergeant Kulp approaching the passenger side of theédSBING0:5-14.
Upon observing the scene asgking theé demeanor’of the officers on the driver side, which
suggestedo him that “it wasit necessary for me to go thérbge chose to go to the passenger
side where Ms. Breeland was still in the vehicle and the gun was &uWdoor. Id. at63:7-

21, 78:20-80:14, 78:11-19Thee, he arrested Ms. BreelanBkt. No. 1061 at ECF28 | 42;

Dkt. No. 109 at ECF 4 | 42ZT'he first timeAgent Boyersaw plaintiffhe was out of the SUV.

Dkt. No. 106-10 (Boyer Depgt81:17-82:3. Thisvas after Ms. Breelandlad been taken out of
the SUV andhandcuffed Id. Agent Boyer did not remember whether plaintiff was in handcuffs
at that time Id.

B. Discussion

Plaintiff has provided sufficient evidence for a reasonable jury to conclude thatt Age
Boyer knew of and had an opportunity to intervene in other offiedliesgedassault orplaintiff.
Smith, 293 F.3d at 650-51.[W]hether a defendant had a realistic chance to intercedeuwill
on such factors as the number of officers present, their relative placemeegtvtronment in
which they acted, the nature of the assault, and a dozen other considerations.” Figueroa, 825
F.3d at 107.Because other officers were approaching the passenger when Agent Bogel ar

he had an opportunity to go to the driver side and intercede in the alleged assault.
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Agent Boyer looked at the driver side of plaintiff's SUV before deciding tooagprthe
passenger sideDkt. No. 106-10 (Boyer Depat 78:1119. Viewing the facts in the light most
favorable to plaintiff, Agent Boyawitnessedtherofficers punchingplaintiff asthey pinned him
againstthe open driver side door. Dkt. No. 18T orres Dep.) af3:16-74:10. Instead of
approaching therhe chose tonove tavardthe passengeven though other officers were
alreadyapproaching the passengddkt. No. 106-1{Boyer Dep.)at 63:7-21, 78:20-80:14, 60:5-
14. Unlike the evidence against Detective Krasley, the evidence against Amgrt®iggests
he 1) was in a position to clearly view the alleged assault on plaintiff and 2) ohexssst in the
passenger’s ast even though thresence of other approachioffcers diffused theéhreat
posed by the passengek reasonable jury couldonclude thaAgent Boyerknew that his fellow
officers were using excessive force against plaintifflzaai an opportunity to intervene.
Therefore | willdenydefendants’ motion with respect to plaintiff's claims against Agent Boyer

An appropriate Order follows.
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