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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

In Re: Thomas Giacchi, : Civil Action No. 5:14ev-1156
Debtor. :
Bankruptcy No. 12-13292

THOMAS GIACCHI, : Adv. No. 12-00465
Appellant, :

V.

UNITED STATES OF AMERICA,
Appellee.

MEMORANDUM

Joseph F. Leeson, Jr. September 30, 2015
United States District Judge

INTRODUCTION

This is a bankruptcy appeal.

Thomas Giacch{*Giacchi”), appeals from a decision of the United States Bankruptcy Court
for the Eastern District of Pennsylvania entering judgment in favor of tliedJ8tates of America
(“Appellee”), and againsBiacchi,on Giacchis Amended Complaint following trial in this adversary
proceeding.Giacchis Amended Complaint sought reli@fiter alia, to have théankruptcy court
determine thaGiacchi’'sunpaid taxes for 2000, 2001, and 20@&edischarged irGiacchi’s
bankruptcy proceedingnd that if the taxes were not discharged that there warapad taxes due

for the three years in questioithe bankruptcy ourtfound that the tax debt in question owed by
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Giacchito the Internal Revare Service was nondischargeadtal that the tax assessments filed by
the Internal Revenue Service agai@sachi were accurate and correct.

1. BACKGROUND

A. Procedural History

Giacchiinitiatedthis adversary proceeding against the United Stdt@snerica seeking a
determination that his federal taxes for 2000, 2001, and 2002 had been discharged in lyaihkruptc
the event the taxes were not dischargeddught a ruling that he owed no taxestfa three years
in question.

Thebankruptcy court rulethatthe taxes weraot dscharge under 11 U.S.C. § 523(a)(1)(B)
because Giacchi failed to fitax retuns for 2000, 2001, and 2002. Specifically, the tax documents
filed werenot “returns” within the meaning of 8 523(a) and applicable nonbankruptcy laer. T
bankruptcy ourtalso held that the United States’ assessmer@aafchi’'s taxes, as well as the
proofs of claim filed inthebankruptcy caseyere correct. Giacchiled the withinappeal from the
bankruptcy court’s judgment.

B. Brief Summary of Facts

(2) Giacchis failure to timely file tax returns for 2000, 2001, and 2002

Giacchifailed to file federal tax returns for 2000, 2001, and 2002. The Internal Revenue
Service investigatehis tax liability for thosg/ears and assessidk against him. After the IRS made
tax assessmesitor each yearGGiacchisubsequently filed documertie argues were tax retstror
each yeareachreturn showed that his total tax was lower thanR&assessment. The IRen

reduced the assessment for each year to dugidédxhe claimed were his late filed tax retsirn



(2) The IRS asseags taxdr 2000— after which Giacchi files a tax return

For 2000, the IRS completed its investigation on July 12, 2004, and assessed $45,849.20 of
tax. Trial Ex. B1. On November 29, 2004, Giacdied aform purporting to be is income tax
return for 2000. Trial Ex. P-his document stated that Giacchiat tax for 2000 was $40,524.
Trial Ex. P-5, line 57. On May 16, 2005, tHRS abatd $5,325.20 of the assessmdnmial Ex. D-1,
leaving an assessment of principal taxiagfaGiacchi in the amount of $40,524, the exact figure
Giacchi reported in his tax document.

3) The IRS asseaes tax for 2001 after which Giacchi files a tax return

For 2001, théRS completed its investigation of Giacchi’s tax liability @ctober 4 2004,
and assessed $29,120 of tax. Trial Ex. D-2. Eight weeks later, on November 2%i200Hi filed a
form purporting to be his 2001 tax retufimial Ex. P6. This document stated that Giacchi’s total tax
for 2001 was $20,025'rial Ex. R6, line 58. On June 20, 2005, the IRS abated $9,095 of the
Assessmentlrial Ex. D-2, again leaving a principal tax assessment identical taih&iacchi
reported in his tax document, $20,025.

(4) The IRS asseags tax for 2002 after which Giacchi files a taveturn

The IRS completed its investigatifor 2002 without Giacchi’s tax return and on February 7,
2005, assessed $25,229.40 of fvkal Ex. D-3. Then, in June of 2006, more than a year after the
assessment was maaigainst him, Giacchi filed farm purporting to be his 2002 tax retuifrial Tr.
21:14-19. This document stated that Giacchi’s total tax for 2002 was $19,678. Trial Ex. P-7, line 61.
On October 9, 2006, the IRS abated $5,551T4@l Ex. D-3, leaving a principal tax assessment of

$19,678, the same figure Giacchi reported in his tax document.



(5)  Giacchi'sChapter 7 bankruptcy case in 2010 and Chapter 13 bankruptcy
case in 2012

Giacchi filed a Chapter bankruptcy petition in 2010, Trial Tr. 11:5&hd receivea
discharge on March 29, 2011, Tr. Ex. PHe filed aChapter 13 bankruptcy case over a year later,
on April 2, 2012.

1. ANALYSIS

A. Giacchi'spost-assessment tax documents do not qualify as returns under 11
U.S.C. 8 523(a)

A federal tax liability is subject to discharggly if the debtor filed a return with respect to
the tax. 11 U.S.C. § 523(a)(1)(B)(i).

Section 523(ajtates “[f] or purposes of this subsection, the term ‘retameans a return that
satisfies the requirements of applicabmbankruptcy lawincluding applicable filing
requirements).”11 U.S.C. § 523(a). This definition was added by the Bankruptcy Abuse Prevention
and Consumer Protection Act of 200BAPCPA’)." It is codified in an unnumbered paragraph at
the end of 8§ 523(a), and is ofterferred to as the “hanging paragraplntome tax returns must be
filed by April 15 of the following year. 26 U.S.C. § 6072(&iacchi’s taxdocuments filed for 2000,
2001, and 2002 did not meet the requirements of applicable nonpénkltaw because they were
filed too late— dter the tax assessments had been madeordingly, the poséssessment filed tax
documents are not “returns,” atitetax liabilities for 2000, 2001, and 2002 are not dischardged.
such, under theangingparagraph, his tax liabilities for the years at issue are excepted from

dischargeSeeln re Payne431 F.3d 1055, 1060 (7th Cir. 2005) (Easterbrook, J., dissergagalso

! BAPCPA applies to cases filed on or after October 17, 2005. Robin J.,Mitieotation,Validity, Construction

and Application of the Bankruptcy Abuse Prevention and ConsBno¢ection Act of 2005 (BAPCPAR005 A.L.R.
Fed. 2d 3 (2005).
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In re McCoy 666 F.3d 924, 932 (5th Cir. 2012) (holding tlad:-filed state tax document cannot
qualify asa“return” under § 523(a)).

Giacciargues against this conclusion by reference to Collier on Bankrupimgchis Br. 8.

Collier opines that the term “applicable filing requirements,” as used in § 523(a), doedurte he

requirement to file a return on timgollier on Bankruptcy 1 523.07[3][b] (Alan Resnick & Henry

J. Sommer eds., 16th ed. 2013). Instead, this term “refers to considerations otheretra@ssnsuch

as the form and contents of aum andthe place and manner of filingd. Collier cites two cases in

support of this view:Martin v. United States182 B.R. 635 (Bankr. D. Colo. 2012), ande

Wogoman, 475 B.R. 239 (10th Cir. B.A.P. 2012¢eCollier at  523.07 n.55e.
Neither ofthese cases is a reason to reject the interpretation lo&tiyggng paragraph
articulatedoy Judge Easterbrook’s dissenting opinioRayneor adopted by thEifth Circuit in

McCoy. Martin held that “applicable filing requirementdid not include timeliness. 482 B.R. at 639.

But Martin was later reversed by tlgstrict court.Seeln re Martin 500 B.R. 1, 2 (D. Colo. 2013),

aff'd sub nomin re Mallg, 774 F.3d 1313 (10th Cir. 2014krt. deniedsub nom. Mallo v. I.R.S.,
135 S. Ct. 2889 (2015). On appeal, the district court noted that the Sietieddid notargue that

“applicable filing requirements” included timelin€sgd. at 7. For that reason, the district court

2 The governmentid not advance this argumdrgcause it woultkad to an overly harsh resuh taxpayer who

filed only one day late would be forever deniedischargeld. at 7.Indeed, in the case at bar, the court below agreed that
this rule could be overly harsttdnder this approach, a debtor would never be able to discharge a fedenag iteco
obligationunder Section 523(a)(1)(B) if the document that the debtor purports to berawetutardily filed That would
clearly constitute an absurd and incorrect res@idcci v. United Stateg\dv. No. 1200465, slip op. at 2 n.2 (Bankr.

E.D. Pa. Jan. 9, 2014), ECF No. 73.




declined to adopt the arguméntd. The Wogomarourt expresed skepticism about the argument,
but did notdefinitively reject it:

Fortunately, we do not have to conclusively define the boundari¢iseohanging

paragraph in this case because it does not involve eetiash that was merely filed

“late.” Here, we are presented witlebtors, who without any reason justifying the

delay, did not file theiRO01 return until August 2006, after the IRS had completed the

burdensome process of determining their tax liability . . . . Regarolaskether the
hanging paragph creates a much more restrictive thin the . . . test developed by
courts preBAPCPA, the 2001 returfiled by the [debtors] posissessment does not
meet the applicabldiling requirements, and therefore, their 2001 tax liability is
exceptedrom discharge.

475 B.R. 239, 249 (10th Cir. B.A.P. 2012).

For other reasons toGjacchi’'s postassessmertéx documents do not constitute “returns”
within the meaning of § 523(a). Before BAPCPA added the hanging paragraph, pplied a four-
part test taletermine whether a lafged tax return qualified as a “return” under § 523&geln
re Wogoman475 B.R. at 245. Toonstitutea return under this test, known as Beardtest, a
document must meet four requirements: “(1) it must purport toreeimn;(2) it must be executed
under penalty of perjury; (3) it must contain sufficient datallow calculation of tax; and (4) it must

represent an honest and reasonatifmpt to satisfy the requirements of the tax IAwid. (quoting

In re Hindendng 164 F.3d 1029 (6th Cir. 1999)). For an otherwise proper return that was filed late,

the fourth requirement is the critical oneé. at 246.
A return filedafterthe Internal RevenuBervice ha done its own investigation and assessed
tax does not represent an honest and reasonable attempt to satisfy the requifaimetaslaw. See

In re Rayne, 431 F.3d 1055 (7th Cir. 200B)oroney v. United States, 352 F.3d 902 (4th Cir. 2003);

3 Instead, the district court applied the test as it existed prior to BAPCPA and duetietldebtor'sate-filed tax

documents did not qualify as tax returns because they were filed after thadBlfeady madassessments for the years
inissueld.

4 This test was first stated by the Tax CourBaard v. CommissioneB82 T.C. 766 (1984 pff'd, 793 F.2d 139

(6th Cir. 1986), and is thus often called tHgeardtest.” SeeWogoman 475 B.R. at 24516.
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United States v. Hindenlang, 164 F.3d 1029 (6th Cir. 1%&@®Hso United States v. Hattor220

F.3d 1057 (9th Cir. 2000) (denying taxpayelischarge because taxpayer did not attempt to cure his
failure to file return untibfter IRS had already assessed tAxax return no longer servasy tax
purpose once thaternal Revenue Service has assessed thelitadenlang, 164 F.3d at 1034-35.

At trial, Giacchihad the opportunity to prove that his tax documents served a tax purpose,
even thouglthey were iled after the IRS had already assessed kéxadvanced only one such
purpose: his posassessment tax documem®rmed the IRS that he actually owed less tax than
assessedy the IRS Trial Tr. 111-12. e IRSdid abate tax so that its assessmemasched the
total tax figures Giacchi reported on his tax doents® However, that outcome agesult of
Giacchi’'s tax documents was not a legitimategaxpose under thBeardtest.

Giacchi’s assertethx purpose is the same one identified by the debtdioroney. 352 F.3d
at 906. However, the Fourth Circuit held that this didawoistitute a legitimate tax purpose:

The relevant inquirys whether Mooney made an honest aneasonable effort to

comply with the tax laws, and not whetlMoroney’s eventual effort had some effect

on his tax liability. UndeMoroney’s approach, the availability of discharge would

turn on thelRS’s accuracy in assessing taxes, rather than aomédy’'s sincerityand

diligence in complyingvith the tax code. In effect, Money failedto provide the IRS

with the very information iheeded to accuratefssess his taxes, and now he seeks to

benefit from the IRS’s resultingnprecision (whichwas hardly surprising, given

Moroney’s lack ofassistance). Money’s approach would only discourage the IRS

from abating debtors’ tax liabilite—especially when any adjustment, matter how

small, would lead to a discharge of the entire tax liabifitymatter how large.

Id. The bankruptcy court below applied this reasoning and held that Giacchi’'s tax decdiderut

serve a legitimate taxyspose Giacci Adv. No. 12-00465, slip op. at 3 n.5 (Bankr. E.D. Pa. Jan. 9,

> Giacchi argues that he proved the IRS used the nunilmrshis tax documents to prepare its proof of claim.

Giacchi'sBr. 11.There was never amguestion about whether the IRS used Giacchi's numbers, thGaghsel for the
United Statesnotedin his openingtatement at trial, “the United States will show that the assessatetst precisely
equal the amounts of tax that Mr. Giacchi reported on his tax return forieyears in question.” Trial Tr. 8:224.
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2014), ECF No. 73No persuasive argument has been presented on appeal for rejectuhortmey
reasoning’

Giacchi’s postassessment tax documents do not qualify as “returns” under 11 U.S.C. 8
523(a). For that reason, Giacchi’s federal tax liabilities for 2000, 2001, and 2002 gteexoeEm
discharge.

B. The Bankruptcy Court is affirmed in its finding that the tax assessmentscaratac
and correct

Tax assessments Hye Internal Revenue Service are presumed to be coFeatcisco v.

United States267 F.3d 303, 319 (3d Cir. 2001); Resyn Corp. v. United States, 851 F.2d 660, 662—63

(3d Cir. 1988)accordUnited States v. Balic&05 F. App’x 142, 146 (3d Cir. 2012)nce thdRS

shows that the taxes wesssessed, by introducing certified records of the assessments, the burden
shifts tothe taxpayer to show that the assessments are incorrect., BAkcE. App’x at 146; United

States v. Byock130 F. App’x 594, 595 (3d Cir. 2005); Psaty v. Unii#dtes 442 F.2d 1154, 1159

(3d Cir. 1971). The taxpayer cannot carry this burden simply by showing the asssessment

“erroneous in some respects.” Francjs@67 F.3d at 319 (quoting United States v. Janis, 428 U.S.

433 (1976)). The taxpayer must prove the correct amount of his tax lidbitityThis allocation of
the burden of proof under the tax law governs tax litigation in bankruptcy Sm@Raleigh v.

lllinois Dep’t of Revenue, 530 U.S. 15, 26 (2000).

6 Instead, Giacchi says only that there iething improper about the IRS using his postassessament

documents to decrease his liability while also maintaining that the taxngmtshave no legitimate tax purpose.
Giacchi'sBr. 10-11.

Francisco v. United Stategas a tax refund action. That is, the taxpayers paid the assessmgrdrasded for a
refund. 267 F.3d 303, 306 (3d Cir. 2001). Accordingly, the Third Circuit expldieedthe taxpayer bears the burden of
proving the amount he is entitled to recoVvéd. at 319(quotingUnited States v. Janid28 U.S. 433 (1976)). This
burden ofproof is the same whether ttexpayer is seeking a refund of taxes already paid or the governmeekiisgsto
collect taxes owed?saty v. United Stated42 F.2d 1154,158-60 (3d Cir. 1971).
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Thegovenmentproved that the IRS assessed taxes ag@imasichifor the yearsn question.
Trial Exs. D1, D-2, D-3. Theassessments of principal tax matched the total tax Giacchi himself
reported on his tax return forMis Giacchidid not present evidence argument that his principal tax
liabilities for the years in question were less tti@amounts assessed.

Instead Giacchiargued that his current outstanding liabilitiestfaese tax years are lower
than the amounts the government claims. Giacengsment was bas&uoh his assumption that the

IRS had collected $25,856 that the certified transcripts do not $h@imcchidid not testify or offer

8 There are only three differences between the assessments and the figochsr€ported on hisix documents.

First, for tax year 2000, Giacchi reported that he had $26,455 in fedevaiértaxwithheld during the tayear. Tral Ex.
P-5, line 58.The certified transcript, however, shows tBaicchi had only $26,452 in federal income wathheld during
the tax year. Trial Ex. £1. Giacchi did not testify or present any evidence beyond the bare purportetutaxtiat the
withholding was anything other than the $26,452 reflected in the IRS cent#rexttipt.Giacchi’s bare tax document is
insufficient to rebut the presumption that the certified transcrigirisect.

Second, also for tax year 2000, Giacchi reported that he had $3,382 in er@ssesaritytax withheld during
the tax year. Trial Ex.-B, line 61.The certified transcript, however, does sbhbw any such withholding. Trial Ex-D
Giacchi did not testify or present any evidence beyhndare tax document that he actually had $3,382 in excess social
security tax withheld. Giacchilsare tax document is insufficient to rebut the presumption that the ckttdigscript is
correct.

Third, for tax year 2001, Giacchi initially reported that his total tax $20,025Trial Ex. P-6, line 58.Then, he
filed amended tax return documents reporting that his total tax waslp&2ialless, $19,998. Trial Ex-&a.The
certified transcript, however, shows that the IRS assgs#®zipal tax—not including inteestand penalties-of $20,025.
Trial Ex. D-2. Giacchi did notestify or present any evidence beyond the bare amended tax return dodwankist total
tax wasanything other than the $20,025 reflected in the IRS certified trphs@iacchi’s bare amendéak return
document is insufficient to rebut the presumption that the certified tiphisccorrect.

The three differences described in footnote 9 above are the only areas where Giaeditypresented
evidence or argument that his principal tax liabilities were other thanthdidR S hadassessed.

Giacchi’s calculations of his current outstanding liabilities are showmiah Exhibit R10. Oncross
examination, Giacchi testified about hissumption:

Q. Is it correct that on Page 1 of Exhibi1P next to the line marked T#&ollected by IRS from Inception
you assumed that the IRS calculate, colle®®%,856 for tax year 20007

A. That would be my assumption, yes.

Q. Okay. And thaessumption means that you had a balance due from thiel Rt tax year of $15,169,
is that correct?

A. That's correct.

Q. And that $15,169 appears again on the second page of Exfdibjti® thatorrect?



other evidence that he had in fact paid this amount, or that the IRS had coll&cti@ciin

involuntarily.

The certified transcripts do not reflect such a payment or tolle&iacchi’'s

assumption is insufficient to rebut the presumption that the certified transcrigstiyoreflect the

assessments and payments.

The bankruptcy court rejecté&iacchis argument thahis taxliabilities were lower than the

United States claimed because the court was utalblederstand Giacchi's confusing calculations.

Giacci Adv. No. 12-00465, slip op. at 4 n.6 (Bankr. E.D. Pa. Jan. 9, 2014), ECF N&ia¢ahi

argueghat thelearnedbankruptcy judge could not understand because “he trigpply Aristotelian

o » 0 » 0 »

>

Q.

A.

That's correct.

And you calculted your adjustments for tax year 2000 based or$tt&tl69, is that correct?

That's correct.

Okay. The same thing is true for tax year 2001, is that correct?

That's correct.

And you found, you came up with the numbers that you asstired&Scollected by subtracting the
amount shown on Exhibit-B, which is a Notice ofederal Tax Lien, or, rather, a facsimile copy of a
Notice of Federal Tax Lien, is thebrrect?

That's correct.

You subtracted that figure from the amoshbwn on the Governmenisoof of claim as due for
principal tax for the various years, is that correct?

That's correct.

MR. DUNN: Objection. I think that counsel has the subtraction backwards

MR. RUSSELL: He subtracted 25,000 from zero for tax year 2000.

BY MR. RUSSELL:

Q.
A.

Trial Tr. 92-94.

Is that correct, to come up with a collection of $25,000?
Well, the, the amount on the proof of claim is zero for that particularayghthe amount of the lien

was 25 and change. Therefore, my assumption was Wdidrthe calculations is that the Government
had, had to have collected $25,856tfat number to go to zero.
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logic to the higgledy-piggledy Tax Code, and that degraded the rest of his findangschi’'sBr.
12.Thisis incorrect. Giacchsimply failed to provehat his tax liabilities were anything other than
the amounts assessed. He submitted confusing calculdtaimslted on an unproven assumption
thatMr. Giacchi had patd-or the IRS had collected from him involuntarilygdbstantially more tax
than theevidence showed.

V. CONCLUSION

For the reasons set forth hereinabove, the Court affirms the Bankruptcys@anae’r of

January 9, 2014, in all respects. An appropriate Order follows.

BY THE COURT:

/s Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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