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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

THE PINE CREEK VALLEY
WATERSHED ASSOC., RAYMOND
PROFFITT FOUNDATION, THE
DELAWARE RIVERKEEPER
NETWORK, and THE DELAWARE
RIVERKEEPER C/O JOHN WILMER,
ESQ.,

Plaintiffs, : CIVIL ACTION NO. 14-1478
V.
THE UNITED STATES
ENVIRONMENTAL PROTECTION
AGENCY, GINA MCCARTHY,
Administrator,and SHAWN GAVIN,
Region Il Administrator,

Defendants.

MEMORANDUM OPINION

Smith, J. September 28015

The court initiallydisposed of this action, an administrative lzage primarily presenting
aquestion of statutory constructiamd agency deferencen March 17, 2015, by dismissing the
plaintiffs’ two-claim complaint in response to a motion to dismikesifby the defendants. The
plaintiffs (divided into two groups ithis postjudgment phase) subsequently filed motions for
reconsideration raising jurisdictional, procedural, and substantive isstreshisi prior ruling.
The most serious, and interesting, issue raised by the plaintiffs revolves dheucdurt’s
previousinterpretation of the lrase “revised or new water quality standawithin the meaning
of the Clean Water Act (“CWA")33 U.S.C. § 1313(c)(2)(A). As explained below, and tue
the wording of the CWAitizensuit provision, the interpretation of this phrase ended up playing

acrucial role in the jurisdictional dismissal of the plaintiffs’ primary claim.
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That phrase took on jurisdictional significance in the following way. The citnén
provision confers subjectatter jurisdiction on the court to compel the EPA to act aign the
EPA fails to perform a mandatory duty. The CWA, in turn, can be read to impose a non
discretionary duty on the EPA to review any revised or new water quaitglastd Because the
plaintiffs were asking the court to compel the EPA to, at a mum, review Act 41, a
Pennsylvania statute dealing with-lah sewage systems, for compliance with the CWA, the
dispositive inquiry becamehether Act 41 is aevised or new water quality standavdhin the
meaning of the CWA.

The court ultimately decetl (or, more accuratelyjecided tolet the EPA decidejhis
guestion in the negative. Two fundamental premises guided the court in coming to this
conclusion First, the courpresumed that something could not be a revised or new water quality
standard without meeting the threshold definitiamatever that might befor what a water
quality standardls. Second, the cousituated the interpretive exercise of giving meaninthéo
term “water quality standard” within the famili@hevronframework. Deference to the EPA,
then, took on a central role trying to figure out what it means tme a revisedvater quality
standard.

The plaintiffs’ instantmotions for reconsideratiorequire the court to reexamine these
premises. Given theextual and structuratomplexity attending both the CWA and the
implementing regulations, thereirleedanother perspective from which to view this case. The
bulk of this memorandum opinion, then, is devoted thiscussiorf thatangle Unfortunately
for the plaintiffs, however, this alternative analysis, standing alone, does ndantvar

disturbance of the court’s prior disposition. The other grounds for reconsideadtianced by



the plairiffs, while less powerful than the interpretive issue, do not waaantdisturbance
either. The court, therefore, denies the instant motions for reconsideration.
I PROCEDURAL HISTORY

The court previouslydocumentedthe procedural history leading to the entry of the
underlying judgment in the March 17, 2015 memorandum opinion. Ndgmat 24, Doc. No.
43. As there is no need to recount that history here, the fooudes solely on the immediate
events culminating in this memorandum opinion. They cdoriely summarized

After the court issued both the March 17, 2015 order dismissing the plaintiffglaiom
and an accompanying memorandum opinialh,of the named plaintiffs collectively filed a
motion for reconsideration on March 25, 201%eePIs.” Mot. forReconsof the Ct.’s Mem. Op.
of Mar. 17, 2015, Doc. No. 45. On that same day, the plainthis, Pine Creek Valley
Watershed Assoc. and Raymond Proffittundation (“Pine Creek Plaintiffs”), filed a corredt
motion for reconsideration. See Corrected Pls.” Pine Creek Valley Watershed Assoc. and
Raymond Proffitt Found.’s Mot. fdReconsof the Ct.’'s Mem. Op. of Mar. 17, 2015, Doc. No.
461 The other group of plaintiffs, the Delaware Riverkeeper Network and the &elaw
Riverkeeper (“DRN Plaintiffs”), followed up with a motion for reconsideratiorhefrtown on
April 13, 2015. SeePIs. Del. Riverkeeper Network and the Del. Riverkeepdos for Recons.
of the Ct.’s Mem. Op. of Mar. 17, 2015, Doc. No. 50.

Shortly thereafter, dith the defendants and the intervenors filed separate respoitises to
motions SeeDefs.” Resp. to PIs.” Mots. for Recons. of the Ct.'s Mar. 17, 2015 Mem. Op.
(“Defs.” Resp.”) Doc. No. 51; Intervenors The Nat. Assoc. of Homebuilders’ and Pa. Builders

Assoc.’s Resp. to Pls.” Mots. for Recons. of the Ct.’s Mem. Op. of Mar. 17, 2015, Dds2.No.

!t appears that the Pine Creek Plaintiffs filed an amended motion forléhewuspose of clarifying that the initial
motion was supposed to be filed on their behalf carhgl not on behalf of alamed plaintiffs.
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Each group of plaintiffs filed a reply brief in support of their respectiggans on May 8, 2015.
SeeReply Mem. of Law in Supp. of PIs.” Pine Creek Valley Watershed Assoc. and Raymond
Proffitt Found.’s Mot. for Recons. of the Ct.’'s Mem. Op. of Mar. 17, 20Pie Creek H!
Reply”), Doc. No. 53; Reply Mem. dfaw in Supp. of Pls. Del. Riverkeeper Network and the
Del. Riverkeeper'sviot. for Recons. of the Ct.’'s Mem. Op. of Mar. 17, 2015, Doc. No. 54. The
court held oral argument on the motions on May 27, 2015.

. DISCUSSION

A. Standard of Review

As the operative motions for reconsideratiare grounded in Federal Rule of Civil
Procedure 59(e), the court recitbe applicable standard of revie®eeCorrected Mem. of Law
in Supp. of PIs.” Pine Creek Valley Watershed Assoc. and Raymond Proffitt Found.’foMot.
Reconsof the Ct.’s Mem. Op. of Mal7, 2015 (“Pine Creek 81 Mot.”) at 2; Mem. of Law in
Supp. of Pls. Del. Riverkeeper Network and the Del. Riverkeeper’'s Mot. for Re¢ahs.Ct.’s
Mem. Op. of Mar. 17, 2015 (“DRN PIs.” Mot.”) at 2, Doc. No. 50.

Federal Rule of Civil Procedure 59(e) provides that “[a] motion to alter or amend a
judgment must be filed no later than 28 days after the entry of the judgnfead. R. Civ. P.
59%e). “The purpose of aotion for reconsideration . is to correctmanifest errors of law or
fact or to present newly discovered evidencél’S. ex rel. Schumann v. Astrazeneca Pharm.
L.P, 769 F.3d 837, 848 (3d Cir. 2014internal quotation marks and citation omitted)A *
proper Rule 59(e) motion therefore must rely on one of three grounds: (1) an intervemgg c
in controlling law; (2) the availability of new evidence; or (3) the need tecbalear error of
law or prevent manifest injusti¢e. Lazaridis v. Wehmer591 F.3d 666, 669 (3d Cir. 2010)

(citation omitted).



Both sets of plaintiffs contend that the court committed various clear afdasv in
granting the defendants’ motion to dismiss. Only onthe$e contentions, namely the court’s
prior interpretation of the CWAjecessitates sashed discussion.The @urt first turns to that
issue.

B. Statutory Interpretation and Agency Deference

In the March 17, 2015 memorandum opinion, the court began by recognizinthéhat
dispositive issue of “whether Act 41 constitutes a revised or new water cgtahtyard” turnen
principles of ‘statutory castruction and agency deferericeMem. Op. at 7, 10.The court,
therefore,turned to theChevronframework as the primary lens through which to vidis
interpretive issue.See id.at 7. In applying the first step of tlighevronanalysis, the court
initially confrontedthe questiorwhether Congress has “directly spoken,” through the text and
structure of the CWA, to the precise issue of whether Aatofistitutes a revised or new water
qudity standard. See idat 1611. After concluding that Congress has not so spoken, the court
engaged the second step of t@kevronanalysis which required the court to consult the
implementing regulations promulgated by the EP®ee id.at 1215. Finding the regulations
supplying “clarifying answers regarding the nature of a water qualityatdhid bereasonable,
the court ultimately held that those regulations unambiguqursigludethe conclusion that Act
41 constitutes a revised or new water quality standddd.at 12; see id.at 2, 1519. As
previously noted, this rendered the CWA claim jurisdictionally defectBae idat 810.

Implicit in the above analysis, and made explicit at timeghm March 17, 2015
memorandum opinionis the idea that the definition @f water quality standard is subsumed
within the definition ofa “revised or new water quality standard,” thss term appears in the

CWA. 33 U.S.C. § 1313(c)(2)(A)In the priormemorandum opinion, the court grapplethw



that implication at the level of interpreting the CWAhat is, because the CWinposes a
mandatory duty on the EPA to revieav‘revised or new water quality standard” (sometimes
simply phrased as a “revised or new standard”), and not something like “revisiorseio w
quality standards,” the court presumed that the terms “revised” and ‘siayly modify the
term “water quality standard,” and, as a rediat any definition of the term revised or new
water quality standatdmust, at a bare minimumbuild uponthe base definition ofwater
guality standard.”ld. This premise explains why the court was concerned with EPA regulations
supplying “clarifying answers regarding the nature ofwvater quality standard and not
regulations bringing about aare specific definition of the unitary term “revised or new water
guality standard™for as this memorandum opinion later explains, there asaidoregulations.
Mem. Op. at 12(emphasis added) The court simply presumed that the CWA is clear that
revised water quality standaradse fundamentally of the same nature iagial water quality
standards.

By negative implication, the court also presumed that the amlyiguity accompanying
the phrae “revised or new water quality standard” is the constituent phrase “watety quali
standard.” That is why the court deferred to the EPA regulations solely on treat $&® idat
12-15. And whilethe parties did not initially addressy purporteddistinction between the
content oforiginally-enacted water quality standards and the content of modified water quality
standardsd, the content of a “water quality standard” as opposed to the content of a “revised or
new water quality standarg”other courts have observed that theray bea rather unique
relationship betweethe twa SeeCity of Dover v. United States EP®56 F. Supp. 2d 272, 279
(D.D.C. 2013) ¢pining that a certain documeabuld notbe a “revised water quality standard”

because “iis not a water quality standard at allNatural Res. Def. Council, Inc. v. Fp209 F.



Supp. 153, 161 (S.D.N.Y. 199%jiscussing this distinction in disposing of a claim unither
Administrative Procedure Act (“APA”), 5 U.S.C. 88 701-706

Both sets of plaintiffs, through their respective motions for reconsiderationsunggest
(albeit implicitly) that this distinction is of prime importance in understanding the relationship
between the CWA, the implementing regulations, and Act 41. Tsuteeall of the plaintiffs
maintain that the court erred in stating that because antidegradation is oldgnanteof a water
guality standard, the EPA need review revised antidegradation policies onlythvehixt of the
CWA so demands, that is whirey area part of something that falls within the definition of the
phrase “revised or new water quality standar8éePine Creek R’ Mot. at 2; DRN P$. Mot.
at 25. Instead, the plaintiffeffectively argue thathe EPA has a mandatory duty to revie
modified elements o& water quality standamlven when those elements are not packagtd
the other legallyequired elements of such a standaBkePine Creek Rl Mot. at 2 (stating
that viewing arevisedwater quality standard against the bacdkdof its revised constituent
elements is a “distinction without @ifference”); DRN P$) Mot. at 3 (stating, interestingly
enough giverthe court’s prior discussion, that “any revisidosan antidegradation policy must
be submitted and reviewed”). This reading of the CWA is far from obvious and all the more
uncleargiven the fact that the court Fox actually deferred to the EPA on this very question,
thus implying that the relevant legal texts are not particulacig on this point SeeFox, 909 F.
Supp. at 161 (deferring to the EPA’s interpretation of its own regulations in considéatiger
the EPA’s review of certain revisions to water quality standards wasiem¢fbecause the
revisions omitted an antidegradation policy). But, given sofmie arguments made by the

defendants, the court is inclined to engage the plaintiffs on their own terms anahimeter



whether gootentialdistinction betweemhe content of initial and revised standards is a distinction
with a differencein the sensef being casealispositive.

This type of analysisis especially appropriate because it seems thatdefendants
themselvesgreewith the plaintiffs in understanding the content of initial standards as differing
from the content of revised standards. @gmng from the plaintiffs only slightly, théefendants
state the following:[t]o be clear, EPA does not dispute that it must review all components of a
state’s revised or new water quality standards, including a revised or new adategr policy,
for consistency with the [CWA].” Defs.” Resp. &t Because the court does ribspute this
proposition eitherjt serves as a useful starting point in structuring the proposed, alternative
analysis

The court begins with a position that appears to be uncontrovestiah something
constitutes a revised or new water qualtgnslard within the meaning of the CWA, the EPA has
a mandatory duty to review itSeeMem. Op. at 10. And that review requires, in line with the
defendants’ argument, that the EPA review the content of that standard as thatisalgénéed
by law. But whereas the court previously concluded that that content tracks the content of an
initial water quality standard-and therefore deferred to the EB@&lelyon the question of what a
water quality standard actually-ghe court must now interpret “revised new water quality
standard” as a unitary phrase an@mine whether this interpretive change alterslyimamicof
deference.As it turns out, the deference inquiry does change, but not in a way that warrants a
disturbance of theourt’s previous disposition.

In line with the court’s prior discussion Ghevron the first questiomemainsthe same
and asks whether Congress, through the text of the CWA, has “directly spoken” to what a

“revised or new water quality standard” SeeCity of Arlington,Texas v. FCC133 S. Ct. 1863,



1868 (2013)internal quotation marks and citation omitted). If the court previously found that
the CWA does not clearly and precisely address the issue of what a water daiatigyd is, it
would seem that the court @most compelled tolikewise conclude that the CWA does not
clearly and preciselnddress what a “revised or new water quality stand@andderstood as a
unitary phrase) is seeing as how the addition of the terms “revised” and “pevé’ @nly to
inject anoher layer ofambiguity into the picture.SeeAmericanFarm Bureau Fed'n v. EPA
792 F.3d 281, 306 (3d Cir. 201&)olding that the phrase “total maximum daily Igaa term not
definedin the CWA,is ambiguous at the first step of tdevronanalysis). Of particular note,

the DRN Plaintiffs agree that “Congress has not directly addressqutdébise question at issue

in this litigation.”” DRN Pk. Mot. at 8. Just as before, the court, “therefore, must presume that
Congress implicitly intended [that] question to be answered by the EPA.” Menat @2.

The next inquiry, then, is determining whether the EPA has provided an unambiguous
answer to this quésn through the promulgation of particular regulations. This is a critical step
because it determines, in turn, whether the court has to engage another layereatdefee
Coeur Alaska, Inc. v. Southea&laska Conservation Coungcib57 U.S. 261, Z-78 (2009)
(noting, in the context of a CWA case, that when the statutory text alone does not dispose of a
case, courts mustdok first to the agency regulations, which are entitled to deferenceyif th
resolve the mbiguity in a reasonable manner” and must look to “agencedsequent
interpretation of those regulations” only when the regulations are themsenbguaus
(citations omitted)). In the prior memorandum opinion, the court decided both that the EPA
regulations unambiguoustlefinethe term*water quality standardand that Act 4-doesnot fall

within that definition. SeeMem. Op. at 1517. Due to the current reframing of the operative

2 Consequentlyand making reference arguments previously advanced by the intervenors, the court need not
“considerChevronis interaction with two canons of statutory construetimonstitutonal avoidance and the related
federalism canon.’American Farm Bureaw92 F.3d at 301 (internal quaditon marks and citation omitted).
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inquiry, however,the court must now investigate whether the BR& similarly provided an
unambiguous amger when the phrase “revised or new water quality standard” is taken as a
singular whole.

As with before, the text and structure of the relevant legal téveit the way Beginning
with the text, the definitional provision in the EPA regulatide$ines a water quality standard,
butit doesnot define what a revised or new water quality standar®&e40 C.F.R. § 131.3In
fact, the regulations reference water quality standards using a variety aseplogies. Of
course, and as just mentioned, tegulations mention water quality standards. But they also
reference “revising water quality standards,” a “new or revised standard,” “wwatdity
standards revisions,” “existing water quality standardagpticable water quality standards,”
“proposedwater quality standards revision,” and “any revisions of the standards.” 40 C8.R. §
131.4a), 131.5(b), 131.6(b), 131.10(i), 131.26(a). If there is a true distinction betwedme
content ofinitial water quality standards arile content ofevisal ones, it is extraordinarily
difficult to pinpoint from the face of the regulations just what that distinction mighiNa¢ only
do the regulations spedboth of a “new or revised standard” araf “any revisions of the
standards,” but thegffer no guidnce as tavhether this rhetorical distinction even matters and,
if it does matter, how it matters when viewaghinst the base definition of whatvater quality
standardis. Even when the text of the regulatiorssconsulted, the f#owing question still
lingers:is the EPA to review revised standards only whersdhstandards come packaged as
full-on water quality standasdregardless of whether the states submit them to the BPi5)
the EPA to review any revision to those staddano matter what form it takes

Unfortunately, the structure of the regulations, even when combined with theldest,

not provide much clarity in this regasither The water quality standard regulations start out
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with Subpart A, entitled “General Provisions.” It is in this Subpart that théategns provide a
definition ofawater quality standardSee40 C.F.R. 8 131(®. Itis also in this Subpart that the
regulations spell out the breadth of EPA review of water quality standards) witicides
determining “[whether the State has adopted water uses which are consistent with the
requrements of the Clean Water Act” and “[w]hether the State has adopted criteria tieat pro
the designated water ugeamong others. 40 C.F.R8 131.%a)(1)(2). Finally, this Subpart
explains the elements of a water quality standard that must be present for ERA 188e40
C.F.R.§131.86.

The following Subpart, namely Subpart B, is entitled “Establishment of Watertyual
Standards” and contains provisions that, in general, elaborate upon the elementstef a wa
quality standard appearing in Subpart 8ee40 C.F.R.88 131.104131.13. Subgart C, entitled
“Procedures for Review and Revision of Water Quality Standards,” appears topassothe
provisions most specific to understanding just what a revised or @¢er wuality standard is.
Indeed, it is within the confines of one of this Subpart’s provisions that a direct aygvears
to lie. 40 C.F.R. § 131.40), a provision called “State Review and Revision of Water Quality
Standards,” provides that a state shall submit “any revisions of the standards &gibeaR
Administrator for rgiew and approval 40 C.F.R. § 131.4@). At first blush, this provision
would seem to suggest that a revised or new water quality standard is notysptutiiiged
water quality standarth altered form but merely a revision to a water quality staddén
whatever form that may take)But this provision cannot be read in isolatioBee Ultility Air
RegulatoryGrp. v. EPA 134 S. Ct. 2427, 244P014)(stating that tvords of a statute must be
read in their context and with a view to their placegha overallstatutory scheme” (internal

guotation marks and citation omitted)).

% The court has previously quoted this provision at len§eMem. Op. at 13.
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When read in juxtaposition to Subpart ifseems reasonabte suggest that a teos
emerges. On the one hand, tleneral Provisions” section, a section that purporisndrace
both initial and revised standards, promulgates very specific requiremethe feubmission of
water quality standards to the EP8eed40 C.F.R. § 131.6. On the other hand, the more specific
section dealing with review and revision of wateralgy standardscontains a provision
addressinghe submission of revisions that seemingly does not regustate to follow the
dictates o#40 C.F.R. § 131.6See40 C.F.R. 8 131.20(c). What is more, this tension is arguably
complicated by the fact théhere is a section dealing specifically with the establishment of water
quality standards that omits any reference to the requirementgateir quality standards
submissions.

What all of this means, then, is that once the text and structure of the EPA oagulaé
taken into account, it is extremely difficult to conclude that the regulations ugaooisly
addresghe content making ua revised or new water quality standaMfhether something can
be a revised or new water quality standard withtsallf being a water quality standard is still
unsettled. So the court must turn to the EPA’s “subsequent interpretation of thokstioas”
Coeur Alaska, Inc. v. Southeastaska Conservation Councilb57 U.S. 261, 2782009)
(citations omitted). This involves the doctrine known Asier deference.SeeAuer v. Robbins
519 U.S. 452 (1997).

Before getting into the merits @&uer deference in this case, two threshold issues bear
mentioning.  First, the court mentioneduer in footnote four ofthe March 17, 2015
memorandum opinion as a doctrine that may need to be addressed should the applicable EPA
regulations prove to be ambiguouSeeMem. Op. at 15 n.4. Second, in their response to the

plaintiffs’ motions for reconsideration, the defendaats reluctant to invokeAuer deference
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because they apparenthink that a reference to this doctrireasesthe possibility that theourt

deferredto EPA’s intepretation of state, as opposed to federal, |&eeDefs.” Resp. at 40.

The court takes this opportunity to explain footnote four in more detail whiles atatime time
disclaiming any intention whatsoever to give deference to a federal agemeyisetation of
state law.

In general Auer deference mandates that courts defer to an agency’s interpretation of its
own regulations éven in a legal brief, unless the interpretati@nplainly erroneous or
inconsistent with the regulation[s] or there is atlyerreason to suspect that the interpietat
does not reflect the agenesyfair and considered judgment on the matter in questidalk Am.,

Inc. v. Michigan Bell Tel. Co, 131 S. Ct. 2254, 226@011) (internal quotation marks and
citation omitted). In this case, the defendants have continuously argued that Act 41 is not a
revised or new water quality standard “because Act 41 did not establish or rewisg/IRanias
antidegradation policy or any other component of Pennsylvania’s water qualitiarsls”

Defs.” Resp. at 5. Specificallyhe defendants have maintained throughout this litigation that,
rather than altering Pennsylvania’s antidegradation policy, Act 41 sitspBcifies how o#hot
sewage systems may comply with” that polidg. at6. The way to begin to reconcile the idea

of giving Auerdeference to the EPA without deferring to the EPA’s interpretation of Act 41 is to
view the defendants’ position as interpretation of its own regulations

In other words, there is no reason not to think that when the defendants argue that Act 41
did not alter Pennsylvania’s antidegradation policy, theyaataally giving meaning to the
various phraseologies used to describé@sed waterquality standards ashose phraseogies
appearin the applicablefederal regulations. ConsiderAuer itself. In that casethe Court

considered regulations promulgated by the Secretary of Labomtplmenta “salarybasis”
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test for determining whether an employeexempt from overtira pay requirementsSee Auer
v. Robbins519 U.S. 452, 4541997) After sustaining the Secretary’s application of that test to
public employees und€hevron the Court stated the following:

A primary issue in the litigation unleashed by application of the salasis test

to publicsector employees has been whetlieder that test, an employsgay

is “subject to” disciplinary or other deductions whenever there exists eetivad

possibility of such deductions, or rather only when there is something more to

suggest that the employee is actually vulnerable to having his pay reduced.

Id. at 459. The Court then deferred to the Secretary’s interpretation of the sy testto
deny exempt status when employees are covered by a poligyetimaits disciplinary or other
deductionsin pay as a practical matter,” a standard that is niethére is either an actual
practice of making such deductions or arpyment policy that creates a significant likelihood
of such deductions.’ld. at 461 (internal quotation marks omitted)f vital importance here, the
Court concluded that the phrase “subject to,” a phrase appearing in the text afulbames,
“comfortably bears the meaning the Secretary assiddsdt 461 (citations omitted).

Gdting back to the case at hand, if the Secretary of Labor can interpret theamgula
phrase “subject to” in the way just described, it is difficult to understand whyRAecEmot
interpret the various references to revised water quality standardseguiationso come to the
conclusion that Act 41 is not a revised or new water quality standae@City of Dover v.
United States EP56 F. Supp. 2d 272, 279 n.1 (D.D.C. 2013) (observing that even if 40 C.F.R.
8 131.3(i) is ambiguous, the EPA wouldvereceival Auerdeference on the question whether a
certain document constituted a revised water quality standape sure, by maintaining that
Act 41 is not such a standard because it does not revise Pennsylvania’s antidegradeyion pol

the EPA appears to be interpreting its regulations to mean that something caancvized

standard unlesg directly amendsa component ofin existing standardthrough the proper
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proceduralchannels. SeeDefs.” Resp. at % (noting that Act 41 revises the Sewageii#es

Act and not theClean Streams Law or its implementing regulatiosee also40 C.F.R. §
131.3i) (stating that “[w]ater quality standards are provisions of State or Federgl |awis is

an interesting interpretation because it sits in the middle of the cogfreisning of the central
ambiguityunderlying the regulatory definition of a revised or newewguality standard

Recall, that ambiguity primarilypresentsthe question whethethe EPA must review
revised standards only when those standards meet the base definition of a wayestqodktrd
or whether the EPA has a duty to review revisions to the staidamponent parts, even when
those parts are not packaged in a way to meet the definition of a water qualitydstanbda
EPA'’s positionpretty clearly dispenses with the idea that something must actually besia wat
guality standard to triger EPA review Butits position also does not comfortably square with
the idea that the EPA has a duty to review any revision to an existing watey gteadidard,
unguided by a limiting principle. Rather, the EPA appears to argue that someihgess
review as a revised standasdly when it directly alters a constituent element of an existing
standard through proper procedural channels.

The test undeAuer, however, is not whether the EPA’s proposed solution resolves
interpretive ambiguities in the most satisfactory way possible. Indegtenthe text nor the
structure of the applicable regulations compels the EPA’s position. Ratheesths whethe
the EPA has acted reasonably in the face of interpretive ambigeties if those ambiguities
are of the agency’s own making he answer here is that the EPA hated reasonablyecause
its proposed interpretatiois “neither plainly erroneous or iaasistent with thdapplicablé
regulations]” andthe partieshave notoffered any reason to suspect thhadoes not reflect the

EPA'’s fair and considered judgment on thsuein question.Quitethe contrary, should the EPA
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appl this reasoning outsidef this case, it may have the potential to bring more stability to the
underlying statutory and regulatory schemes.

Accordingly, the court treats the EPA’s position on Act 41 as a permissibiprigtation
of its own regulations. Instead of receivi@ipevrondeference, the EPA would now receive
Auerdeference. The court’s prior disposition of the CWA claim remains unchanged.

C. Remaining Grounds for Reconsider ation

With the court’s reexamination of the main interpretive issue in hand, the curt
addressoth sets of plaintiffs’ remaining grounds for reconsideraitiosequential fashion. The
court begins with the remaining argumeattvancedy the Pine Creek Plaintiffs. In addition to
arguments addressed in the preceding discussion, these plaintiffs tekeitbsthe court having
disposed of their CWA claim at the motion to dismiss sta§eePine Creek R’ Mot. at 4.
They argue that the court was required to accept the follogtaigment as a webleaded
factual allegation“Act 41 deals solelyvith antidegradation and prohibits antidegradation review
under the Sewage Facilities Actld. at 4. This statement, however, is a legal conclusion and
the court, therefore, was not required to accept it as teeConstitution Party ofPa. v.
Aichele 757 F.3d 347, 358 (3d Cir. 201@bservingthat a facial attack under Federal Rule of
Civil Procedure 12(b)(1)calls for a district court to apply the same standard of review itdvoul
use in considering a motion to dismiss unfiféederal] Rule [of Civil Procedure] 12(b)(6)”
(citation omitted)). They also argue th#éhe court should not have dismissed the CWA claim on
a facial challenge to jurisdiction because the claim presentsfaviotous federal questionSee
Pine Creek R’ Reply at1-4. Although this argument may be correct in the general run of
federal question cases, it overlooks the critical fact‘{ladtclearly mandated, nondiscretionary

duty imposed on the Administatis aprerequisite for federal jurisdictiomnder the CWA

16



citizen suit provision.” Mem. Op. at @mphasis added)As a final argument, these plaintiffs
contend that the court improperly dismissed the APA claim given the allegesl ierthe court’s
analysis of the CWA claimSeePine Creek Rl Mot. at 5. No mattehow the CWA claim is
disposed of, the court dicbherr in dismissing the APA claim for the reasons previously stated in
the March 17, 2015 memorandum opiniddeeMem. Op. at 120. The APA claim does not sit

as an alternative to the CWA claim; tG&VA claim displaces the APA claim.

With respect tothe DRN Plaintiffs,the only argument left to be considered is the
argument that the CWA requires the EPA to review not just something that falls withterdile
definition of a revised or new water quality standard,dist somethinghathasthe poential to
impact existingvater quality standards. DRN &1 Mot. at 57. Not only has the court already
addressed this argument in the prior memorandum opinion, but the court has now provided an
additionalreason for its rejectiom this memorandum opinion. Suffice it to say, this line of
reasoning does not warrant a disturbance of the sgunitr ruling.

[11.  CONCLUSION

The crux of the main interpretive issue in this case centers on attempting to ghnregnea
to a lesghanclear phrase in adéssthanclear statuté American Farm Bureau Fed'n v. ERPA
792 F.3d 281, 3098d Cir. 2015)(characterizing the CWA in this manner). The bottom line in
administrative law casest least for now is that the exercise of resolving interpretive
ambiguites in lesghanclear legal texts, whether the text is a statute or a regulation, is reserved
to the administering agency to the extent that it acts reasonably. Althouglaghican be
viewed under multiple lenses, the important point is not to get too bogged down in determining
whether ambiguity rests solely within the CWA or within the implementing regotats well.

The important point is thafongress created an ambiguity in the first pla€er in this area of
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law, it is this type of ambiguityhiat allows an agency to bring its expertise to bear on a precise
issue. Seeld. at 298 (noting that textual ambiguity a statutes a signal thatCongress wanted

an expert to give meaning to the words it chose”). The court’s role in thisigtagthto ensure

that the agency does not stray beyond the scope of the delegatedlbowiag it to exercise its
expertise and to ensure that the agency does not stray beyond norms of corsistaeagson
when it actually acts on that expertise.

Here, he EPA has acted within the scope of ambiguity that the CWA contains. And,
depending on how the interpretive inquiry is framed, it has also acted within the scope of
ambiguity that the implementing regulations contain, if there even is any ambtigue had.

The court, therefore, did not err in finding in favor of the EA3ath sets of plaintiffs’ motions
for reconsideration are denied.

The court will issue a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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