MAIORINI et al v. FARMERS INSURANCE EXCHANGE et al Doc. 70

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANTONIA MAIORINI, et al. - CIVIL ACTION
V. : NO. 14-1613
FARMERS INSURANCE EXCHANGE,
et al.
MEMORANDUM OPINION
SCHMEHL, J. /s/JLS March 30, 2017

Plaintiffs brought this action claiming their employment was terminated by defsnda
because of their age in violation of the Age DiscriminatioBrmployment Act(*ADEA”), 29
U.S.C. 8§ 62%t segand the Pennsylvania Human Relations Act (“PHRA”), 43 P.C.S.A, 8§ 951 et
seq. Plaintiff Reichardt also asserts a claim against defendants for retaliationtlhide
Americans with Disabilities Aqt‘ADA”), 42 U.S.C. § 12112 et seqnd the Federand
Medical Leave Act (“FMLA”), 29 U.S.C. 8§ 2601 et ségesently before the Court are the
defendants’ motions for summary judgment. For the reasons that follow, both motions are
granted.

STANDARD OF REVIEW

Summary judgment is appropriate if there is rawgne dispute as to any material fact
and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56a)tioh
for summary judgment will not be defeated by ‘the mere existence’ of sematell facts, but

will be denied when theris a genuine issue of material faghth. Eagle Outfitters v. Lyle &

Scott Ltd, 584 F.3d 575, 581 (3d Cir. 2009)(quotihgderson v. Liberty Lobby, Inc477 U.S.
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242, 247-248 (1986)). A fact is “material” if proof of its existence or existence mighaffect
the outcome of the litigation, and a dispute is “genuine” if “the evidence is such #zstoaable
jury could return a verdict for the nonmoving party.” Anderson, 477 U.S. at 248.

In undertaking this analysis, the court views the facts in the light most fazacetble
non-moving party. “After making all reasonable inferences in the nonmovingtatgr, there
is a genuine issue of material fact if a reasonable jury could find for the nonnpawtgg

Pignataro v. Port Auth. of N.Y. and N.J., 593 F.3d 265, 268 (3d Cir. 2010) (Riilence Ins.

Co. v. Moessner, 121 F.3d 895, 900 (3d Cir. 1997)). While the moving party bears the initial

burden of showing the absence of a genuine issue of material fact, niestioigligation shifts
the burden to the non-moving party who must “set forth specific facts showing tleaisther
genuine issue for trial Anderson, 477 U.S. at 250.

FACTUAL BACKGROUND

The following facts are either undisputed or construed in the light most favtwable
plaintiffs:

1. Defendant Farmers Insurance Exchange sells auto insurance policies to
individuals and businesses throughout the United States. Defendant Farmers énGuoaipcis
the parent of Farmers Insurance Exchange. Both deferstait$iereinafter be referred &s
(“Farmers”).Farmers maintains an office in King of Prussia, Pennsylvania, wher@libysn
claims representatives who administer claims made under individual home and augs.polic
(App. Ex. 1, Duffy Decl. 14.) Both plaintiffs worked for Farmerskasms representatigat its
King of Prussia office. (App. Ex. 1, Duffipecl. 15.)

2.When an insured reports a loss to Farmers, that loss is referred to a claims

representativevho must: investigate the allegations; make an initisdrd@hation whethethe



claim iscovered under the policy anélso, what the exposure may be; and then work quickly
and efficiently to resolve the claim with both the insured and any third pakiyngeecovery for
property damage or personal injury. (App. Ex. 1, Difgcl. 7.) Farmers generally divides

claims into three categories:

L1 Direct Claims are those pursued by individuals who are not represented by an attorney. The

claims representative works directly with the insured or third party to seitiesdiar

property damage or personal injury.

L1 Attorney Represente@laims are those where the insured or third party seeking relief is

represented by an attorney, but no actual litigation idipgnThe claims representative
works with the attorney representing the insured or third party to settlesdiaimproperty

damage or personal injury.

[ Litigation Claims, are those where a complaint has actuaénifiled in a court of law, &

demand for arbitration made. Farmers is represented by an attorney, aeladhtise
representative manages Farmers’ outside counsel. The claims representdt$ve wo
through Farmers’ outside counsel to settle claims for property damage or pansona
with the insired or third party’s attorney. (App. Ex. 1, Duffy Decl. 18.)

3. At Farmers, representatives generally worked exclusively on one of thetstpeve
claims. (App. Ex. 1, Duffy Decl. 19.) The basic concept ainegt management is the same for all
three types of claims: investigate claims early to deternuxerage and exposure, then work to
promptly resolve the matters. (App. Ex. 1, Duffy Decl. 110.) However, claims brbught
unpresented parties tend to be easier to resolve and settle fdgt&ir¢ct Claims

representatives also regularly meet with the claim@ctsto-face, requiring them to frequently



be out of the office. (App. Ex. 1, Duffy Decl. {11.) Theref@e&ect Claims representatives
carry smaller pending lists (about-80 files) than Attorney Bpresented representatives (who
carry about 175 files). (App. Ex. 1, Duffy Decl. §12.) Also,&ese they usually are easier to
resolve, less experienced claims representatives generdlgrs@irect Claims, while more
experienced representatives typically work on attorney repted files. (App. Ex. 1, Oty

Decl. 113.)

4. Farmers has developed “Liability Strategy and Standards” (the “Stafjdards
which establish the tasks thaFarmers’claims representative must perform as part of his/her
job, thetimeliness by which those tasks must be completedthenchanner in which the claims
representative should document the performance and completion of these tasks. (App. Ex. 16,
7/9/10 Liability Strategy and Standards.)

5. In addition, the Pennsylvania Fair Claims Practice Act, 40 P.S. Ch. 48 1171 et. seq.,
ard itsimplementing regulations, establishes stringent deadlines for nt®ucarriers to process
claims. Under the statute, insurers must send claimants written ackicewledging receipt of
their claim within 10 business days. The insurer must edsoplete is investigation into the
claimwithin 30 days, unless it can establish that meeting this deadline is not possiléaéf s
insurermust send an explanation to the claimant why it cannot timely complete the investigation,
andsend status reports every 45 days until a decision is rSaesurance Regulation 88 146.5
and 146.6.

6. Juie Harmon (“Harmon”) becamEarmersPennsylvania State Manager on January
1, 2010. See Exh. C, Harmon Dep. at 20:15-21:7. At the time Farmers placed her in that position,

Harmon was 36 years oldd(at 11:19-20.)



7. In her new capacity, Harmon was in charge ofkimg of Prussia and Pittsburgh
offices, with her office located in King of Prussia, see Exh. 15, Phone Chart, FIE 00028 —
office to which both @intiffs were reporting.

8. As Pennsylvania State Manager, Harmon becaneettjirinvolved in virtually all
management decisions in the King of Prussia office, taking it bpoself to directly review the
files of the claims adjusters, see Exh. C, Harmon Dep. at 66:9-68:22 (showing hemgg ey
files of plaintiffs); see also Exh. 16, Harmon email to Lewis d&tagl 15, 2012; dictating to the
immediate supervisors how they should rate employees on their performaneesy&xb. 17
(Harmon email instructing Lewis to raReichardtas “Partially Meets”); see also ExG,

Harmon Dep. at 153:18-156:11; deciding when to place employeesen@othective Action

system, se&xh. C, Harmon Dep. at 106:11-17 (admitting her input into decisions to place both
Reichardt andvaiorini into Corrective Action); and aking the decisions as to whinkw

employees should be hired. (See Exh. C, Harmon Dep. at 222:17-20; 50:16-21; 56:10-17; 57:19-
24; 58:17-59:3; 60:2-61:2; 61:13-62:8; 62:13-63:6.)

9. Harmon testified thahe decision to issue a corrective action against a particular
claims representative was usually initiated by the representatiymsvésor, but that “anybody”
was entitled to initiate the action, including Harmon. (Pl. App Ex. C, Harmon Dep. Tr. 94.)

10.Harmon also testified that she made it her business to review audits that were
performed on all the claim’s representative’s fileds.Harmon testified that if she found
something that she believed should require corrective action, Harmon would toatact

individual's supervisor to see if the issue was a tinge event or part of a trenfld. at 94-95.)



11.During the years relevant to this litigation, Farmers prepared botlyeaidand year
end performance evaluations for each of the claims adjusters working in tes offporting to
Harmon. (See generally Exh. J, Lewis Dep. at 43:15-61:7.)

12.0n these performance reviews, Farmers would rate the claims adjusters ibea num
of performance areas, such &ehavios;” “ Total File Quality;” “Negotiation;” ‘Evaluation;”
“In-person @ntact (IPC);” “Early Contact Settlement” (ECS); ar@@listomer Experience.”
(See generally Exh. J, Lewis Dep. at 43:15-61:7.)

13.“Behaviors” was the only subjective category and aagverall assessment of the
claims representativeperformance, and specifically evaluated whether the representative
required more or less support or supervision than someone of his/her experience should need.
The remaining categories were objective or numeric metrics that variegesackSee, e.g.|.P
App Ex. J, Lewis Dep. Tr. 80: 13-82:4; 127:2-128:10.)

14.Farmers'ratings of the claimeepresentativetypically ranged from high to low as
follows: “Exceeds;” “Meets” (sometimagferred to as “Fully Meets”YPartially Meets” and
“Below Expectatios.” (See generally Exh. J, Lewis Dep. at 43:15-§1A1.four ratings were
not applicable to every objective criteria rated in the annual evaluation.dn&ieenany of
these categories, employaesresimply rated as either “Fully Meets” or “Below
Expectations™i.e., they simply pass or fail. (See, e.g., Pl. App Ex. J, Lewis Dep. Tr. 75:6-13.)

15. In many cases, a numerical score was correlated with the ratings giviest, so t
“Exceeds” was also referred to as a “4;” “Meets” (or “Fully Meets”) as a “3”; “Partially $1eet

as a “2"; and “Below Expectations” as a “1See generally Exh. J, Lewis Dep. at 43:15-61:7.)



16.Based on the ratings in each of the performance areas so rated, Farmers would then

give an “Overall Rating,” evaluating the employee’s total performance doygar.(See

generally Exh. J, Lewis Dep. at 43:15-61:7.)

Plaintiff Deborah Ann Reichardt

17.Reichardt started her insurance industry career with Travelers Insumalf2®y7;
became a claims analyst in 1989; then a claims representative in 1994; and thesnvedisd to
the position of litigation representative at Travelers in 2000, a position she held hexthe/o
years.(See Exh. AReichardt Dep. at 13:5-15:3; 16:14-16; 19:15-20:7. See also Exh. 99,
Declaration of Deborah Ann Reichardt at )] 2.

18. After leaving TravelerfReichardt began working as a claimpresentative with
Farmerson May 13, 2002 and continued to work F@armers for the nexén years untiFarmers
terminated her employment in August, 2013e¢ Exh. 1, Nye/Merc&mail dated April 29,
2002, FIE 00355.) (See also Exh. 99, Reichardt Declaration at 1 3.)

19. Thus, prior td-armers’decision to terminatedn employment in 2012,

Reichardt, who was 48 years old at the time of her termination, had worked handlingaesura

claims for twenty three yearé§See Exh. 99, Reichardt Declaration at 113.)

20. During her emplyment withFarmers Reichardt handled both the
claims that proceeded to litigation, which, accordingdaamersare tle most complex claims
handled by claims representativesee Exh. B, Bode Dep. at 129:9 13; 187:13 aS)well as

“direct” claims, in which the claims representative deals dyr@ath both the insured and/or



other parties making claiméSee Exh. C, Harmon Dep. at 105:19 106:3.) (See also Exh. 99,
Reichardt Declaration at 1)4.

21. In 2009, Reichardt’s supervisor, Michael Scheibrfeclfeibner”), was critical of
Reichardt’'s response to coaching, stating, Reichardt often “becomes defensigeatains to
others that I'm being too strict(See PIl. App Ex. 5, Reichardt 200arEnd Assessment, pg.
1.) Scheibner also noted tiR¢ichardthadatendency to fail to sg¢imely reserves(ld. at p. 4.)
Scheibner closedisireview stating, “Debie does need to do better wigtking criticism on file
handling going forward. As she knows vave a very intricate systemfdé auditingin the
SCR program.”lf. at p. 6.)

22. During heffirst eight years of her empyment withFarmersReichardthad never
been placed on any form@brrectiveAction. (See ExhD, Scheibner Dep. at 30:19-23;48:21-
49:7.)

23.Reichardt was described by aworker from 2002, Michael RusséfRussell”), as
hardworking, very professional and very responsible, a team player and the “godn”’pers
the office on the defendant’'s computerized claims handling process. Russealsafsaltthat
from a claimshandling perspective, Reichardt’s files “were the easiest ones to assume, because,
you know, the work was done, things were, you know, coded propedyif was really easy just
to pick up and run with it.” Russell stated that Reichardt’s files were in betidition than
those otthe other claims representativ€See Exh. E, Russell Dep. at 46:12-52:4.)

24.Russell also admitted that he had never seen Reichardt’s or ang claim
representative’s entire file. Russell also admitted that he had nelisxchor supervised

Reichardior any other claims representative and that he would not be in a position to make a



comparison of the overall quality of the files of the other claims represestgfleApp Ex. E.,

Russell Dep. Tr. 69:12-70:16.)

25. In the fall of 2009, Farmers acquired AIG’s Personal Auto Insurance Group and
subsequently consolidated its own and AlIG’s claims operations into one operation. (App.
Ex. 1, Duffy Decl. §16.) This required consolidating thousands of employees and
numerous locations into one integrated operatiok). Following the acquisition, James

Fiorucci (“Fiorucci”), who had come from AIG, was appointed Director of the Nasthregion.
(App

Ex. 1, Duffy Decl. §17; App. Ex. 2, Harmon Dep. Tr.32:9-11; Ex. 3, Duffy Dep. Tr. 25.)

26. Neither AIG nor Fiorruci favored worfkem-home arrangements. Fiorruci also
believed that in order for the integration of the AIG and Farmers employees to be
successful, people would need to work together in an office environment, where it would
be easier to meet one another and collaborate. (App. Ex. 2, Harmon Tr. 145:2-145:15;
225:8-226:24.)

27. In 2010, Fiorucci advised the State Directors reporting to him that Farmedshweoul
modifying its policy to reflect that working from home would be the exception, not the rul
(App. Ex. 2, Harmon Dep. Tr. 226:10-228:3.) Under the revised policy, only employees who had
demonstrated an ability to perform with mininsapervision and had a performance rabhg
“meets expectations” would even be considered for a-fwvork-home arrangementid(; App.

Ex. 4, Alternative Work Arrangement Policy.) Fiorudaiected his State Managers ahdir
subordinates to identify individuals who had been working from home, but should now be

reporting to a corporate office. (App. Ex. 1, Duffy Decl. §17.)



28.For many years, Farmers maintained a policy that permittedsiapresentatives,
including Reichardt, to work from home. (App. Ex. 1, Duffy Decl. {15.)

29. Farmers permitted Reichardt to work from home at the time it hired her in May, 2002
until 2010 when management and philosophy changed and everyone, with some exceptions, who
lived within a reasonable distance of the King of Prussia office was requirglotd. (Harmon
Dep, at 144-146; Reichardt Dep. at 32-34.)

30. In June 2010, Harmon instructed Reichardt’s supervisor Scheibner, to tell Reichardt
that, on account of “performance problems” she would have to start reporting into¢hefKi
Prussia office five days a wedSee Exh. A, Reichardt Dep. at 49:20-50:7.)

31.This was the first time in her career with Farntaeg anyone in Farmers’
management had ever claimed there were any issues with her “perforni&eecExh. D,

Scheibner Dep. at 30:19-23; 48:21-49:7.)

32. Reichardt toldScheibner that, because of her badk and back which caused
numbness in her armd)eswas unde to sit at a desk forty houasweek, particularly given her
commute of an hour and fifteen minutes each way from Birdsboro to King of Pr&ssaExXh.

A, Reichardt Dep. at 49:25-50:10; 69:3-10.) She asked him why she was being requored to c
into the office five days a week when there were two other clapresentatives, Gillian Bressi
(“Bressi”) and Capri Bonczek (“Bonczek”), who also worked from home but were mgf be
required to now start reporting to the offickl. @t 50:7-12; 69:11-16.)

33.Bressi ad Bonczek are bothourger tharReichardt, with Bresdeing 33 years old
at that time, and Bonczek being 38 years old. (See Exh. 19, Defendant Harsters
Supplemental Responses and Objections to Plaintiffs’ Fetsbf3nterrogtories and First

Request for the Production of Documents.)

10



34. In addition to raising her concerns to Scheibner, Reichardt also contacted Joseph
Lewis (“Lewis”), who was set to become her supervisor in July 2010, to tell him she had
“concernsabout [her] medical problems with my neck and back and comitingioffice that |
need to tallkwith you about.(See Exh. 56, Reichardt email to Lewis dated June 24, 2010, FIE
02557.)

35.Reichardt also submitted a letto Lewis from her physician, Dr. Stephen Banco,
datedJune 29, 2010 that corroborated the fact that, due to her recent S{Rgaeckhardt]is not
physically able to work in an office for greater than two days a week.” (SeebE)Reichardt
email to Lewis dated July 2, 2010 attaching letter fromBainco, FIE 025602562.)

36. On July 6, 2010, Reichardt received a letter from Jill Mor@iMpravitz”) of
Farmers’Human Resourcd3epartmentonirming the decision bireichardt’s managers now
requiring that she report daily to the office to work because of her “work perfiocehand a
“change in management philosophy.” (See Exh. 54.)

37. In her letter, Moravitz also explained that, in order to appropriately&teal
Reichardt’s request for the accommodatodrworking remotely Farmers needed additional
information about the exact nature of her condition and physical limitations and thionaay
accommodations. (App. Ex. 8, 7/6/10 Memo to D. Reichardt from J. MbiaReichardt was
permitted to continue working remotely while she obtained that informatch. (

38. On July 14, 2010, Reichardt respondedelter to Moravitz, explaining that this was
the first time in the 23 years she had been working in the insurance industry, inclutarg al
years withFarmersthat her performance hader been questioned; that she had left her previous
job at Travelers because of assurancelSarnerghat “she could work from home” on account

of the medical issues with heeck and back, of which she informedrmersat the time she was

11



hired; that she felt it unfair that skas being forced to now report to the office when
management was allomg Bonczek to continue to work from her home; and she felt she was
being discrinmated against because of [her] medaaidition.” (See Exh. 59, Reichardt letter to
Moravitz dated July 14, 2010 at FIE 00451.)

39. On July 21, 2010, Reichardt also contacted Charisse Ddvésraers’

Human Resources Department to discuss, and hopefully get resolved, her concerns about
suddenly being required to daily report to the office. (See Exh. 502321, 2010 email chain,
FIE 02872-02876.)

40. A week after Reichardtent Moravitz her concerns of discrimination, Harmon aant
email toReichardt’'ssupervisor Lewis, second-level supervistary EllenDuffy (“Duffy”) , and
formersupervisor Scheibner that read as follows: “Debbie [Reichardt] cannot go on thimking
the issues you previously discussed with her and documented were nonpede issues(See
Exh. 61, Harmon email to Lewis, Scheibner and Duffy dated July, 21, 2010, FIE 02812-02813.)

41. Following up on that email, on July 26, 2010, Harmon initiated a phone
conference with Reichardt, in which Scheibner and Moravitz also participated, im Mémigon
proceeded to detail a number of performance deficiencies she clReathrdt had.See
Exhibit D, Scheibner Dep. at 44:16-21; 48:5-18; 50:19-51:17.)

42.Immediately thereafteHlarmon memorialized the contents of that call in an email
sent directly by Harmon to Reichaait July 28, 2010 (with a copy to Scheibner and Morgvitz
in which she admonishdgleichardtabout thesperformance deficiencieéSee Exh. C, Harmon
Dep. at 236:17-238:3.) (See also Exh. 62, Harmon email to Reichardt dated July 28, 2010, FIE

21916-21918.)

12



43.The performance deficiencies included: 1)"the incorrect drafting of bettatiner
and reservation of rights letters, on the same claims, at the saniejrieconsistency in file
audit results; 3) on one claim, discussingith the”claimant attorney information potential
adverse to the insured;” 4) failure to return phone call&ikire to properly code reserves; 6)
the need to claim ownership afile once it is assigned.ld.)

44. Scheibner admitted that none of the issues raiséthrmon in her call and emad
Reichardt had ever been raised by him on Reicha2@09 Year-Bd Performance Review,
given to her in March, 2010. (See Exh. D, Scheibner Dep. at 57:14-19.)

45. In the 2010 Mid-Year Review issued to her by Scheibner on or around
August 4, 2010Reichardt was given a “Needs Improvement” in Behavior; a “Meets”
in Total File Quality; a “Meets” in Negotiation; and an “Exceeds” in Bafabn. (See Exh. 7,
Reichardt 2010 Mid-Year Review, FIE 00615-00620.) Other than the rating on Evaluation, these
ratings represented a downgrade in every category as compared to [Raictifhrdt’'s 2009
YearEnd Assessment. (See Exh. 5, Reichardt 2088-End Assessment, FIE 00609-00614.)

46. Scheibner acknowledged that the issues noted in the 2010edrReview were
issues of “focus and consistency” related to Reichapitformance in the first haif 2010.(PI.
App. Ex. D, Scheiber Dep.Tr. 83:13-85:19.) Scheibner was concerned that the issue he had
observed could eventually necessitate formal performance managenwntofrected. (App.

Ex. 5, Scheibner Dep. Tr. 53:13-18; 83:13-85:5; Ex. 6, 7/28/10 Email from J. Harmon to J.
Lewis and M. Duffy.). Scheibner was older than Reichardt when he raised these concerns (52
years old). (App. Ex. 5, Scheibner Dep. Tr. 10:10-11.)

47. In the weeks and months thereafter, Harmon proceeded to further escalate her

13



monitoring of Reichardt’s performance, which included criticism in an email on At§ug010
about a single mistake on one filgDJuring the recent compliance audit completed on status
letters, 1 file of the 1 file audited was not in compliance. The expectation is 1008bacwe.
You have been previously advised of this issue on 9/30/09 and 2/28&eExh. C, Harmon
Dep. at 247:14-248:B(See also Exh. 63, Harmon/Reichardt email exchaaged August 16,
2010, at FIE 03054-03055; Exh. 99, Reichardt Declaration at § 28.)

48. On August 31, 2010, Reichardt provided Moravitz with a letter from her
physician, David W. Allen, M.D., F.A.C.S., Neurosurgery, P.C. who wrote that he had been
treating Reichardt for “severe cervical and lumbar disc degeneration thagoasd surgery.”
Dr. Allen further wrote that Reichardt suffers from “bilateral numbneagyér arms and has
been diagnosed with “chronic pain syndrome.” According to Dr. Allen, working from home
would allow Reichardt to avoid driving to work and from work, afgb permit her to rest her
neck and back whenever necessary. Dr. Allen wrote that working from home wohl dygyt
accomnmodation Reichardt would need, whenever necessary. (App. Ex. 10, 8/31/10 Note from
Dr. Allen.)

49. On September 8, 2010, Moravitztified Reichardt by -enail that her
accommodation had been approved, and she would be permitted to work from home three days
per week, but that she would be required to work in the office two days per VaeetApp. Ex.
11, 9/8/10 Emails Between D. Reichardt and J. Moravitz.)

50. Reichardt never asked for any further accommodation, nor advised Farmers that thi

arrangement was not suitable. (App. Ex. 9, Reichardt Dep. Tr. 79:10-80:15.)

14



51. On November 2, 2010, Harmon sent an etadikwis criticizingone of Reichardt’s
files because “Medicare procedures were not followgslee Exh. 64, Harmon/Lewis email
chain dated November 2, 2010, FIE 22313.)

52.Harmon testified that “I was not going through her files specificdlys was a file
that came to mwttention, for whatever reason. It might have shown up on a Medicare report as
something not done that was brought to my attention. It might have been a randonofetrw
operation. But at no point did | specifically decide I'm going to go through iBeliides and
find deficiencies within her files.” (Pl. App. Ex. C, Harmon Dep. Tr. 252:10-253:3.)

53. On December 8, 2010, after reporting to management the previous day thas she w
now also experiencing symptoms of carpal tunnel syndrome, ReichaddafiEmployee Injury
Report and indicated her intention to file a Workers’ Compensation cl@esEkh. 65,

Employee Injury/Incident Report dated December 8, 2010, FIE 004&&&®)dlsdxh. A,
Reichardt Dep. at 98:14-99:4; Exh. 66, Harmon/puefiail chain dated December2®10, FIE
03874-03876 and 03884.)

54. Upon being informed of that claim, Harmon responded to Duffy as follows:

“Does she [Reichardt] understand that she is to continue to work until taken out of waik-by a
and all performance expectations remain in place? Please make sure Joe [Lewis] is
documenting any and all conversations.” (See Exh. 66.)

55. On December 14, 2010, Harmon informed Lewis that she was putting Reftohardt
as a PM [Partially Meets] for both Behaviors &upport as yowwvrite up indicates that she is
requiring a higher level of support than would be expected wittetrek of experience.(See

Exh. 67, Harmon/Lewis email chain with spreadsheet, FIE 21961-21965 and FIE 21967.)

15



56. In 2010Farmersvas audited by the Pennsylvania DepartneéhisurancgDOI”),
and received an adverse finding which noted among other things ainasi@presentatives in
the King of Prussiaffice were not timely sending DOI status letters, as required by law. (Supp.
App. Ex. 5, Report of Market Conduct Examination of Bristol West Insurakc®PI delay
letter is a letter sent by an adjuster to insureds, claimants, and/or attwrtiney<80 days of a
claim being filed in order to inform them why the claim had not yet blesed; the causes for
the delay; and the approximate timeline when the claim should be closed. (See Eatorinj M
Dep. at 82:18-25. Company, FIE 22662-22727; Supp. App. Ex. 6, Commonwealth of
Pennsylvania Insurance Department, Market Conduct Examination Report of AfistyCe
Indemnity Insurance Company, FIE 22728-22785.)

57. To addess the DOfindings, Farmers implemented a remedial plan, which included
placing anyclaimsrepresentatives who failed to sentinaely DOI letteron official performance
warning (Pl. App Ex. C, Harmon Dep. Tr. 89:16- 91:19.) This practice remained in effect from
the fall of 2010, thru late 2011. During this time all employees, regardless of agmjietido
timely send a DOI letter were placed on formal warning.

58. As theKing of Prussiaffice’s compliance with this legal requirement improved,
Farmers stopped issuing warning letters for a single violation. Ratherefsaviewed failures to
send sucla letter as part of overall performance management, i.e., was it indicafiviailfre
to proactively and properly manage files. (Pl. App Ex. C, Harmon Dep. Tr. 91:9-94:10.)

59. On January 3, 2011, Harmon pla&sichardt on Corrective Action
for failing to send a timelYpOI status letter(see Exh. 68, Reichardt Warning, FIE 00320)e
first time Reichardt had been given such a warning during her entire c&eeff]  above.

60. On January 6, 2011, three days after Reichardt was put on Corrective

16



Action for failing to send a timel\DOI status letterDuffy told Lewis thatReichardt “need][s] to
feel pushed.(See Exh. K, Duffy Dep. at 56:4-8.)

61. OnReichardt’'s YeaEnd Assessment for the year 2010, given to
her on March 24, 2011, (see Exh. J, Lewis Dep. at 62:13B8)wasated as a “Partially
Meets” in “Behavior” and thereforas aroverall “Partially Meets” despite exceeding all of the
goals for chims adjusters on the objectivategories measuring her performarfsee Exh. 7,
Reichard 2010 YearEnd AssessmentLewis spedically noted in the “Behaviortategory that
“[o]verall for the year of 2010, | did not fully see the level of support that | wouldcgmaen
Debbie based on her experience level. There were areas of opportunity ¢liéd hot expect to
be finding adebbie is an experienced claims representative. The areas of opportunitgdnclud
Initial Cleans past due, Incomplete CLEANS... Updated Cleans past due, and iD&letygity.
(Id.); (See also ExhA, Reichardt Dep. at 87:2-11; Exh. 51, Open Files Chart, FIE 02278-02285
(showing Reichardt had more open files thanntiagority of claims adjustery)

62. Despite the fact th&eichardt successfully completed her Corrective
Action period on April 6, 2011, and despite the fact Faatmerdhas admitted that evy
adjuster haagnade mistakes in nearly every one of his or her clag®es,f 67 abovelrarmers
immediately puReichardt back into Corrective Action the very same day (April 6, 2011),
purportedly because of mistakes in her claims. (See Exh. 69, Rietgaséerbal
Warning dated April 6, 2010 at FIE 00631), showiRgjchardt was released from verbal
warning for having an untimely DOI status letter on April 6, 2011; while FIE 00632 shaivs
she was put back on verbal warning the exact same day for neglecting requiredh tskens

of claims.(See Exh. 70, Verbal Counseling-Performance, FIE 00632.)
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63. Indeed, on April 6, 2011, Farmers issued Reichardt a Verbal Counseling-
Performance . App. Ex. 9,Reichardt Dep. Tr. 132:20-Zpp. Ex. 47, 4/6/11 Memo to D.
Reichardt re Verbal Counseli@erformance.) That letter set forth several areas where
Reichardt’s performance wasnacceptable” and cautioned that failure to correct her
performancecould lead to her termination. The Verbal Warning ran for 60 days, or until June 1,
2011. (d.)

64. The decision to issue the Verbal Counselrag made by Reichardt&ipervisor
Lewis, his manageDuffy and Harmon, after consulting thiMoravitz ofFarmersHuman
ResourceqApp. Ex. 87, 4/6/11 Email from J. Lewis to J. Moravitz, J. Harmon, and M. Duffy.)
Lewis wasb1 years old at the time. (App. Ex. 13, Lewis Dep. Tr. 10:21-22.) Reichardt was 46
years old athe time. (Complaint 1 63.)

65. Prior to issuing the Verbal Counseling, Lewis hexat several emails to Reichardt
addressing performance issues identified in the Verbah§®ing. (App. Ex. 27, 12/5/mail
from J. Lewis to D. Reichardt; App. Ex. 28, 12/6/10 Email from J. Lewis to
joe.lewis@21st.com; App. Ex. 17, 12/8/10 Email from D. Reichardt to J. Lewis; App. Ex. 18
12/19/10 Email from J. Lewis to joe.lewis@21st.com; App. Ex. 19, 12/19/10 Email from J.
Lewis to D. Reichardt; App. Ex. 20, 12/19/10 Email from J. Lewis to D. Reichardt; App. Ex. 21,
12/23/10 Email from J. Lewis to joe.lewis@21st.com; App. Ex. 22, 1P32BMmail from D.
Reichardt to J. Lewis; App. Ex. 25, 9/30/11 Email from M. Duffy to D. Reichardt; App. Ex. 27,
12/5/10 Email from J. Lewis to D. Reichardt; App. Ex. 28, 12/6/10 Email from J. Lewis to
joe.lewis@21st.com; App. Ex. 17, 12/8/10 Email from D. Reichardt to J. Lewis; App. Ex. 18,
12/19/10 Email from J. Lewis to joe.lewis@21st.com; App. Ex. 19, 12/19/10 Email from J.

Lewis to D. Reichardt; App. Ex. 20, 12/19/10 Email fromhelvisto D. Reichardt; App. Ex. 21,
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12/23/10 Email from J. Lewis to joe.lewis@21st.com; App. Ex. 22, 12/23/10 Email from D.
Reichardt to J. Lewis; App. Ex. 48, 3/2/11 Email from M. Duffy to D. Reichardt.)

66. On May 11, 2011, Duffglirected Lewis to “spot checlReichardt’s files(See Exh.

K, Duffy Dep. at 82:4-19.)Jee als Exh. 71, Duffy email to Lewis dated May 11, 2011, FIE
21768-21773.) Duffy suggested Lewis “spbieck” Reichardt’s files because dozens of her
claims had shownp on a list of claims missing Medicare information, as contrasted with all of
the other @mims representatives on the list, who had only a handful of claims show up. (PIl. App.
Ex. 71, Duffy email to Lewis dated May 11, 2011, FIE21768-21773 at 21770-21773.)

67. On June 8, 2011, Reichardt was removed from the forer@la¥Varning. (App. Ex.
49, 6/8/11 Memo to D. Reichardt re Release from Verbal Warnigyfermance.) However, the
Memo also cautioned Reichardt that if she “did not maintain satisfgmofyrmance in the
future, [she] may be subject to further disciplinary action, up to and including tenitidtne
Memo was signed by Reichardt and Lewis.

68. After being removed from Corrective Action on June 8, 2Bafimerghen
placed Reichardt o@orrective Action yet agaifOral Warning)on November 10, 2011 for
“unsatisfactory performance(See Exh. 72, Corrective Action Memo dated November 10,
2011from Lewis to Reichardt, FIE 00312.)

69. Reichardt's unsatisfactory performance included failing to timely senhd ou
Pennsylvania status letters, failing to consistently follow Farmers LiaBiligtegy, failing to
submitaccurate Pure Exposure Values, failing to negotiate within the estahigsiglof
values, failing to properly execute releases, failing to properly lablehg to accurately
document Medicare investigatigriailing to utilize XM evaluation and failing to confirm if

medical expenses are truly enftpocket. (d.)
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70.The degsion to issue th®ral Warning was made by Lewis, Duffy aHdrmon, with
input from Bode, based upon review of Reichardt’s files. (App. Ex. 50, 10&"Hll from J.
Lewis to M. Duffy.) The Warning period ran for 60 days, until January 10, 2012. (App. Ex. 51,
11/10/11 Memo to D. Reichardt re Oral WarninBefrformance.) The Oral Warning stated that
“[i]f during your Oral Warning period, or thereafter, you fail to meet théoperance standards
outlined above, you may be subject to further corrective action up to and including the
termination of your reemploymentReichardt refused to sign the Oral Warning Memao.

71. Reichardt admitted that she had not been keeping up with her workload during the
period leading up to the November 10, 20Xkr€ctiveAction. (Pl. App. Ex. A, Reichardt Dep.
Tr. 163:8-164:4 (“With the workload, it's impossible to get things done. And the new claims
coming in is— it's really hard to handle some of them.”).)

72. While the November 10, 2011 Corrective Actimted examples of mistakes that
were made on some fil&eichardt handled, Reichardt also receiaddgh Total File Quality
score 0f92.3%. (See also Exh. 10, Reichardt 2012 M&dw Review (showing
her Total File Quality score was 95.5%Fxh. 99, Resthardt Declaration at { 92.

73. Reichardt testified thatfter she was placed back on Corrective Action, at every
meeting shdnad with her supervisotewis, he only gave her negative feedbd8ee Exh. A,
ReichardDep. 161:22-162:10.5e also ExiD9, Reichardt Declaration at 1 20.)

74. Lewis also offered to sit with Reichardt during tleer€ctiveAction process in an
effort to improve her timeliness and quality. (Reichardt App. Exh 45. Email of Jsewi

75. On January 12, 2012, Reaetlts November 10, 2010Oral Warning was escalated to
a WrittenWarning. App. Ex. 9, Reichardt Dep. Tr. 173:21-Zpp. Ex. 53, 1/12/1[2] Memo to

D. Reichardt raNritten Warning- Performance.)

20



76. On January 16, 2012, Harmon asked Lewisvestigate more broadly whether
Reichardt had been neglecting her files. (App. Ex. 54, 1/1BM&il from J. Lewis to
JHarmon.) As a result of the investigation, Lewis issued Reichardt a ProbatednNrrning
and reported to Harmon that after reviewing Reichardt’'s pending filekst®vered that she
hadas many a83 claims with incomplete initial investigations and delayedhi@dedling, and
another six files with no activity for over two weeks. (App. Ex. 55, 1/24/12 Memo to D.
Reichardt re Prob@in/Final Warning Prdbation.)

77.Lewis also advised Harmon that Reichardt had madetation in one of those files
stating that she had left a message for a claimant. Howevditethbso contained a notation
from a claims representative that had worked the fileipusly, which stated the number
Reichardt allegedly leftvas disconnected. When Lewis cdlie number, he confirmed that
was not a working number. (App. Ex. 56, 1/18/12 Notes of J. Lewis; App. Ex. 57, 1AWAIP
from J. Lewis to M. Duffy; App. Ex. 58, 1/17/12 Email from J. Harmon to J. Lewis.)

78. On January 20, 201Pewis received a complaint from a claimant’s attorney stating
thathe had left Reichardt several messages but she had not returned his calls. (App. Ex. 59,
1/20/12Email from D. Reichardt td. Lewis.)

79. Although the Written Warning was set to extend for thirty days, through
February 12, 2012, instead, after only twelve days, on January 24 F2btferplaced
Reichardt on “Final Warning-Probation.” (See Exh. 74, Reichardt Rooiinal Warning
Performancel-IE 00309-00311.) The decision to issuefeal Warning was made kyewis,
Duffy and Harmon, with input from Bode, and based upon review of Reichardt’s files.(App. Ex
60, 1/11/12 Email from J. Lewis to J. Bode, J. Harmon, and M. DdfheProbation period

was for 30 days, until February 24, 2012, addised that failure to improveer performance
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could result in further corrective actiompgp. Ex. 9, Reichardt Dep. Tr. 194:7-18yp.Ex. 55,
1/24/12 Memo to D. Reichardt re Probation/Final Warning - Probation.)

80. On January 26, 2012, Reichardt seewis an email stating that she was electing to
have carpal tunnel surgery, and would let him know when she had further details about how
much time off she would need. (App. Ex. 52, 1/26/12 Email from J. Lewis Reidhardt.) The
following day, Reichardt emailed Lewis to sathat her surgery was schedufed the following
Wednesday, February 1, and that she would be taking vacation on Monday. January 30, and
Tuesday, January 31, 2012. (App. Ex. 627112 Email from J. Lewis to Beichardt.)

81. Reichardt attached to her email a note from her orthopedist, Dr. Dethbhg that
she had surgery scheduled for severe carpal tunnel syndrome. (See Exh. 76, DrsDethoff
dated January 25, 2012, FIE 00469.) (See also Exh. 99, ReiCrealdtation at T 29.

82.Reichardt testified that that she sought to take disability leave at the end
of January 2012 at least in part to get out of the office so that Lewis would be unable to
“downgrade” her performance. (Pl. App. Ex. A, Reichardt Dep. Tr. 200:24-204:19.)

83. On January 30, 2012, Bode recorded a telephone conference as follows: “Spoke to
Julie [Harmon], Mary Ellen [Duffy] and Joe [Lewis] 1/30/2012 ... Management Wikedo
termsince Debbie [Reichardt] is not participating in the CorrectiviioAgrocess.” $ee Exh.

B, BodeDep. at 182:3-14.)See also Bx. 77, Bode Notes at FIE 022825 “Debbie did not
requesthe PTO time....this is againgtotocol.” (Pl. App. Ex. 77, Bode Notes, FIE 022822-
022824 at 022825.) Reichardt “never indicated that she needed surgery and did not request
accommodation during any prior conversationkl”)(

84. In addition, Reichardt’s abrupt request for leave oaitien days after Lewis had

discovered that she had made an emtrgrie of her files stating thahe had left thenessage for
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a claimant to a neworking number, which he, Harmon, and Duffy viewed as dishonest.
(Reichardt App. Ex. 6mail from J. Lewis to J. Bod#ated Januaryll 2012, FIE 09109-
09112.)

85. Bodetestified that she sought to manage the risk associated with terminating an
employee who had requested leave because, “even when you do everything right, yali can f
yourself inlitigation.” (Pl. App. Ex. B, Bode Dep. Tr. 184:22-25.)

86. On January 31, 2012, Reichardt applied for medical leave of absence under the
FMLA, and shortterm disability benefs (“STD”), both commencing January 28, 2012. (App.
Ex. 72, 2/1/12 Le#r to D. Reichardt from Libertylutual.)

87. Reidhardt didn't actually have surgery until February 14, 2012 handaloctor
advised Farmers it was not medically necessary for her to leaea before then. (App. Ex. 71,
2/21/12 Email from J. Harmon to J. Bode.)

88. The leave administrator subsequentified Reichardt and Farmers that Reichardt’s
time off between January 28 and February 13, 2012 was not covered by Abll) Refchardt
retroactively coered her absences for these two weeks with vacation

89. Reichert returned to work July 9, 2012. pAEX. 76, 7/9/12 Email from J. Lewisto
M. Duffy.) Lewis met with Reichardt upon her return and reissued the Probationngy/ar
Memo. However, the Memo was updated to address concerns Farmers had about Reichardt not
obtaining management approval prior to being out of the office from January 28, 2012 until
February 13, 2012 and for leaving an incorrect phomebeu for Lewis on her voicem&i\pp.

Ex. 9, Reichardt Dep. Tr. 220:18-28pp. Ex. 77, 7/9/1Memo to D. Reichardt re
Probation/Final Warning Performance.Reichardt refused to sign the Menecause she did

not agree with it. (App. Ex. P. Reichardt Dep. Tr. 174.)
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90. Upon returning to work, Reichardt was also informed that she was being placed into a

new position as a direclaim representative, dealinliyectly with claimants, whereas previously

she had been handdj attorneyrepresented claim§See Exh. A, Reichardt Dep. at 37:14-23;

39:5-8; 214:25-215:5. See also Exh. K, Duffy Dep. at 157:10-24.)

91. Also on July 9, 2012, Duffy emailed Lewis telling him to “[m]ake sure you are

carefully looking at her work product.” (See Exh. K, Duffy Dep. at 155:15-156:13.)

92: On July 25, 2012 Reichardt again met all the objective criteria in her 2012e¥drd-

Assesment regarding the handling of her files. (See Ex}). The results, however, were based

on only two (2) claims.ld.)

93. On August 16, 2012, Lewis received the following voicemail message from a

customer:

Ah, yes, Mr. Lewis, my name is Cecilia [Mull last name stated on voicentait
shortened here in deference to the privatgrests of this claimant)]. I'malling

in reference to claim 1021813341. It was being handleddbp@Reichardt who
contacted me several times af talked about, ydinow, myclaim for, | guess,

pain and suffering you'd call it. | was injured in car accident that happened on the
16th of July, howevel,don’t really want to deal with herShe—the last | talked

with her was last weelShe was supposed to meet me, sdaup a meeting, she
didn’t show up and then she called me after | called hedazen times saying

that she had left a voice mail at a number which clearly was

not mine So, you know, | feel like I'm getting the raround from her and |
would really appreciate it if you could handle tha@ng forward and if you could

call me back so we could get some resolution to this. | would really appreciate it.
Thank you. My number is 26394{(last four dgits provided in voicemail but
redacted here in deference e frivacy interests of this claimant)].

(App. Ex. 79, voicemail from Cecilia M. produced in native (emphasis added).)

94. Later that dayl.ewis, Duffy and Harmon recommended to Bodé Eermers

terminate Reichardt'employment. (App. Ex. 80, 8/16/12 Erfrom J. Lews to J. Bode.)

Human Resources approved the termination on August 23, 2012, and Reichardt was notified of

24



her termination on the same day. (App. Ex. 81, 8/23/12 Email from J. Bode to J. Lewis; App. Ex.
82, 8/23/12 Email from J. Bode to kwis.)

Plaintiff Antonia Maiorini

95. Plaintiff Antonia Maiorini(“Maiorini”) , who was 67 years old at the &rof her
termination by Farmer$iad begun her career in the insurance industry in 1987 with a company
known as Colonial Penn, became a claims adjuster there in 1988, and remained continuously
employed in that position for the next 25 years as her company went througls @fserie
corporate mergers and acquisitions - the final one of which was the acquisiffambgr<of her
then employer, AIG, in or around 2009. (See Exh. F, Maiorini Dep. at 15:21-24; 17:5-14; 20:20-
22;22:17-19; 28:13-15; 41:15-17.) (See also Exh. 100, Declaration of Antonia Maiorini at 1 2.)

96. Over the course of her 38ar career in the insurancelustry as a claims adjuster,
Maiorini handled a wide variety of insurance claims, including property and auto, &nd bot
litigation claims and direct claiméSee Exh. F, Maiorini Dep. at 15:20-16:17; 19:12-15; 20:2-
16; 21:23-22:7) (See also Exh. 100, Maiorini Declaration at  3.)

97. Maiorini was licensed in Connecticut, Delaware, and New Hampshire and had also
attained a Chartered Property Casualty Underwriter (‘CPCU”) designatiasidered a
Master’s Degree in insurang&ee Exh. F, Maiorini Dep. at 12:3-5.) (See also ExhFIH,

00187. See also Exh. 100, Maiorini Declaration at { 4.)

98. Two of Maiorini’s former supervisors and co-workers, Jennifer Quinn (“Quinn”) and
Maryann O’Kang“O’Kane”), (see Exh. G, Quinn Dep. at 18:9-2(Bee also Exh. H, O’Kane
Dep. at 10:7- 12, desbed her as an “abovaverage,” “dedicated,” “reliable,” and “competent”

employee “who possessed skill, experience and a work ethic that were equalttsuperior to
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most if not all of our substantially younger peers.”) (See Exh. 11, Declaratimmoifer Quinn
at 1 4) (See also Exh. 12, Declaration of Maryann O’Kane at { 6.)

99. Both Quinn and O’Kane admitted that they had not supervised Maiorini for at least 10
years (20 years for O’Kane) (Pl. App Ex. G., Quinn Dep. Tr. 17:18-21:14; PI. App EX. H,
O’Kane Dep. Tr. 10:7-11:10); and both admemitthatthey hadnot audied Maiorini’s files since
the early 1990s nor had personal knowledge of the quality of her work. (Pl. App Ex. G, Quinn
Dep. Tr. 20:15-22; Pl. App Ex. H, O’Kane Dep. Tr. 11:19-25.).

100. One of Maiorini’s former supervisors, Linda Holwood (“Holwoodéstifiedthat in
2006, while both women were employed at AlG, Holwood requested permission to terminate
Maiorini's employment. (Pl. App Ex. I, Holwood Dep. Tr. 55:9-58:2.) AIG’s Human Re&o
department declined Holwood’s request due to concern that Maiorini might briaignefat age
discrimination. Id. at 57:1-58:2.)

101. Instead, AIG Human Resources decided to reduce Maiorini’s pending case load to
half of what all the otherla@imsrepresentatives handledd.) Following the merger of AIG and
Farmers in 2009-2010, Maiorini was gradually transitioned to Farmer’s syatehexpected to
handle the same number of files as her peers.

102. In 2011 and 2012, Maiorini reportedapervisor kewis. Lewis reported to
Liability Claims ManagebDuffy. Duffy reported to Pennsylvania State Manager, Harmon. (App.
Ex. 81, Duffy Dep. Tr., 29:1-3.)

103. On May 15, 2012, Farmers placed Maiorini on a 60-day, Oral Corrective Action
Warning for poor performance. (App. Ex. 1, Maiorini Dep. Tr. 176:10-12; App. Ex. 44, 5/15/12

Memo to A. Maiorini re Oral WarningPerformance.The decision to issue that O@brrective
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Action was made by Lewis, Duffy, and Harmon after consulting witm&hResources
Consultant Bodeld.) The Oral Warning sets forth several areas where

Lewis, Duffy and Harmon believed that Maiorinpsrformance was unacceptablecluding, 1)
failing to make 24 hour contact attempts with all parties involved in an accidenitjri) fia

send a closing letter to the insured when the final injury claim is settled and; Sp$ailing to
send a settiment letter to all third partglaimants advising them that a settlement check was sent
to their Attorney; 4) failingo engage in aggressive claims handling; 5) failing to make timely
responses to all direction given by management in claim files and emails; 6) faiagdie
coverage units quickly and thoroughly;n®eding to achieve Early Contact Settlement goal of
35%; 8) failing to pay attention to detail; 9) failing to issue settlement checks withierglaa
days; 10)ailing to send out timely Pa status letters and 11) failing to independently a&erif
insured’s vehicle identification numbeld )

104. In the 12 months prior to issuing ti@ral Warning, Lewisadsent Maiorini several
emails about the performance issues addressed in the @ratt/e Action. (App. Ex. 10,
5/31/11 Email from J. Lewis to A. Maiorini; App. Ex. 726/11 Email from J. LewistA.
Maiorini; App. Ex. 8, 7/26/11 Email from J. Lewis to A. Maiorini; App. Ex. 9, 7/28/11aEm
from J. Lewis to A. Maiorini.)

105. In the 12 months prior to issuing that Oral Wagnlrewis also met with Maiorini
on several occasions to explain soméheke issueand how she could improve her
performance. (App. Ex. 11, 5/2/11 Email from J. Lewis to A. Maiorini; App. Ex. 12, 5/5/11
Email from M. Duffy to J. Lewis; App. Ex. 13, 5/19/11 Email from J. Lewis to M. Duffy; App.
Ex. 26, 3/12/12 Email from J. Lewis to A. Maiorini; App. Ex. 2731/12 Email from J. Lewis to

A. Maiorini; App. Ex. 28, 5/1/12 Email from K. Traugh to A. Maiorini; App. Ex. 29, 4/9/12
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Email from J. Lewis to A. Maiorini; App. Ex. 14, 5/12/11 Email from M. Young to J. Lewis;
App. Ex. 30, 3/19/12 Email from J. Lewis to A. Maiorini; App. Ex. 31, 3/20/12 Email from J.
Lewis to A. Maiorini; App. Ex. 39, 4/13/12 Email from J. Lewis to A. Maiorini; App. Ex. 40,
4/9/12 Email from J. Lewis to J. Harmon; App. Ex. 4/8/52 Email from J. Lewis té.

Maiorini; App. Ex. 42, 5/29/12 Email from J. Lewis to A. Maiorini.)

106. In the 12 months prior to issuing the Oral Warning, deficiencies in Maiorini’s
files were noted in official audits by Farmers’ compliance group. (App. Ex. 3221FEail
from J.Lewis to A. Maiorini; App. Ex. 17, 1/19/12 Email from J. Lewis to A. Maiorini; App. EX.
33, 5/2/12 Email from M. Duffy to J. Lewis; App. Ex. 34, 5/2/12 Email from M. Duffy to J.
Lewis; App. Ex. 35, 4/25/12 Email from M. Duffy to J. Lewis; App. Ex. 36782 Email
fromJ. Lewis to M. Duffy; App. Ex. 37, 1/12/12 Email from J. Lewis to A. Maiorini; App. EX.
38, 3/1/12 Email from M. Duffy to J. Lewis.)

107. During the 60-day Warning period, Lewis e-mailed Maiorini about additional
performance issues. (App. Ex. 49, 6/2/12 Email from J. Lewis to A. Maiorini; App. Ex. 50,
6/4/12 Email from M. Duffy to J. Lewis; App. Ex. 51, 6/7/12 Email from V. Hawkins to A.
Maiorini; App. Ex. 45, 5/25/12 Email from J. Lewis to J. Harmon; App. Ex. 46, 5/20/12 Emaill
from M. Duffy to J. Lewis; App. Ex.47, 5/31/12 Email from J. Lewis to A. Maiorini.)

108. Specifically, on May 24, 2012, Lewis was reviewing a file that Maiorini welsreg
approval to settle and close. (Maiorini App. Ex. 45, Email from J. Lewis to J. Harmon dayed M
25, 2012, FIE 15321-15324.) During his review, he observed that the format of Maiorini’s
CLEAN form [“Coverage, Liability, Evaluation/Injuries, Action to Resolution, Negimtres."],
which must be completed by the adjustor within 10 days of a claim being reported, looked

different. {d.) Upon investigation, he realized that Maiorini had accessed the PIP
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representative’s file and simply cut and pasted that representatiMeAN; which utilized
different formatting, into Maiorini’s own file.ld.) Maiorini had never contacted the insuredt n
conducted any independent evaluation of the cldui). This discovery by Lewis, among other
things, formed the basis for Lewis’s request to escalate Maio@nrsectiveAction before the
end of the oral warning period, “due to the serious potential business implications of her
actions.” (Pl. App. Ex. 83, Bode/Lewis Email Chain, FIE 15329-15331 at FIE 15329.)

109. On May 25, 2012, Lewis requested to escalate Maiorini’s discipline from an oral to
a written warning despite the fact that the Oral Warning had not ex(fteel Exh. 83, Lewis
emailto Bode, FIE 15329-15331(See also Exh. 82, Maiorini Oral Wang, (stating that the
warningwill extend through June 24, 2012).)

110. Bode recommended not escalating Maiorini’s Corrective Action, and instesgl gi
her another chance to correct the performance deficiencies she had continuedtte\edhib
during the Corrective Action period. (Pl. App. Ex. 83, Bode/Lewis Email Chain, FIE 15329-
15331 at FIE 15329.)(“I am concerned that continually escalating the procegsven#ye
impression that we are not adequately allowing the Corrective Action priace®rk.”) See
Exh. 83 at FIE15329.)

111.Bode also stated that she was “concerned because | have received this request
from the [Pennsylvania] team a number of times over the last y8ae'Exh. 83 at FIE 15329.)
(See also Exh. B, Bode Dep. at 166:17-21.)

112. On June 19, 2012, Farmers issued Maiorini d&30Written Warning Letter
(App. Ex. 1, Maiorini Dep. Tr. 186:22 — 187:23; App. Ex. 52, 6/19/12 Memo to A. Maiorini re

Written Warning- Performance.) The decision to issugrdten warning was made by Lewis
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andDuffy, in consultation wittBode. (App. Ex. 82, June 6, 2012 Email from J. Bode teewis
and J. Bode.) Maiorinmefused to sign the Written Warning Letter.

113. On August 2, 2012, Farmers extended the June 19 Written Warning for 30
additional days (App. Ex. 1, Maiorini Dep. Tr. 213:17-21; App. Ex. 53, 8/2/12 Mero
Maiorini re Written Warning -Performance.) Maioriniefused to sign the extension.

114. On August 2, 2012 Lewis told Maiorini, “You've made all the goals for this month
and usually at this point we would be taking you off warning. However, we've dednded -
didn’t say who thewe' was- that you should stay on the warning for another thirty days just to
make surehat you can matain the level that you have reached.

(See Exh. F, Maiorini Dep. at 213:20-214:16.)

115.Farmers asserts that it chdt take Maiorini offCorrective Action because, during
the 30-day Warning period, Lewis observed repeated ingariddaiorini simply failing to
work her assigned claims in a timely and appropriate macoeply with Farmers’ Liability
Strategy, or the Pennsylvania Fair Claims Practices Act. Maipp. Ex. 49, Email from J.
Lewis to A. Maiorini dated June 2, 2012, FIE 15436; Maiorini App. Ex. 50, Email frobufé;
to J. Lewis dated June 4, 2012, FIE 15445; Maiorini App. Ex. 51, Email from V. Hawkins to A.
Maiorini dated June 7, 2012, FIE 15479.)

116. On September 4, 2012, Farmers escalated Maiorini to a 30-day Probation/Final
Warning (App. Ex. 1, Maiorini Dep. Tr. 218:17-22; App. Ex. 54, 9/4/12 Memo to A. Maiorini re
Probation/Final Warning - Performance.) Maiorini signed the ProbationNdlaating, but
claimed it was not representative of hark

117.In criticizing plaintiff Maiorini for having only one injury settlement in the last
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two months, the September 4, 2@iRal Warning ignored the fachatMaiorini had been given
predominately “coverage issues” instead of bodily injury claims, meaning thatasheotin a
position to settle bodily injury claims. (See Exh. F, Maiorini Dep. at 136:10-13; 237:1322. (
also Exh. 100, Maiorini Declaration at § 8.)

118. Lewis had also taken credit away from Maiorini for four bodilyrinclaims she
had successfully settled for the stated reason that the claimants lived in BelZespite
plaintiff Maiorini having a Delaware licensgee Exh. F, Maiorini Dep. at 296:7-297:6.)

119.At or around this same time, Lewis told plaintiff Maiorififou have to be
perfect because you're on written warning and everything you do is beingllabkempletely
and you have to be absolutely perfect.” (See Exh. F, Maiorini Dep. at 166:22-16é63l§0
Exh. 100, Maiorini Declaration at § 17.)

120.In an email sent to HR representative Bode, Lewis reiterated the imposed
requirement that plaintiff Maiorini should be “perfec@eg Exh49, Lewis email to Bode dated
October 3, 2012, FIE 16454.)

121. On October 9, 201Earmers extended tirobation/Final Warning another 30 days
(App. Ex. 1,Maiorini Dep. Tr. 228:1-7; App. Ex. 55, 10/9/12 Memo to A. Maiorini re
Probation/FinalWarning Extension Performance.) Maiorini refused to sign the Extension.

122.Each of these letters explains that Maiorini’s performance in the same basic areas
continued to suffer with little or no improvement. (App. Ex. 53, 8/2/12 Memo to A. Maiorini re
Written Warning- Performance; App. Ex. 54, 9/4/12 MemaAtoMaiorini re Prdoation/Final
Warning — Performance; App. Ex. 55, 10/9/12 Memo to A. Maiorini re Probation/Final Warning
Extension Performance.)

123. During the period between June 19 and November 9, 2012, Lewis sent several
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emails to Maiorini addressing the performarsseies raised ithe Warning Letters. (App. Ex.

49, 6/2/12 Email from J. Lewis to A. Maiorini; App. Ex. 67, 9/18/12 Email from V. Seguro to J.
Lewis; App. Ex. 66, 10/12/12 Email from J. Lewis to A. Maiorini; App. Ex. 67, 10/28/12 Emaill
from J. Lewis and A. Maiorini (noting Medicare issue in October 2012); App. Ex. 68, 11/7/12

Email from J. Lewis to A. Maiorini (noting Medicare issue in November 2012).)

124. During this time period, Lewis received messages from claimants and other
carriers that Maiorini eiter was not returning their phone calls or her voicemail was full and
they were unable to leave messages for her. (App. EX/Z2 Email from J. Lewis to
joe.lewis@hpcs.com; App. Ex. 71, 10/22/12 Email from J. Lewis to A. Maiorini; App. Ex. 72,
10/28/12 Email from J. Lewis and A. Maiorini; App. Ex. 73, 11/5/12 Email from J. Lewis to A.
Maiorini.)

125. Maiorini also sent several emails to Lewis acknowledging that she was not
meeting the Company’s goals to conduct faiéace meeting with claimants or close files
within 90 days of receipt. (App. Ex. 57, 7/16/12 Email from A. Maiorini to G. Chan and J.
Lewis; App. Ex. 58, 7/27/12 Email from A. Maiorini to G. Chan and J. Lewis; App. Ex. 59,
8/3/12 Email from A. Maiorini to G. Chan addLewis; App Ex. 60, 8/10/12 Email from A.
Maiorini to G. Chan and J. Lewis; App. Ex. 61, 10/4/12 Email from A. Maiorini to G. Chan and
J. Lewis; App. Ex. 62, 10/19/12 Email from A. Maiorini to G. Chan and J. Lewis; App. Ex. 63.)

126.In November 2012, éwis with additional approval from Harmon recommended to
Bode that Maiorini’'s employment should be terminated. (App. Ex. 74, Memo from J. Lewis to J
Bode re Request for HR Consult on Involuntary Termination.)

127. Bode then presented their request to the Human Resources Roundtable, which is

comprised of senior HR managers who advise the business on sensitive terminatibas or
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personnel issues. (App. Ex. 75, 10/2/12 Email from J. Bode to J. Lewis; App. Ex. 83, Bode. Dep.
Tr. 156:24-157:5.)

128. The Human Resources Roundtable approved Lewis and Harmon'’s request to
terminate Maiorini. (App. Ex. 76, 11/8/12 Email from J. Bode to J. Harmon.) Maiorini’s
employment was terminated on November 9, 2012. (App. Ex. 77, 11/9/12 Email from J. Lewis to
J. Harmon.) Athe time of her termination, Maiorini w&3 years old. (Complaint  16.)

129.Between 2010 and 2012, Farmers’ practice was thatgrhoyee could not receive
an overall rating of “Fully Meets” diExceeds Expectations” if s/he received a “Partially Meets”
or “Below Expectation” rahg in any individual category. Therefore, an employee could only
receive an overall rating of tHy Meets Expectation” if s/lhevas rated Fully Meets in all
categoriesHarmon and Lewigeferred to ths policy as the ‘b meansal” policy,” i.e. that if an
adjuster received any rating below a Meets Expectation in any rating gatingor the overall
rating given to the employee would have to be lower than a “Meets.” (See Exhrn@rHaep.
at 265:8-12. See also Exh. J, Lewis Dep. at 60:2-19.)

130. In 2010, Farmernade a decision that evegynployee rated at least “Fully
Meets Objectives” in the “Behaviors” category would receive an overall ratitieuthy
Meets,” even if they received a rating of “Partially Meets"Below Expectation” in one of the
objective categorieI.he employees’ overall ratings veetupgraded” so that they could
participate in Farmers’ bonus pool, which had excess funds to distribute that lefpp(EX.

C, Harmon Dep. Tr. 157:16-158:10-13, 18; 265:8-266:9.) This exception was applied uniformly
to all employees who satisfied the criteria, including workers over 40.
131.Farmerscould not locate any documentation memorializtsglecision in 2010 that

every employee rated at least “Fully Meets Objectives” in the “Behaviors” categoiyg
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receive an overall rating of “Fully Meets,” even if they received a ratifiBatially Meets” or
“Below Expectation” in one of the objectivetegories. (Pl. App Ex. C, Harmon Dep. Tr.
157:16-158:10-13, 18; 265:8- 266:9.)

132. The four mimsrepresentatives in the King of Prussia office reporting &myMEllen
Duffy and Diane Dimedthe largest group) who were upgraded were: Nate McMillan (@ge 3
ljnanya Newman (age 36); Karin Weaage 38); and Barbara Frey (age 52). (Pl. App. Ex. 36,
McMillan’s 2010 YealEnd Assessmenil. App. Ex., 25, Newman’s 2010 Year-End
Assessment, Supp. App. Ex. 1, Weaver’'s 2010Year-End Assessment; Supp. Appré&xs2,
2010 Year-End Assessment.)

133.Plaintiffs have not submitted any evidence thatr@pyesentativever 40 who
received a “Fully Meets Objectives” in the “Behaviors” category butrveasipgraded. Ndnave
plaintiffs praduced any evidence that any representatnaer 40 was upgraded even though s/he
received a “Behaviors” rating of “Partially Meets” or “Below Expectation.”

134. In 2012, one of the objective criteria included in individual annual reviews for
claimsrepresentatives was an offieede “Customer Experience” rating. That year, the Kohg
Prussia office received a “Below Expectations” ratingedasn customer surveys. Farmers
recognized that liabilitglaimsrepresentatives in the King of Bsia officehad no control over
that rating; it reflected customer service exclusively for autsma@roperty damage adjusters.
Therefore, Farmers determined that ¢ffece rating for Custmer Experience would not factor
into the overalindividual rating foranyliability claims adjusterincluding adjusters over 40.
(Pl. App Ex. J, Lewis Dep. Tr. 105:18-107:20.)

135. Those adjusters reporting to Dimeo and Dwffp received a “Fully Meets” or

better rating because tbaly rating they received below “Fullieets” was “Customer
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Experience” were: Kelly Gallagher (23); Candice Clare (30); Katlaygh (34); Capri Bonczek
(38); ljnanya Newman (38); Michelle Young (44) and Barbara Frey(54)A(. Ex. 27,
Gallagher’'s 2012 Year-End Assessment; Pl. App. Ex. 37, Clare’s 201ZEvidakssessment;
Pl. App. Ex. 32, Traugh’s 2012 Year-End Assessment; Pl. App. Ex. 34,Bonczek’s 2012 Year-
End Assessment; Pl. App Ex. 30, Newman’s 2012 gat-Assessmen8upp. App. Ex. 3,
Young’s 2012 YeaEnd Assessment; drSupp. App. Ex. 4, Frey's 20¥2arEnd Assessment.)
Plaintiffs have notdentified anyone over 40 who had tReistomer Experience rating applied
against their overall rating.

136. Thus, for example, Maiorini, in h2010YearEnd Assessment, received
four ratings ofExceedsn the objective categoriesd one rating of “Meetsjh the subjective
category of “Behaviorsandthereforener “oveall rating” for the year was anly a “Meets.”
(See Exh. 18, Maiorini 2010 Year-End Assessment, FIE 00563-00569.)

137.During the first eight years of her employment with Farmers, Reichamdistently
receivedfavorableperformance reviews, with her scores ranging from “Meets Expectations” to
“Exceeds Expectations” in every performance category in which she was &dedExh. 2,
Reichardt 2002-2007 Salary Reviews.) (See also Exh. 3, Reichardt 2003 Perfornthnce a
Development Plan and Review; Exh. 4, Reichardt 2006 Performance and Development Plan and
Review; Exh. 5, Reichardt 2009 Year-end Assessment; Exh. 6, Reichardt 20Yea/id-
Review; Exh. 7, Reichardt 2010 Year-end Assessment; Exh. 8, Reichardt 20Yeaid-
Review; Exh. 9, Reichardt 2011 Year-end Assessment; Exh. 10, Reichardt 20Y24aid-
Review.) (See also Exh. 99, Reichardt Declaration at 1 5.)

138. Thus, foexample, in he2009YearEnd Performance Assessment, Reichardt

received the following ratings in the four categories of her performatee r
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annually by Farmers: “Exceeds Expectations” in Total File Quality; “ExcErdsectations” in
EvaluationQuality; “Exceeds Expectations” in Key Values Quality Objective; and “Meets
Expectations” in Behavior. (See Exh. 5.) (See also Exh. D, Scheibner Dep. at 34:16-35:4.)

139. h her2010YearEnd Assessment, Reichardt received three ratings of “Meets” and
onerating of “Partially Meets in the category of “Behaviorsdndtherefore her “overall rating”
for the year was only a “Partially Meets.” S&h. 7, Reichardt 2010 Year-End Assessment,
FIE 00622-00628.) Reichardt’'s 2010 Ydand Assessment rated her as “Partially Meets
Expectations” for “Behaviors” and “Fully Meets” for certain objective nestincluded on the
Annual Evaluation form for 2010.

140. In an email dated December 14, 2010, Harmon directed Lewis to rate Reichardt as
“Partially Meets” for Behawr on her 2010 YeaEnd Assessment: “Jed put Debbie
[Reichardt] in as a PM for both Behaviors and Support as your write up indicatekehsat
requiring a higher level of support than would be expected with her level of expéeriSes
Exh. 17, Harmon email to Lewis dated December 14, 2010, FIE 91$&Ek also Exh. C,
Harmon Dep. at 258:2-18.) This was consistent with the purpose of the “Behaviorgirgateg
which was an evalu@ain of whether the representative required more or less support or
supervision than someone of his/her experience should need. (See, e.g., Pl. App Ex%. J, Lewi
Dep. Tr. 80: 13-82:4; 127:2-128:10.)

141.By contrast, Kajal Brazwell, 34 years of age, (see Exh. 19, DaferFarmers First
Supplemental Responses and ObjecttorRlaintiffs’ First Set of Interrogatories and First
Requet for theProduction of Documents) in h2012YearEnd Assessment, received one
rating of “Exceeds,” in the category of “Behaviors,” three ratings of “Meets|'oae rating of

“Does Not Meet Objective,” (sometimes referred to as “Below Expectations”)aretheless
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her “overall rating” for that year was “ExceedSeeExh. 20, Brazwell 2012 Year-End
Assessment, FIE 01772-01775.)

142. By contrast, in het012YearEnd Assessment, Gillian Bressi, 33 years of age,
received one rating of “Exceedsi’ thecategory of “Behaviors,three ratings of “Meets,” and
one rating of “Below Expectations;” yet her “overall rating” for the yeas an “Exceeds(See
Exh. 21, Bressi 2012 Year-End Assessment, FIE 00756-00759.)

143. Allyson Hackett, 58ears of agein her2010YearEnd Assessment received two
ratings of “Exceeds” and two ratings of “Meetsitluding one in theategory of “Behaviors”
andthereforeher “overallrating” for 2010was a “Meets.(See Exh. 22, Hackett 2010 Year-End
Assessment, FIE 01919-01924.)

144. By contrast, Kathryn Traugh3 years of agan her2011YearEnd Assessment
received one rating of “Exceedsthecategory of “Behaviorsand three ratings of “Meetsihd
therefore her “overall rating” for that year was an “Exceed&eée Exh. 23, Traugh 2011 Year-
End Assessment, FIE 00838-00843.)

145. Darlene Barbee, 59 years of age, in2@d2YearEnd Assessment received three
ratingsof “Meets,” one rating of “Partially Meetsi “Behaviors’and one rating of “Below
Expectations,” antherefore her “overall rating” was “Partially Meets(See Exh. 24, Barbee
2012 Year-End Assessment, FIE 01718-01721.)

146. Jennifer Quinn, 59 years of age in 2012, i20d0YearEnd Assessment received
two ratings of “Exceeds,” one rating of “Meets,” and one rating of “Partiahets]”in the
category of Behavior$ andher “overall rating” for that year was a “Partially MeetSee Exh.
26, Quinn 2010 Year End Assessment, FIE 02144-0A&zause Quinn’s “Behavior rating”

did not meet expectations, consistent with Farmers’ policy, her overall radmglsao “Partially
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Meets Expectations.” Notably, Dimeo wrote in the “Behavior”iseadf the review that Quinn,
“openly voiced disgruntled opinions and editorial comments [which] were discussedherith [
on multiple occasions throughout the year but [she] failed to improve.” (Pl. App. Ex. 26, Quinn
2010 Year-End Assessment.) At her deposition, supervisor Linda Holwood described one of
Quinn’s outbursts: “She walked in the office, I'm going to be very bold here, she walked in t
office and went ‘Fuck you and fuck you. | don’t have to put up with this. | wish | had algun.’
was that loud and in that tone.” (Pl. App Ex. |, Holwood Dep. T19-30:7.)

147. By contrast, Kelly Gallagher, 23 years of age, ireB&é2YearEnd Assessment
received only one rating of “Exceeds’“Behaviors, three ratings of “Meets,” and one rating of
“Partially Meets,” yether “overall rating” for that year was an “Exceed§ée Exh. 27,
Gallagher 2012 Year-End Assessment, FIE 01908-01912.)

148.Gallagher also received a “Fully Meets Expectation” rating in all the remaining
individual objective categories—many of whialere simply pass/fail, and the highest rating
available at the time was “Fully Meets.” Finally, Gallagher received a “Doé®iet” in the
office-wide Customer Experience Rating, which Farmers had determined would naiobedac
for any Liability ClaimsRepresentative that year. (Pl. App. Ex. 27, Gallagher 2012 Year-End
Assessment(allagher’'s manager determined that her overall rating should be “Exceeds
Expectations.”

149.Allyson Hackett, age 58, received an overall score of “Partially Meets” on hér 20
YearEnd Assessment despite having received a “Meets” in Total File Qualityeetskn
Evaluation, a “Partially Meets” in Behavior, and a “Meets” in Negotiai{See Exh. 29, Hackett
2011 Year-End Assessment, FIE 01937-42). Hackett could not be rated “Meets” or higher

overall in 2011 because she only received a “Partially Meet8ahavios.”
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150. Upon receiving an overall score of “Partially Meets” on her 2@&E-End
AssessmenReichardt wrote, | do not agree atwith my overall rating being a partially meets.
How can | met [sic] 3 of the goals and exceed 1 of them and be rated a partially méeyeemp
If they are calculated on a 25% rating then all should have evened everythinghaiewit
exceeded goal and e me a meets. My performance level was strictly based upon Behaviors
and nothing else mattered. . .” (See Exh. 7 at FIE 00627.)

151. Supervisor Lewis respondedReichardt’s objection, stating that she was being
treated the same as everyone in the KihBrussia office:

Q. And did you understand after reading her comments that she felt that she was being
treated unfairly?

A. I actually do remember speaking to Ms. Reichardt, after | started gethisrand | got

a little memory back. What | explainéol Debbie was, in this evaluation, in the year-end

evaluation, “all” means “all.” So if you have four categories, you're arcéegs”, a

“Meets,” a “Meets,” and then you are a “Partially Meets,” which means you oha®t,

then you're going to be a “ParliaMeets,” and that’s for everyone.

Q. When you say that’s for everyone, what do you mean?

A. That’s how the evaluation would be completed for everyone.

Q. For everyone, for all the reps —

A. Yes.

Q.- In the King of Prussia office?

A. Yes.

SeeExh. J, Lewis Dep. at 59:23-60:19.
152. However, at his deposition, Lewis admitted teatainyounger adjusters had not in
fact been held to the “all means all” policy:
Q. Would you agree with me that “all” does not mean “all” for Ms. Newman [3&yea
old at the time]?
A. Yes.
See Exh. J, Lewis Dep. at 90:9-14.
Q. Would you agree with me that for Mr. McMillan [32 years old at the timE&]daes

not mean “all” for his YeaEnd Assessment in 2010?
A. Yes.
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(1d. at 94:15-19.)

Q. Would you agree with me that “all” does not mean “all” for Mr. McMillan for his

mid-year 2010?

A. Yes.
(1d. at 95:20-24.)

153. Harmon subsequently explained, based upon personal knowledge, that in 2010

employees’ overall ratings were “upgraded” lsattthey could participate in Faens’ bonus
pool, which had excess funds to distribute that year. (PI. App Ex. C, Harmon Dep. Tr. 157:16-
158:10-13, 18; 265:8-266:9.) This exception was applied uniformly to all employees who
satisfied the criteria, includg workers over 40. (See Response to Allegation 22, incorporated
herein.

154. In Reichardt’s 2011 Year-End Assessment, while her scores in the three objective
categories in which she was ratetotal File Quality, Evaluation, and Negotiatiowere
“M eets,” FarmersatedReichardt as “Partially Meets” in Behavior, and then utilized that one
lower rating to give her the lowered “overall score” of only “Partiallyekse’ (See Exh. 9,
Reichardt 2011 Yedend Assessment.

155. In her 201 YearEnd Assessent, Farmerslowngraded Allyson Hackett, age 58,
to only a “Partially Meets” in Behavior, and then, despite her being rated as a™Mdéts
three objective categories of Total File Quality, Evaluation, and Negotiatitimed that one
lower rating togive Hackett the lowered “overall score” of only “Partially Mee(Sée Exh. 29,
Hackett 2011 YeaEnd Assessment.

156.Hackett’'s2011YearEnd Assessment specifically notes that “[s]he has struggled
with timely DOI letters and becoming familiar with the Farmers Liability Stratdgfurther

notes that the deficiencies in Hackett’'s behavior and level of support had been dhgbyear,
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and she was “placed on an ‘oral’ improvement plan the second half of 2011[.]” (PIl. App. Ex. 29,
Hackett 2011 YeaEnd Assessment.)

157. At her deposition, O’Kane, a former supervisor, explained her concern regarding
Harmon’s use the subjective rating of in the “Behavior” category to downgrdeleashployees
as follows: All warnings bells went off for me because | hadn a supervisor and those
subjective terms of attitude, instead of, like, objective criteria that you coulthésraomebody
on, that was a waythat was her [Harmon’s] leverage point to elevate her pe(gae. Exh. H,
O’Kane Dep. at 30:-21.)

158. O’Kane admitted that she had no personal knowledge of why other employees were
criticized or disciplined for performance issues. (Pl. App Ex. H, O’Kane Dep. Tr. 12:19-)

159. On July 13, 2011, Harmon had Maiorini placed on Corrective Actidrafang one
delayed DOI status lettgjSee Exh. 42, Lewis email to Harmon, FIE 13343%6g alsdxh. 43,
Maiorini Warning Letter, FIE 00570; Exh. F, Maiorini Dep. at 108:22-109:2.)

160.Farmersalsoplaced Darlene Barbee, 59 years of age in 2012, on Corrective
Action in January 2011 for having delayed DOI status letters. (See Exh. C, Harmon Dep. at
111:19-112:13.) (See also Exh. 44, Barbee Warning Letter, FIE 22054.)

161.Farmersalso placed Allysotiackett, 58 years of age in 2012, on Corrective Action
on July 14, 2011 for having one untimely status te(iee Exh. 45, Hackett Warnihgtter,
FIE 01925.)

162.Farmers alsoyt Candice Clare (born 1982) omi@ectiveAction in 2011 for having
at least one late DOI status letter (Supp. App. Ex. 7, Verbal Counselling Memo dated April 1,

2011, FIE 0254®2553 402540), and put Nate McMillan (born 1980) oarféctiveAction in
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2012 for having at least one late DOI status letter (Supp. App. BxitBen Warning Memos,
FIE 02076-02086 at 02083.)

163. As noted abovéjarmon claimed that it wdsarmer’spolicy in 2011 to hve zero
tolerance in regard tate DOI letters because Farmers had failed the 2010 Market Conduct
Examination. $ee Exh. C, Haron Dep. at 91:9-19; 92:16-203de als&Supp. App. Ex. 5
Report of Market Conduct Examination of Bristol West Insurance CompanRda&2-22727,
Supp. App. Ex. 6, Commorealth of Pennsylvania Insuranbepartment, Market Conduct
Examination Report of ZICentury Indemnity Insurancé@ompany, FIE 22728-22785.)

164. By 2012, Farmers was no longer responding to the adverse fintlthgs o
Pennsylvania Department imsurance. As a result, Farmers stopped issuing warning letters for a
single violation Rather, Farmers viewed failures to send such letter as part of overall
performance managemeng., was it indicative of a failure to proactively and properly manage
files.

165 Harmon testified that the policy mandating that claims adjusters
be put on Coective Action because of untimely status letters changed at some point:

Q. But at some point you're telling me that the policy changed, and it didn’t

matter if you had one or more DOI late status letters, you were not

automatically going to be subjectdorrective action, correct.

A. It was stated that you would not - solely one, if somebody missed one down

the road, in say, 2012, 2013, they may not have been put on corrective action

solely for that.

Q. How about if they missed two?

A. If it was a trendit would have been addressed. What that trend would be, if it

continued, absolutely it should have been addressed by the supervisor.

(See Exh. C, Harmon Dep. at 92:21-93:10.)
166. In this regard, according Earmers2012 audit report, Gillian Bressi, age 33,

KathyrnTraugh, age 34, Zachary Baltz, age 30,, and Capri Bonczek, age 38,
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had untimely DOI status lettersame (Baltz), (Bonczek) four (Bressi) and five (Traugh) of the
claims they handledhut received neither Correcti¥etion nor performance management for 90
days as a result of these deficienc(&gee Exh. 48Defendant Farmers Insurance Exchange’s
First Amended Responses to Plaintiff Maiorirtsecond Set of Requests for Admissions, pp. 3-
4.) (See also ¥h. 40, 2012 Status Report, FIE 02444-02479.)

167. In 2012, no Farmers employee, including both Plaintiffs, received a verbal
counseling memorandum related to the 2012 audit report (Pl. App. Ex. 40, 2012 Status Report,
FIE 02444-02479%o0lely for having one or more untimely status lettensegaired by DOI
regulations.

168. Despite Ms. Traugh, age 34, having five untimely status letters and Ms, Bgessi
33, having four untimely status letters in 2012 alone, neither was put on Corrective Action,
performance management, or even saw this issue mentiotrerrid012 MidYear or YearEnd
performance evaluations. Indeed, both of these younger cldjostexs received “Exceeds” as
their overall scores in their 2012 Year-End performance evaluations. (See Extaugh 2012
Mid-Year Review, FIE 00844-00847, and Exh. 32, Traugh 2012 Year-End Assessment, FIE
00848-00852.) (See also Exh. 48, Bressi 2012 ¥&dr Review FIE 00752-00755, and Exh.
21,2012 Bressi Year-End Assessment, FIE 00756-00759.)

169. Farmers admits that it has not formal documentation of the policy change.

170. Once an employee is put into the Corrective Action system, as explained by
Lewis toMaiorini (whom he had placed on written warning after discussion
with Harmon), “You have tbe perfect because you're on tgh warning and everything you
do is being looked at completely and you have to be absolutely perfect.” (See Ebawoifini

Dep. at 166:22-167:6.) (See also Exh. 100, Maiorini Declaration at § 17.)
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171. Closer scrutiny was applied to employees onéctiveAction, to ensure that they
were making enough progress that they could be removed fromar@ctiveAction when the
specified period ended. For example, Alayne Bleau was puboediveAction but then
removed from it after she addressed her performance issues. (Supp. App. Ex. 9, Malihgrega
Removal from Corrective Action, FIE 01728.) Similarly, Darlene Barbee was pubweciive
Action, but she improved her performance and was removed itrafBupp. App. Ex. 10, Memo
regarding Release from Oral WarniRgrformance, FIE 01716.)

172. Confirming the fact that, once employees are placed into Corrective Action,
Farmersscrutinized their files more closely to find any esrdduman Resources Manager Bode
admitted the following at her deposition: “Everybody is treated the same up tonhgqoare
put on Corrective Action, at which point it would be my expectation that the leader wowd inve
more time working with that gividual and coaching them to imgve their performance. That is
what the process is designed for.” (See Exh. B, Bode Dep. at 109:13-22.)

173. Lewis told Bode “With [Maiorini’s] low inventory, her work product should be
perfect.”(SeeExh. 49, Lewis email to Bode dated October 3, 2012, FIE 16454.)

174. Harmon admitted that “it’s pretty hard for a claim adjustor to do everytlgimgom
every file all the time.” And “depending on how many files they have, and whethet trey,
for instance get hulk transfer of files, it can be difult to meet all of those standards and
objectives...” (See Exh. C, Harmon Dep. at 160:7-161:4. See also Exh. 99, Reichardt
Declaration at  12.

175. Thus, according to a memorandum distributed by supervisor Lewis to all his
direct repots, with a copy to Liability Claims Manager Duffy, lesview of the files of all the

claims adjusters in his unit indicated a numbesonfimon problems that all the adjusters,
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including both Reichardt and Maiorini wenaving with their files(See Exh. 50, Lewis’ 6/6/12
Agenda, PLS 000888-891.)

176. In this memorandum, Lewis noted a number of common issues that the adjustors,
including Reichardt and Maiorini, were having complywigh Farmers’CLEAN requirements

asfollows:

L1 We are seeing many claims that have CLEANS that have been copied over and over
in the files with information that is not correct;

L1 There are CLEANS that say the VIN will be confirmed when the police repor¢s

in where the police report has been in six months and offers are made with coverage
still indicating more is needed.

1 We have seen claims that said VIN was confirmed by MD adjuster when we never
even assigned the car out to be seen.

1 We have seen liability screens that discuss waiting for the P/R, when it wagsdecei
months before and the CR [claims representative] documented it in activity notes.

[ | see file notes that indicate a need for increased reserves, or PEVs, and then a
CLEAN is done showing the increase with no discussidn ady.

L1 Transfer files seem to have the most problems. Fundamental mistakesgre bei
carried forward. If something was updated, missed or incorrect on the firgtigd;it is

frequently copied and never addressed. We looked at file with an ULDathat h
been through 3 people on 3 different teams and nobody caught that we never spoke to
the NI to confirm perm use.
(Seeid.)

177.According to O’Kane,the more experienced former AIG employees such as
O’Kane, Reichardt and Alison Terry were being assigned the more complex bulke§igy
litigation files that were being run ofifter AIG became part of FarmeS’Kane testified that
she felt the experi@ed claims representatives were being “put in a position to fail” because
“your pending caseload was 245 complex fildBI. App. Ex. H O’Kane Dep. at 327.) Quinn

and O’Kane, adjusters in their sixtieayerred that theyad their filesalong with otherolder

adjusters, including plaintiffs, pickeapart and were disciplined for supposed attitude problems
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while younger adjusters wer@msubject to the same level iospection despite having myriad
mistakes in their files(See Exh. 11, Quinn Decktion at ff 910, 17) (See also Exh. 12,
O’Kane Declaration at 1 128.)

178Both Quinn and O’Kane subsequently admitted at deposition they had no personal
knowledge of anglaimsrepresentative being subject to apex scrutiny. (Pl. App. EXG, Quinn
Dep. Tr. 72:20-84:5; Pl. App. Ex. H, O’Kane Dep. Tr .12:19-15:21, 24:19-26:20.)

179.1In fact, the only “nitpicking” that Quinn was able to identify at her dg@pon was a
onetime criticismof Maiorini's clothing. (Pl. App. Ex. G, Quinn Dep. Tr. 101:7-102:24.)

180.Maiorini testified, “The older people all agreed that they were picking little tiny
things out of everybody’s file. Nobody’s perfect, so you're always going to fine thasgs.
And when | talked to the younger people, they said thee feelingno such pressure.” (Pl.
App. Ex. F. Maiorini Dep. Tr. 156-157.)

181.Maiorini further tegfied that she did not have any personal knowledge, based on
conversations with supervisors, of whether or not younger people had been reprimatited for
same mistakes and deficiencies for which she hadrepeimanded. (Pl. App. Ex. F, Maiorini
Dep. Tr. 159:6-160:4.).

182. Maiorini testified at her deposition as follows: [T]he older people’s files pieked
apart. They were looked at under a microscope. Every little thing that they fourglwaen
brought up and complained about, while young people did not have that réizm glaced on
them. (See Exh. F, Maiorini Dep. at 91:6-12.) Maiorini also testified that she had spdken wit
older people in the office who believed that younger people in the office were not being

reprimanded.Nlairoini Dep.at 159.)
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183.Mairoini also admitted that she did not remember whether these older people had
told her that they had spoken to supervisors of the younger people to verify whetheher not t
younger people had been reprimandétl) (Maiorini alsoadmitted that the older people had not
looked through the files of the younger people to verify if there had been amgae@s and
that she had not spoken with the supervisors of the younger people to confirm that theynhad bee
reprimandedld. at 159-160.)

184.Claims Representativegpically had more than one hundred open files making it
easy to findmistakes in each adjuster’s files to keep them on Corrective Action. (See Exh. 51,
FIE 02278-85.)

185. An audit report from 2012 revealed that Gillian Bressi, 33 years old at the time, had
nine claims with various mistakgsee Exh. CHarmon Dep. at 167:5-172:129); (yet no
Corrective Action)jjnanya Newman, 38 years oldthe time, had twenty late files August
2012,(see Exh52, Duffy letter to Lewis dated August 20, 2012 with attached late files, FIE
21830-21831)yet no Corrective Action)Kiki [Newman] (age 38) is starting to scare me. She
has 20 over 15 days. Can you give me an update?” (yet no Corrective Action); and both Kaja
Brazwell 34 years old at the time, aKelly Gallagher, 23 years old at the time, failed to meet
Farnmers’ disposition objective from January through May 2012, (see Exh. B, Bode Dep. at
127:14-25; 132:15-133:19; sakso Exh. 53, Bode Chart, at FIE 02340 and FIE 02343 (yet no
Corrective Action)); (Exh. 46,Defendant Farmers Insurance Exchange’s First Amended
Responses to Plaintiff Maiorini’'Second Set of Requests for Admissions, pp. 9-15.)

186.As to Kajal Brazwell and Kellyzallagher, as Bode testified at her deposition, she
specifically looked into why neither had not beeibjected to corrective action for not meeting

their disposition objectives during a certain period, amdlsrned from Harmahat bothwere

a7



brard new hires who had recently received budinsfers. (P App. Ex. B, Bode Dep. Tr.
127:14-129:21; 132:13-133:19.)

187.McMillan, born 1980 and 3&ars old at the timeeceived an overall rating of
“Partially Meets” for 2011 and, after being GorrectiveAction during 2011, was terminated in
2012 for his failure to meet Farmers’ performance expectat{@upp. App. Ex. 11, McMillan
2011 Year-End Assessment, FIE 02087-02090.) Candice Clare, born 1982 and thus not even 29
years old in 201Ireceived five warning memoranda amds on @rrectiveAction for the
majority of 2011. (Supp. App. Ex. 7, Verbal Counselling Memo dated April 1, 2011, FIE 02540-
02553.)

188. O’Kane testified that “When [Harmon] was in the office, she would sail patbeus [
AIG legacy employees}and we were segregated in a spot—sail past us, never acknowledging
us. But she did acknowledge the other ones [the Farmers’ employees].oi¢s$ ldtenshe viewed
and communicated, don’t mess with them, they’re not worth it. Or one could deduce, they're not
going to be here that long.” (PIl. App. Ex. H, O’Kane Dep. Tr. 39.)

189.0’Kane also admitted that her complaint was with the way Harmon allegedly treated
the AIG legacy employees, not how she treated “older” employees. (PIEApH, O’Kane
Dep. Tr. 38:6-39:18.) She further admittedt shedid not know if Harmon was dismissive or
not respectful to people who had come up through the Farmers’ system (as opposed to AIG) or
whether Harmon was always nice to people who had come up through the Farniens. &ys
at 39:19-40:20.)

190.Russell testified that Harmon was friends with some of the younger Claims
Representatives, including DiMeo, Bonzcek, Traugh and BiRassell admitted that he was the

one who coined the phrase “pajama party” to refer to Harmon and the youngerdamade
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representatives, and that his sole basis for characterizing them this svéyatvdhey would,
like, gather in the corner of the office. It was like a teenager sleepaeknpw,” and
“whenever | visited that office or that there was a meeting or if we had a greefing, whether
it be, like, in the cafeteria or her office, you know, before everybody got stanteas just , , ,
the party got together.” (Pl. App. Ex. E, Russell Dep. Tr. 34:14- 35:12.) Russell etalibwatt
“[i]t was just pretty obvious. Like | said, you know, it was jusyou know, they got together in
and out of the office. | mean, obviously, you know, theyenfriends.” [d. at 36:7-15.)

191. Quinn averred that “The Claims Adjustors hired by Ms. Harmon were sent to
California for three weeks of training at Farmers’ expense, to learn thefzaisoftware
programs that we were required to use to document our work product. Older claims sitikestor
Ms. Maiorini and Ms. Reichardfenerally were not given this training but rather were expected
to learn the program without any significant specialized trainifi).”App. Ex. 11, Quinn
Declaration at .

192. However Quinn later testified that she had no personal knowledge of what training
was provided and that her averment was based only on comments she heardvwmkecs-
(Pl. App. Ex. G., Quinn Dep. Tr. 58-59.)

193.Duffy criticizedLewisin an enail onJune 22, 2012, for writing a “glowing note” to
Jennifer Bode in Human Resources about plaintiff Maiorini, in which he had indicated to Bode
that Plaintiff Maiorini was “all in."(See Exh. K, Duffy Dep. at 211:16- 21See also Exh. 81,
Duffy email to Lews dated June 22, 2012, FIE 108duffy statedin the enail that feedback
regarding an employee on action was to be conveyed to Human Resources at the end of the
CorrectiveAction period, not incrementally in the middle of the period. (Pl. App. Ex. KiyDu

Dep. Tr. 211:22-212:11.) Duffy testified that she put Lewis on an action plan because aythe w
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he handled performance management generally, with respect to all eegl@¥l. App. Ex. K,
Duffy Dep. Tr. 213:10-24.)

194.Maiorini testified that on tlee occasions, Lewis brought up the subject of her
retirement. In each conversation, according to Maiorini, Lewis simplyddsi&egenerally about
retirement or alluded to the concept of retiremddt.gt 146:3-8 (alleging Lewis said, “You're
lucky, | wish | could retire.”).)

195. Sheibner testified that he was told by Duffy at the directiveafitdén to place
claims adjusteniMary Ellen Whettg“*Whetts”), age 59 at the time, into Corrective Actioneev
though he did not agree with the decisi@edExh. D, Scheibner Dep. at 72:5-73:15.)

196. Whetts was then given additional warnings on September 27, 2012 (FIE 02263-
02264), October 26, 2012 (FIE 02265-02268), and November 28, 2012 (FIE 02269-03k71) —
under the performance management system under the control of Harmon. (See Exhit88, Whe
Warning Letters, FIE 02263-02271. See also Exh. L, Whetts Dep. at 48:5-13.)

197. Whett's employment with Farmers ended as a result of a 2013 “stafioadugl.
app.Ex. L, Whetts Dep. Tr. 46:18-49:10.)

198. Harmon directed supervisoni@&tine DeWaghe (“DeWaghetd giveO’Kane (age
62 at the time) a verbal warning in 2010, based on Harmon'’s review of afgdeg|8ee Exh.

12, O’Kane Declaration at IT 112.) See alsd&xh. H, O’Kane Dep. at 45:1-8;46:14-16.)
199.0’Kaneadmitted , however, that she had not received a passing score onitloé aud

the file in question and that, to her knowledge, nothing was ever placed in $wrpfile

regarding the fileand that she never heard anything aboutwhaahing or that file again. (PI.

App. Ex. H, O’Kane Dep. Tr. 45:25-48:7.)

200. In addition, Harmon also provided direct input to both Bode and
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Lewis in April 2012 in regard to the “pdermance management” of Barbee, specifically
directing Lewis to monitoand then discipline Barbee for not settling enough claims
in a timely manner, as evidenced in the following email chain:

[Harmon to Lewis]: “The other person who really concerns me on your team is
Darlene. Look at her closures (closed with amount on éfpisrt)- 35 settlements

in an entire year! Only 7 total in 2012.” (See Exh. 90 at FIE 14 H&mon

email to Lewis dated April 9, 2012 at 10:08 a.m.

[Lewis to Harmon]: “Yes | see..l spoke with Darlene last week and she has

received in several demand paglks that she is in the process of evaluating and

will be making offers on. Darlene is on diary, | see her in the files...she said the

hold up seems to be the Attorneys getting her info that is needed, Tort Doc, liendoc, etc.
and she does continue to follow up for samigl.’ 4t FIE 14144)Lewis

email to Harmon dated April 9, 2012 at 10:15 a.m.

[Harmon to Lewis]: “Joe - she needs to settle claims! 2 and 3 a month is not
going to cut it.”(Id)., Harmon email to Lewis dated April 9, 2012 at 2:18 p.m.

(Seealso Exh. C, Harmon Dep. at 111:8-18.)

201.Harmon would typically participate indecision to place an employee in her group
on CorrectiveAction or terminatehis/heremploymen{PIl. App. Ex. C, Harmon Dep. Tr. 95:2-
96:2; PIl. App. Ex. J, Lewis Dep. Tr. 113:1-117:10.)

202. Lewis, anduffy, were neveforced to place any employee onréctiveAction,
and only did so when they believed it was appropriate. (Pl. App. Ex. K, Duffy;Dep. Tr. 69:5-

70:21.)

203.Duffy testified that Lewis would make the initildcommendation for @rective
Action to Duffy who would have to approve it and then send it on to Harmon for final approval.
(Id. at 70.)

204. On June 19, 2012, Lewis placed Barbee on oral warning for unsatisfactory

performance(See Exh. 91, Barba&arning, FIE 01706¢.Barbee’s oral warning makes specific
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reference to “the fact that 2 to 3 settlements with payments in one month is moableceas 2
to 3 settlements with payments per week is needitl)” (
205.Harmon admitted that Barbee’s oral warning was “in line” with the emails she
had sent to Lewis in April 2012 concerning Barbeayelt as her comments t8ode
about Barbee’s performanc&ge ExhC, Harmon Dep. at 113:18-114:3.)
206.At a meeting in théall of 2012, the remaining adjusters in the King of Prussia
office were informed as follows:
It was advised to all employees in the operation that there were openings within
the Bristol West office, and that when Bristol West claims stopped coming into
the Farmers system, that there would be a lower claim volume, and while it was
not said there was going to be a reduction in force, it was indicated that there
would be a lower workload coming in and that we would have a surplus of
employees, and so everybody was encouraged, if they were interested in working
for Bristol West, to apply for a Bristol West position in Delaware.
(See Exh. C, Harmon Dep. at 46:3-14; 69:10-17.)
207.The claims adjusters were also told that the positions in the BristalofNies
were for claims adjusters with experience handling assigned risk c(&e&sExh. 92,
Declaration of Mary Whetts at 7)4.
208.Whetts averred that the adjusters with such experience werkldreadjusters such
as BarbeeBleau, and Whettsld. at T 5)
209.Harmon testified when asked whether e¢6remployees transferred to Bristol
West, “I beliewe people above and below 40. It was adviselltemployees in the operatidimat
there were penings within the Bristol Wesfffice.” (Pl. App. Ex. C, Harmon Dep. Tr. 45:23-
46:14.)

210. Whetts testified that an individual from Maryland who Harmon reportgdrtea

Alexander]announced at a group meeting at the King of Prussia office in January 2013 th
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decisions as to whicHaimsrepresentativeaould be let go in the reduction in force in K§iof
Prussia would not be based on experience level. (Pl. App. Ex. L, Whetts Dep. Tr. 46:8-22.)

211.As aresult, five othe six adjusters over forty remaining in the King of Prussia
office, transferred tolte Bristol West Farmers office in Wilmington, Delawd&ee Exh. C,
Harmon Dep. at 46:15-48:4.)

212. The five older adjusts who transferred were Barb8&éeau,
Hackett, Hutchings, and Young, allwhom transferred from the King of Prussia office on
December 16, 2012. (See Exh. C, Harmon Dep. at 46:15-48&R)dIsdxh. 93, letter and
email from defendant’s counsel Adam Brown, Esq. dated August 10, 2015.)

213. The one older adjuster who declined a transfer to Bristol Westskesiagl was
unable to geto Wilmington usng public transportationWhets - was soon thereafter
terminated as part of a reduction in force. (See Exh. L, Whetts Dep48&t)46-

214. Quinn averred that “Ms. Harmon, actively and directly, encouraged older and long
term employees to move from the King of Prussia office to the Wilmington DE @fitstol
West’ and in my opinion there was an almost direct threat that if they did not move they would
be terminated. Darlene Barbeee, Alayne Bleau, Loretta Hutchings, and Debba&yMas
reluctantly transferred to the Bristol West office to retain their jobs.”

215.Quinn admitted thaany“pressure” for older employees to transfer to Brist@stv
was based on her own speculation. (Pl. App. Ex. G, Quinn Dep. Tr. 133:16-137:23.)

216. Quinn averred that she retired early because she “did not want to work in the kind of
discriminatory atmosphere | experienced under Ms. Harmon’s leaders$eeExh. 11,

QuinrDeclaration at  29.

53



217. Quinn averred that when she voiced her concerns “that the longer term, older
employees, were placed in positions of having to handle excessive workloads wiiblgcre
high performance standards, | was advised By Narmon that as | was considered a Fole
model’ and was respected by my peers, that this type of ‘behavior” [speaking up Jandsout
not acceptable.(See also Exh. G, Quinn Dep. at 111:16-112:25.) (See also Exh. 11, Quinn
Declaration at  2%.

218. In addition, Quinn testified that she had no personal knowledge of how many files
were assigned to any other Claims Representative at any givenRIn&p. Ex. G, Quinn Dep.
Tr. 65:14-67:2.) Moreover, Quinn testified that she had no personal knowledge of how big or
smallany other Claims Representative’s workload at any given time. (Pl. App. Exi®) Q
Dep. Tr.114 30:5-13))

219.0’Kane averred that when Harmon became the head of the Pennsylvania Claims
department, she observed what she believed to be age discrimination against hepeeasher
O’Kane averred that in 2010 she wrote to HR to report the hostile work environment Julie
Harmon created in the King of Prussia offig&ee Exh. 12, O’Kane Declaian at 1 79.)

220.0’Kane testified thaher purported grievance against Harmon was not age
discrimination, but favorable treatment of Farmers employees as comparksl liEgaAcy
employees. (Pl. App. Ex. H, O’Kane Dep. Tr. 38:6-38:19.) And O’Kane admitted that she had no
personal knowledge to gport any belief that Harmon tredtEarmers employees better than
AIG legacy employees (PIl. App. Ex. H, O’Kane Dep. Tr. 38:24-40:20.)

221.Within a week, Harmon spoke with O’Kane about her compldage (

Exh. 12, O’Kane Declaration §t10.) See also Bx. H, O’Kane Dep. at 41:5-14.)
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222. OKane testified, after speaking with Harmon she tdldnan Resources that she
considered the matter resolved, and she never agaiwchasdion to complain about the way
Harmon was treating her. (Pl. App. Ex. H, O’Kane Dep. Tr.3:14-44:13.)

223.0’Kane averred that approximately six months later, her supervisor DeWdhe,
direction of Harmon put her on a verbal warning for a low score on a single file. (Be&2Ex
O’Kane Declaration at 193.)

224, Harmortestified that she did not remember directing O’Kane’s supervisor to
put her on G@rrectiveAction. (Pl. App. Ex. C, Harmon Dep. Tr. 36:19-2Rlpreover, O’Kane
admitted that she had not received a passing score on the audit of the file mngtiest) to her
knowledge, nothing was ever placed in hespganel file regarding the filgnd that she never
heard anything about that warning or that file again. (Pl. AppEx. H, O’Kane Dep. 25-45:
48:7.)

225.0’Kane averred that she “retired early [after 3@rgan the industry] because |
didn’t want to work in the kind of discriminatory atmosphere I'd experienced under Ms.
Harmon'’s leadership. (See Exh. 12, O’Kdbexlaration atf 24.) See also Exh. H, O’Kane
Dep. at 7:22-8:8.)

226. There is no evidence tl@uinn and O’Kane ever made formal complaints to
Farmers Human Resources that would have triggered an investigadmtestified that she
had no recollection of such a complaint. (Pl. App. Ex. B, Bode Dep. Tr. 197:23-198:15.)

227. Liability Claims Manager at the King of Prussia branch, DeWaghe, retined w
she was in her late fifties. Following DeWaghe’s retirement, there wasoa pétime when
there was no Liability Claims Manager at the King of Prussia office. #&sln testied, the

need for a new Liability Claims Manager arose from the growth of the fiRgussia office,
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and the position was not reestablished until sometime after DeWaghe&meettr (Pl. App. EX.
C, Harmon Dep. Tr. 40:24-41:21.) Deanna Dimeo, who waer thirties at the time, was hired
as the new Liability Claims Manager at the King of Prussia office.

228. At the time when Harmon took over as State Manager in January, 2010, sixteen of
the twentyfour claims adjusters in the King of Prussiaadfivee over the age of 40SéeExh.

C, Harmon Dep. at 42:7-44:5.)

229. Harmon testified that when skas terminated in March 2013 as part of the
reduction in force, “[m]ore than two [Claims Representatives over 40] remained.”
(Pl. App. Ex. C, Harmon Dep. Tr. 44:16.)

230. Harmon hired nine adjusters during her tenure - seven of nine were in their
twenties and the other two were in their thirti&ee Exh. C, Harmon Dep. at 51:15-52:2;
52:9-53:20; 56:157:21; 60:211; 61:13-63:3.) (See also Exh. 98, Brazwell 2012 -
Assessment, FIE 01772-01775; Exh. 19, Defendant Farmers First Supplemental Responses and
Objections to Plaintiffs’ First Set of Interrogatories and First Reqoeshé Production of
Documents, pp. 4-5.)

231.In less than two and a half years as State Manager, Hdaamoimated four
adjusterover age 40, including both plaintiffs. (See Exh. C, Harmon Dep. at 45:10-22; 46:20-
47:15;151:19-24.)

232.During the less than two and a half years Harmon was the Pennsylvania State
Manager, four employees raised concerns and/or filed formgblamnts of age discrimination,
with Quinn and O’Kane first complaining in 2010 that older adjusters were beitedtazairly

in 2010, and Maiorini and Darlene Barbee complaining in 2011 that older adjusters wgre bein
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discriminated against based their age. (See Exh. C, Harmon Dep. at 77:23-7%58&¢ @lso
Exh. B, Bode Dep. at 21:5-10.; Exh. 12, O’Kane DeclaraioR9.)

233. OKane averred that “I saw what can best be described as ‘nit picking’ critiasm th
was targeted against most of the older claims adjusters in our office in@mdexelop a paper
trail for discipline or discharge. Many of these people were terminate@gftwaesign or
managed to ‘escape’ to a different office (the ‘Bristol’ office) in WilmimgtbE where Julie
Harmon did not have control over them.”

234. O’Kane admitted that she had no personal knowledge of other employees’
performance or why angmployee was disciplined. (Pl. App. Ex. H, O’Kane Dep. Tr. 13:14-22;
26:16-27:5; 28:14-21) (admitting no personal knowledge of why other employees were put on
performance improvement plans or whetharmers held all employees to sastandards).)

235. On June 19, 2012 Maiorini aBdrbee filed formal complaints
about age discrimination in the King of Prussia office. (See Exh. 96, Bode Summary of
Investigation at FIE 02291.)

236. Farmers assigndgode in Human Resources ttesponsibility to
investigate their complaintéSee Exh. B, Bode Dep. at 59:13-16; 60:1-6.)

237. In reviewing Bode’s investigation, plaintiffs’ human resources expgeabgth
Gramigna(“Gramigna”), wrote:

She [Ms. Bode] admits that Ms. Harmon’s group, including Mr. Lewis, consulted
with her on an “ongoing basis” with regard to managing performance of the
group, including Ms. Maiorini and Ms. Barbee. It was those very decisions that
were being challenged in this investigation.

These circumstancesguably made Ms. Bode part of the management team, or at
the very least, an interested party and therefore, clearly presented a conflict o

interest.

(See Exh. 97, Gramigna Report at pp. 7-9.)
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238.Farmershuman resources expert, Christine P. O’Hearn, E¥g'Hearn”)
countered that

There is . . . nothing in the publications cited by Ms. Gramigna which supports the
conclusion that Ms. Bode could not be an impartial or objective investigator. The
7/23/15 SHRM guidance notes the investigator should Heevalility to

investigate objectively and without bias, have no stake in the outcome, not have a
personal relationship with the involved parties and the outcome should not
directly affect the investigator’s position in the organization. The Associaf
Workplace Investigators (“AOWI”) Guiding Principles similarly state th
investigator should be impartial and objective. The 2013 SHRM guidelines relied
upon by Ms. Gramigna specifically state HR representatives usually gatesti

all employee complaintstioer than those complaints “made against HR.” This

was not a complaint against HR. The only basis for the conclusion that Ms. Bode
was not objective and impartial was that she was the HR Business Partner for the
Pennsylvania Office and had been consulted regarding prior disciplinary actions
involving plaintiffs. However, none of the publications relied upon by plaintiff's
expert state simply because an HR professional is the designated HR person for
that business unit or because the HR professional had been involved in reviewing
prior disciplinary issues for the complainant that they cannot or should not
conduct an investigation. More importantly, there is no actual evidence in the
record to support the conclusion that Ms. Bode was biased or not independent.
She had no personal relationship with the parties involved and had no stake in the
outcome. The evidence in the record suggests just the opposite. Specifically, in
her deposition, Ms. Bode testified that on several occasions she had refused to
approve cdain disciplinary action requested by the Pennsylvania Office when

she did not feel it was appropriate or fair to the employee. This included one
occasion where management requested to terminate Ms. Maiorini and she rejected
that request and instructed thiéo allow time for the performance improvement

plan to work advising “The purpose of Corrective Action is to work extensively
with an employee in an attempt to correct the performance.” This affirmatively
demonstrates that Ms. Bode was not biased, shaetiag objectively and
independently, and she was in fact properly serving in her role as the
“gatekeeper”.

(Supp. App. Ex. 15, Report of Christine O’'Hearn, 3.)
239. According to Gramign&ode likewise failed to interview Lewis, the direct
supervisor of both complainants, see Exh. 97, Gramigna Report at p.13; didiewtwinch

adjusters were put ddorrective Action for having late DOI status letters, see BxiRode Dep.
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at 109:23-110:16; nor did she request any documents or correspondence between Harmon and
the rest of the Kingf Prussia office management. See Exh. 97, Gramigna Report at p.9.
240. O’Hearn concluded that:
[W]hile it may have been beneficial to interview Mr. Lewis and to interview the
management employees separately, there is mpthat requires that be done and
it does not appear to have had any impact in this case as the majority of
information relied upon by Ms. Bode to investigate claims of disparate treatment
was the statistical analysis she conducted of extensive objective data.
(Supp. App. Ex. 15, Report of Christine O’'Hearn, 4.)

241. Gramigna concluded that Bode’s key findings exoner&tngersof age
discrimination were biased and “failed to follow several funddaalestandard practices to deter
and prevent harassmeaartd discrimination.” See Exh. 96, BoBammary of Investigation dated
August 6, 2012, FIE 02291-02293. See Exh. 97, Gramigna Report at pp. 16-17.

242. O’'Hearn concluded thdarmer’s investigation of the complaints in this matter did
not deviate from any applicabd¢andards of care.” (Supp. App. Ex. 15, Report of Christine
O’Hearn, 6.)

243. Maiorini and Barbee were out of the King of Prussia office by the end of 2012:
Plaintiff Maiorini was teminated November 8, 2012 aBdrbee wasransferred to the Bristol
West office in Wilmington, Delaware on December 16, 2012. (See Exh. 39, Request for HR
Consult on Involuntary Termination, FIE 00604-00605.) (See Exh. C, Harmon Dep. at 46:15-

17.) (See also Exh. 93, letter from defendant’s counsel Adam Brown dated August 10, 2015.)

ANALYSIS

1. Age Discrimination under ADEA and PHRA

Disparate treatment claims brought under the ADEA and the PHRA are analyzed in

accordance with the framework first set forttiMoDonnell Douglas Corp. v. Green, 411 U.S.
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792 (1973). See Narin v. Lower Merion School Dist., 206 F.3d 323, 331 (3d Cir. 2000) (applying

theMcDonnell Douglagramework to an ADEA claim); see also Kelly v. Drexel Univers®

F.3d 102, 105 (3d Cir. 1996) (indicating that clafmrsdiscrimination under thBHRA are
subject to the standards for claims for discrimination under the ADEA). This\rark requires

that the plaintiff first establish a prima facie case of age discrimin&ieaves v. Sanderson

Plumbing Products, Inc., 530 U.S. 133, 142 (2000).

A plaintiff can establish a prima facie cadeage discriminatiotry demonstrating that:
(1) she is at least forty years old; @)e was qualified for the position from which he was
discharged; (33he was dismissed despite being qualified; andg#)employer retained

someone similarly situated to him who was sufficiently youndédohaco v. American General

Assurance C9 359 F.3d 296, 305 (3d Cir. 2004); see also Siegel v. Alpha Wire Corp., 894 F.2d

50, 53 (3d Cir. 1990). After the plaintiff has established a prima facie case, the buftdeto shi
the defendant to produce evidence of a legitimate nondiscriminatory reasbe &ulverse

decision. McDonnell DouglaSorp., 411 U.S. at 802. If the defendant satisfies this burden, the

plaintiff must show that the nondiscriminatory reason articulated by the defesdetually a
pretext for discriminationd. at 804.

Farmers does not argue that either plaintiff has failed to establish afaxia case of
age discriminationFarmes has, howeveasrticulated degitimate nordiscrimindory reasorfor
terminating both Reichardt and Maiorpoor performance resulting in numerous disciplinary
actions.Therefore, the Court will focus its analysis solely on the third step, that itheviether
plaintiff has sufficiently demonstrated that Farmers’ reasons for difolgathem were

pretextual.
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A plaintiff can prove pretext by presenting evidence ttigtcasts sufficient doubt upon
each of the legitimate reasons proffered by the defendant so that a findércolfdaeasonably
conclude that each reason was a fabrication; or (2) allows a finder of fact tthatfer
discrimination was more likely than not a motivating or determinative cause ahfileyenent

action._Fuentes v. Perskie, 32 F.3d 759, 762 (3d Cir. 1994).

Under the first prong of the test, the plaintiff cannot discredit the defengteiotfered
reasons by merely showing that the employment decision was wrong dtemigdiaat 765.
Instead, the plaintiff must show “such weaknesses, implausibilities, incongstenc
incoherencies, or contradictions in the employer’s proffered legitirmas®ns for its actions that

a reasonable factfird could rationally find them unworthy of credendgéller v. Orix Credit

Alliance, Inc.,130 F.3d 1101, 1108-09 (3d Cir. 1997). “In simpler terms, [the plaintiff] must

show, not merely that the employer’s proffered reason was wrong, but that d plasy
wrong that it cannot have been the employer’s real reakbrat 1109. “The question is not
whether the employer made the best, or even a sound, business decision; it is idnedadr t
reason is [discrimination].ld.

Under the second prong of the test, the plaintiff must “point to evidence that proves age
discrimination in the same way that critical facts are generally prolsaded solely on the
natural probative force of the evidenckl” at 1111. This burden cé®@ met a nonber of ways,
including showing that the employer previously discriminated against [the plaintiff], that the
employer has previously discriminated against other person’s within thaffaprbtected
class, or that the employer has treatentenfavorably similarly situated persons not within the

protected class Simpson v. Kay Jewelers, 142 F. 3d 639, 645 (3d Cir. 1998).
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Turning to the firsEuentegprong, the Court finds that neither plaintiff has raised a

genuine issue of material fa@n the contrary,lterecord contaia numerousvell-documented
instances of poor performance by both plaintiffs that resulted in numgismislinary actions.

With respect to Reichardt, the July 28, 2010 email she received from Haitexn
numerous perforance deficiencies, including)te incorrect drafting of both disclaimer and
reservation of rights letters, on the same claims, at the same time;” 2) “incoa\gsistéle audit
results;” 3) on one claim, discussing with the “claimant attorney informpbtential adverse to
the insured;” 4) failure to return phone calls; 5) failure to properly agederves; 6) the need to
claim ownership of a file once it is assigned. (See Exh. C, Harmon Dep. at 236:17-22&3.) (S
also Exh. 62, Harmon email to Reichardt dated July 28, 2010, FIE 21916-21918.)

In arotheremailto Reichardbn August 16, 2010, Harmon advised that “[D]uring the
recent compliance audit completed on status letters, 1 file of the 1 filechwdisenot in
compliance. The expectatia®m100% compliance. You have been previously advised of this
issue on 9/30/09 and 2/24/10.” See (Exh. C, Harmon Dep. at 247:14-248:6.) (See also Exh. 63,
Harmon/Reichardt email exchange dated August 16, 2010, at FIE 03054-03055; Exh. 99,
Reichardt Declarain at § 28.)

On November 2, 2010, Harmon sent an email to Lewis criticizing one of Reichardt’s
files because “Medicare procedures werefalbdwed.” (See Exh. 64, Harmon/Lewis email
chain dated November 2, 2010, FIE 22313.)

On December 14, 2010, Harmon informed Lewis that she was putting Reichardt
“in as a PM [Partially Meets] for both Behaviors and Support as your write ugatadithat she
is requiring a higher level of support than would be expected with her level ofenqeefi(See

Exh. 67, Harmon/Lewis email chain with spreadsheet, FIE 21961-21965 and FIE 21967.)
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On January 3, 2011, Harmon placed Reichardt on Corrective Action for having an
untimely DOI status letter, (see Exh. 68, Reichardt Warning, FIE 00320)

On January 6, 2011, three days after Reichardt was put on Corrective
Action for an untimely DOI status letter, Duffy told Lewis that Reichardt dfgeo feel
pushed.” (See Exh. K, Duffy Dep. at 56:4-8.)

On April 6, 2011, Farmers issued Reichardt a Verbal Counsegnigrmance.App.

Ex. 9, Reichardt Dep. Tr. 132:20-2R8pp. Ex. 47, 4/6/11 Memo to D. Reichardt re Verbal
Counseling-Performance.) That letter set forth several areas where Reichardt’'s pedenven
“unacceptable” and cautioned that failure to correct her performanceleadltb her
termination. The Verbal Warning ran for 60 days, or until June 1, 2RILY. (

On May 11, 2011, Duffglirected Lewis to “spot check” Reichardt’s filégcause
dozens of her claims had shown up on a list of claims missing Medicare information, a
contrasted with all of the other claims representatives on the list, who had @mgifallof
claims show up. (Pl. App. Ex. 71, Duffy email to Lewis dated May 11, 2011, FIEZ/683 at
21770-21773))

After being removed from Corrective Action on June 8, 2&REichardt was then
placedon Corrective Action yet again (Oral Warning) on November 10, 2011 for “unsatigfactor
performance.” (See Exh. 72, Corrective Action Memo dated November 10, 2011fromthewis
Reichardt, FIE 00312Reichardt’s unsatisfactory performance included failing to timely send
out Pennsylvania status letters, failing to consistently follow Farmerdityi&irategy, failing
to submit accurate Pure Exposure Values, failing to negotiate within diigls¢dange of

values, failing to properly execute releases, failing to properly labkhg to accurately
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document Medicare investigations, failing to utilize XM evaluation and failing tbroor
medical expenses are truly enftpocket. (d.)

On January 12, 2012, Reichert's November 10, 2011 Oral Warning was escalated to a
Written Warning. App. Ex. 9, Reichardt Dep. Tr. 173:21-Zpp. Ex. 53, 1/12/1[2] Memo to
D. Reichardt re Written WarningPerformance.)

On January 16, 2012, Harmon asked Lewis to investigate more broadly whether
Reichardt had been neglecting her files. (App. Ex. 54, 1/16/12 Email from J. Lewis to J.
Harmon.) As a result of the investigation, Lewis issued Reichardt a ProBateinNVarnirg and
reported to Harmon that after reviewing Reichardt’s pending files, heveiszbthat she had 33
claims with incomplete initial investigations and delayed file handling, and anottiges with
no activity for over two weeks. (App. Ex. 55, 1/24/12 Memo to D. Reichardt re Probation/Final
Warning - Probation.)

Lewis also advised Harmon that Reichardt had made a notation in one of those files
stating that she had left a message for a claimant. Howevditethbso contained a notation
from a claimgepresentative that had worked the file previously, which stated the number
Reichardt allegedly left was disconnected. When Lewis called the number finmedrhatit
was not a working number. (App. Ex. 56, 1/18/12 Notes of J. Lewis; App. Ex. 57, 1AWAIP
from J. Lewis to M. Duffy; App. Ex. 58, 1/17/12 Email from J. Harmon to J. Lewis.)

On January 20, 2012, Lewis received a complaint from a claimant’s attorhiey Htat
he had left Reichardt several messages buhatienot returned his calls. (App. Ex. 59, 1/20/12
Email from D. Reichardt to J. Lewis.)

On January 24, 2012, Farmers placed Reichardt on Final Probation. The Probation period

was for 30 days, until February 24, 2012, and advised that failure to impnoperf@mance
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could result in further corrective actiompgp. Ex. 9, Reichardt Dep. Tr. 194:7-18yp.Ex. 55,
1/24/12 Memo to D. Reichardt re Probation/Final Warning - Probation.)

Reichardimade arabrupt request fanedical leave within days after Lewhad
discovered that she had made an entry in one of her files stating that she daddeftaige for a
claimant to a notworking number, which he, Harmon, and Duffy viewed as dishonest.
(Reichardt App. Ex. 6&mail from J. Lewis to J. Bod#ated Januar¥l, 2012, FIE 09109-
09112))

After Reichert returned to work July 9, 2012. (App. Ex. 76, 7/9/12 Email from J. Lewis
to M. Duffy), Lewis met with Reichard&and reissued the Probation Warning Memo. However,
the Memo was updated to address concerns Falradrabout Reichardt not obtaining
management approval prior to being out of the office from January 30, 2012 until February 13,
2012 and for leaving an incorrect phone number for Lewis on her voicekpail Ex. 9,

Reichardt Dep. Tr. 220:18-2Bpp. Ex. 77, 7/9/12 Memo to D. Reichardt re Probation/Final
Warning -Performance.Reichardt refused to sign the Memo because she did not agree with it.
(App. Ex. P. Reichardt Dep. Tr. 174.)

On August 16, 2012, Lewis received the following voicemail message from a
customer:

Ah, yes, Mr. Lewis, my name is Cecilia [M. (full last name stated on voicemail
but shortened here in deference to the privacy interests of this claimant)]. I'm
calling in reference to claim 1021813341. It was being handled by Debbie
Reichardt wo contacted me several times and she talked about, you know, my
claim for, | guess, pain and suffering you’d call it. | was injured in caidant

that happened on the 16th of July, howeldgn’t really want to deal with her
She—the last | talked with her was last we&khe was supposed to meet me, she
set up a meeting, she didn’t show up and then she called me after | called her a
dozen times saying that she had left a voice mail at a number which clearly was
not mine So, you know, | feel like I'm getting the raround from her and |

would really appreciate it if you could handle this going forward and if you could
call me back so we could get some resolution to this. | would really appreciate it
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Thank you. My number is 267-394-[(last four digits provided in voicemail but
redacted here in deference to the privacy interests of this claimant)].

(App. Ex. 79, voicemail from Cecilia M. produced in native (emphasis added).)

Later that day, Lewis, Duffy and Harmon recommenieBode that Farmers terminate
Reichardt’'s employment. (App. Ex. 80, 8/16/12 Email from J. Lewis to J. Bode.) Human
Resources approved the termination on August 23, 2012, and Reichardt was notified of her
termination on the same day. (App. Ex. 81, 8/23/12 Email from J. Bode to J. Lewis; App. Ex. 82,
8/23/12 Email from J. Bode to J. Lewis.)

With respect to Maiorini, on May 15, 2012, Farmers placed Maiorini on a 60-day, Oral
Corrective ActionWarning for poor performance, including 1) failing to make 24 lvoutact
attempts with all parties involved in an accident; 2) failing to send a closing tethey insured
when the final ijury claim is settled and closed; 3) failing to send a settlement letter to all third
partyclaimants advising them that a settlement check was sent to their Attorney; 4) failing to
engage in aggressive claims handlibpfailing to make timely responses to all direction given
by management in claim files and emails; 6) failing to handle coverage unity/qndk
thoroughly; 7) eeding to achieve Early Contact Settlement goal of 35%; 8) failing to pay
attention to detail; 9) failing to issue settlement checks within 3 calendar dayailihg to send
out timely Pa status letters and 11) failing to independently verify an insweddcle
identification number. (App. Ex. 1, Maiorini Dep. Tr. 176:10-12; App. Ex. 44, 5/15/12 Memo to
A. Maiorini re Oral Warning Performance.)

During the 60-day Warning period, Lewis e-mailed Maiorini about additional
performance issues. (App. Ex. 49, 6/2/12 Email from J. Lewis to A. Maiorini; App. Ex. 50,

6/4/12 Email from M. Duffy to J. Lewis; App. Ex. 51, 6/7/12 Email from V. Hawkins to A.
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Maiorini; App. Ex. 45, 5/25/12 Email from J. Lewis to J. Harmon; App. Ex. 46, 5/20/12 Emaill
from M. Duffy to J. Lewis; App. Ex.47, 5/31/12 Email from J. Lewis to A. Maiorini.), including
notingthatin one fileMaiorini had accessed the PIP representative’s file and simply cut and
pasted that representative’s CLEAN, which utilized different formattimig,Maiorini’s own

file. (1d.) Maiorini had never contacted the insured, or conducted any independent evaluation of
the claim. [d.) This discovery by Lewis, among other things, formed the basis for lsewis’
request to escalate Maiorini®orrectiveAction before the end of the oral warning period, “due

to the serious potential business implications of her actions.” (Pl. App. Ex. 83, Bode/Lew

Email Chain, FIE 15329-15331 at FIE 15329.)

On May 25, 2012, Lewis requested to escalate Maiorini’s discipline froonehito a
written warning despite the fact that the Oral Warning had not expired (Be8F X ewis
email to Bode, FIE 15329-15331.) (See also Exh. 82, Maiorini Oral Warning, (statirtigethat
warning will extend through June 24, 2012).)

On June 19, 2012, Farmers issued Maiorini @&pWritten Warning Letter.

(App. Ex. 1, Maiorini Dep. Tr. 186:22 — 187:23; App. Ex. 52, 6/19/12 Memo to A. Maiorini re
Written Warning- Performance.)

On August 2, 2012, Farmers extended the June 19 Written Warning for 30
additional days (App. Ex. 1, Maiorini Dep. Tr. 213:17-21; App. Ex. 53, 8/2/12 Memo to A.
Maiorini re Written Warning -Performance.)

Farmerdlid not take Maiorini offCarrective Action because, during the-88y Warning
period, Lewis observed repeatedtarce of Maiorini simply failing towork her assigned claims
in a timely and appropriate manner, coynwith Farmers’ LiabilityStrategy, or the

Pennsylvania Fair Claims Practices Act. (MaibApp. Ex. 49, Email from Jd.ewis to A.
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Maiorini dated June 2, 2012, FIE 15436; Maiorini App. Ex. 50, Email from M. Duffy to J. Lewis
dated June 4, 2012, FIE 15445; Maiorini App. Ex. 51, Email from V. Hawkins to A. Maiorini
dated June 7, 2012, FIE 15479.)

On September 4, 2012, Farmers escalated Maiorini todagProbation/Final
Warning (App. Ex. 1, Maiorini Dep. Tr. 218:17-22; App. Ex. 54, 9/4/12 Memo to A. Maier
Probation/Final WarningPerformance.)

On October 9, 2012, Farmers extended the probation another 30 days (App. Ex. 1,
Maiorini Dep. Tr. 228:1-7; App. Ex. 55, 10/9/12 Memo to A. Maiorini re Probation/Final
Warning Extension Performance.)

Each of these letters explains that Maiorini’s performance in the same basic areas
continued to suffer with little or no improvement. (App. Ex. 53, 8/2/12 Memo to A. Maiorini re
Written Warning- Performance; App. Ex. 54, 9/4/12 Memo to A. Maiorini re Prob&tioal
Warning — Performance; App. Ex. 55, 10/9/12 Memo to A. Maiorini re Probation/Final Warning
Extension Performance.)

During the period between June 19 and November 9, 2012, Lewis sent several
emails to Maiorini addressing the performance issues raised in the WaetiagsL(App. EX.

49, 6/2/12 Email from J. Lewis to A. Maiorini; App. Ex. 67, 9/18/12 Email from V. Seguro to J.
Lewis; App. Ex. 66, 10/12/12 Email from J. Lewis to A. Maiorini; App. Ex. 67, 10/28/12 Emaill
from J. Lewis and A. Maiorini (noting Medicare issue in October 2012); App. Ex. 68, 11/7/12

Email from J. Lewis to A. Maiorini (noting Medicare issue in November 2012).)

During this time period, Lewis received messages from claimants and other
carriers that Maiorini either was not returning their phone calls or her valogasafull and

they were unable to leave messages for her. (App. E£X6/ZQ2 Email from J. Lewi®
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joe.lewis@hpcs.com; App. Ex. 71, 10/22/12 Email from J. Lewis to A. Maiorini; App. Ex. 72,
10/28/12 Email from J. Lewis and A. Maiorini; App. Ex. 73/53/12 Email from J. Lewis to
A.Maiorini.)

Maiorini also sent several emails to Lewis acknowleddiag $he was not
meeting the Company’s goals to conduct faiéace meeting with claimants or close files
within 90 days of receipt. (App. Ex. 57, 7/16/12 Email from A. Maiorini to G. Chan and J.
Lewis; App. Ex. 58, 7/27/12 Email from A. Maiorini to Ghan and J. Lewis; App. Ex. 59,
8/3/12 Email from A. Maiorini to G. Chan and J. Lewis; App. Ex. 60, 8/10/12 Email from A.
Maiorini to G. Chan and J. Lewis; App. Ex. 61, 10/4/12 Email from A. Maiorini to G. Chan and
J. Lewis; App. Ex. 62, 10/19/12 Email from A. Maiorini to G. Chan and J. Lewis; App. Ex. 63.)
In November 2012, Lewis with additional approval from Harmon recommended to Bode that
Maiorini's employment should be terminated. (App. Ex. 74, Memo from J. Lewis to J. Bode re

Request for HR Consult on Involuntary Termination.)

In their Declarations, lpintiffs attempt tarefutesomeof these charges of poor
performanceand disciplinary action. (See Plaintiffs’ Exh. 100, Maiorini Declaration at g 9-
Plaintiffs’ Exh. 99, Reichardt Declaration at 1 17-2owever,“[n]either a simple denial of the
chages against [Maiorini and Reichardt], nor [their] own rosier perception of][the
performance,” meets thdaurden of demonstrating a post Habrication by Farmergatzinger

v. Lehigh Valley Hosp.130 F. Supp. 2d 674, 679 (E.D. Pa. 2001) (grantingerar summary

judgment where plaintiff disputed the correctness and fairness of his en'gplogdormance

criticisms);see also Horvat v. Forbes Regional Hosp., 184 Fed App’x 216, 219 (3d Cir. 2006)

(affirming grant of summary judgment for employer where plaintiff did noy deving certain

performance deficiencies, and instead disputed that deficiencies were hdrdealise “[a]t
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most, her argument estalblesd that [employer] failed to give her the benefit of the doubt.”);

Bernhard v. Nexstar Broadcasting Group, Inc., 146 Fed. App’x. 582, 586 (3rd Cir. 2005)

(holding that plaintiff's reliance on his own sworn declaration to contradiendaht’s view of
his work performance did not raise an issue of pretéxtite simply, the plaintf§’ perceptions
of themselves areot relevant. Rather it is the perception of the decision nth&ers relevant.

Billet v. Cigna Corp, 940 F.2d 812, 825 (3d Cir. 1991).

Neither plaintiff offers any evidence that Farmers did not honestly believeither
plaintiff performed deficiently or engaged in misconducs@ecificallydetailed above. In
addition,the record clearlyeveals that many, if not all, of tiperformanceroblems occurred
andthat theywould be sufficiently serious to merit discipline and discharge.record reveals
that Farmers gave both plaintiffs numerous chances to improve their perfosiauicestead
their performances only worsened to the point that Farmers had no choice but ta¢éermina
them.Plaintiffs’ denials go to the business wisdom of terminating plaintiffs and not arheth
their termination was because of age discrimination. As a result, viewing altlerf a light
most farorable to plaintiffs, the court concludes that no reasonable factfinder could find tha
Farmers’ reason for terminating both plaintiffassso plainly wrong that it could not have been

its real reason.

Next, under the secorielentegrong, the Court examines whether a fact finder could
reasonably believe that an invidious discriminatory reason was ikelethan not a motivating
of determinative cause of Farmers’ discharge of plaintiffs.

Plaintiffs first contend that beginning in 20Earmers used the only subjective category
of “Behaviors” to downgrade the overall ratings of both plaintiffs which Harmon thehtase

justify their termination. In the first instance, 2010, Farmers made a decision thadry
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employee rated at least “Fully Meets Objectives” in the “Behaviors” categariglweceive an
overall rating of “Fully Meets,” even if they received a rating of “Partigbets” or “Below
Expectation” in one of the objective categoriBlse employees’ overall ratings were “upgraded”

so that they could participate in Farmers’ bonus pool, which had excess funds to digtabut

year. (Pl. App Ex. C, Harmon Dep. Tr. 157:16-158:10-13, 18; 265:8-266:9.) This exception was
applied uniformly taall employees who satisfied the critefii@gluding workers over 40.

Despite als@eceiving low ratings for “Behaviors” and, therefore, overall low ratings in
2010,0lder representatives such as Barbee, Quinn, Hacke®'&ahe were notterminated by
Farmers. Therefor¢he rating each received foBehaviors in 2010 did not adverselyffect
their employment status with Farmelfd-armers was so intent on “performance managing out”
all of the older representatives as plaintiffs cldtamers could have performance nmgatkbout
Barbee, Quinn, Hackett, O’Kane and otbkter representatives at the same tirlewever, the
record reveals thattone of the other older workers had engaged in the same level of serious poor
performance that plaintiffs Reichardt and Maiorini nepleatedly engaged imherefore, théow
overall performanceatings Richardt and Maiorinreceived wergustanotherfactor that added
to what the undisputed evidenaveals to be an already overwhelmaage for terminating
Reichardt and Maiorini. (Exs. 38 39) (“Ms. Reichardt has not been a MEETS emplogee si
2009.” (“Ms. Maiorini has not been a MEETS employee since 2010.”)

An inference of unlawful discrimination arises when “similarly situatedgrersot

within the protected class were treated more favorably [than plaingftllo v. U.S. Postal

Serv, 352 F.3d 789, 798 n. 7 (3d Cir.200AR% a result, the relevant inquiry becomes whether
either plaintiff can point to other claims representatives who were siyrsitwhted to plaintifs.

Context matters in assessing similargeMcCullers v. Napolitano, 427.FApp'x 190, 195 (3d
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Cir.2011).In workplace discriminatiorrelevant contextual factors include “showing that the two
employees dealt with the same supervisor, were subject to the same stardhhdgl engaged
in similar conduct without such differentiating or mitigating circumstances aklwi@iinguish

their conduct or the employer's treatment of thela.,’quoting Radue v. Kimberly—Clark Corp.

219 F.3d 612, 617 (7th Cir.2000)

Plaintiffs have not submitted any evidence @igtother claims representative, let alone
a younger claims represativve, committed the same levalpoor performance as bgphaintiffs
and was not terminate®n the contrary, the record reveals that in 2§alinger representative
McMillan (31) receivedan overall rating ofPartially Meets” for 2011 and, after being on
Corrective Action during 2011, was terminated in 2012 for his failure to meet Farmers’
performance expectations. (Supp. App. Ex. 11, McMillan 2011 Year-End Assessment, FIE
02087-02090.) Also in 201¥punger representative Clare (29) received five warning
memoranda and was on Corrective Action for the majority of 2011. (Supp. App. Ex. 7, Verbal
Counselling Memo dated April 1, 2011, FIE 02540-02553.)

Plaintiffs alsocargue that Farmergasons i@ pretextual because Farmers issued
CorrectiveActions to older claims regsentatives ir2011(Reichardt, Maiorini, Hackett and
Barber)for having only a single late DOI status letidrereas Farmers did not issu@KCective
Actions in2012to younger claims representativi@ressi, Traughjor having multiple late DOI
status letterddowever, Harmon testified that the discrepaexigted beaaseit was Farmer’'s
policy in 2011 to have zero tolerance in regard to late DOI letters because Hadised the
2010 Market Conduct Examination. (See Exh. C, Harmon Dep. at 91:9-19; 92:16-20.) (See also
Supp. App. Ex. 5 Report of Market Conduct Examination of Bristol West Insurance Company,

FIE 22662-22727; Supp. App. Ex. 6, Commonwealth of Penns@vasurance Department,
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Market Conduct Examination Report ofs&@entury Indemnity Insurance Company, FIE 22728
22785.) Moreover, the record reveals that Farmers also put two yaepgesentatives, Clare
andMcMillan, on Corrective Action in 2011 and 2012 respectively for having at least one late
DOl status letter(Supp. App. Ex. 7, Verbal Counselling Memo dated April 1, 2011, FIE 02540-
02553 at 02540); (Supp. App. Ex. 8, Written Warning Memos, FIE 02076-02086 at 02083.)

According to Harmon, by 2012, Farmers was no longer responding to the adverse
findings of the Pennsylvania Department of Insurance. As a result, Fatopedissuing
warning letters for a single violation. Rather, Farmers viewed failaresrtd sut letter as part
of overall performance managemer#,, was it indicative of a failure to proactively and
properly manage files.

Plaintiffs also argue that Farnsereasons for terminating them are pretextual because
once Farmers placed an older empl®ynto the Corrective Action process, Farmers would
intensively scrutinizéhat older employee’s files and demand a level of perfection that would be
impossible to meet. Indeed, Lewisddlaiorini (whom he had placed on written warning after
discussiorwith Harmon), “You have to be perfect because you’re on written warning and
everything youwo is being looked at completely and you have to be absolutely perfese.” (
Exh. F, Maiorini Dep. at 166:22-167:6.) (See also Exh. 100, Maiorini Declaration at  17.)
Famers readily admitted that it scrutinized the files of representatives placedrective
Action more closelyhan others to discovany errors Specifically, Human Resotes Manager
Bode estified that“[e]verybody is treatednte same up to the point you are put on Corrective
Action, at which point it would be my expectation that the leader would inves time
working with that individual and coaching them to none their performance. That is what the

process is designed for.” (See Exh. B, Bode Dep. at 109:13-22.) In this regard, theeezais
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that older emioyees such as Bleau and Barbee, were put on Corrective Aatibthen

removed from it after they addressed their performance issues. (Supp. App. Em®, Me

regardng Removal from Corrective Action, FIE 01728.) (Supp. App. Ex. 10, Memo regarding

Release from Oral Warnifgerformance, FIE 01716.) It is only obvious that a representative,

whether younger or older, who was placed on Corrective Action would haveekieXamined

more closely to ensure that the representative was not continuing to make theisakesm

Plaintiffs have not submitted any specific evidence that younger reatgesntvho were placed

on Corrective Action were not held to the same level of perfection as the oldeentatigss.
Plaintiffs refer to theDeclarations ofQuinn and O’Kane in which botaverred that

they believed all the older adjusters, including both plaintiffs, were havinditbe picked apart

while younger adjustors were nbeing subject to the same level of scrutir(ffee Exh. 11,

Quinn Declaration at 1 9-10, 17.) (See also Exh. 12, O’Kane Declaration at {1 H@&8ver,

both Quinn and O’Kane subsequently admitted at deposition they had no personal knowledge of

any particular ¢aims representative being subject to greater scrutiny. (Pl. App. Ex. G, Quinn

Dep. Tr. 72:2684:5; Pl. App. Ex. H, O’Kane Dep. Tr .12:486:21, 24:1926:20.) In fact, the

only “nitpicking” that Quinn was actually able to identify at her deposition aametime

criticism of Maiorini’s clothing. (PI. App. Ex. G, Quinn Dep. Tr. 101:7-102:24.)

Maiorini testified that she had spoken with older people in the office who believed that
younger people in th&ing of Prussiaoffice were not being reprimande@Maiorini Dep. a
159.)However,Mairoini also admitted that she did not remember whether these older people had
told her that they had spoken to supervisors of the younger people to verify whether or not the
younger people had been reprimandédl) Maiorini further admitted that the older people had

not looked through the files of the younger people to verify if there had been any rejsriamal
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that she had not spoken with the supervisors of the younger people to confirm whether or not
they had been reprimand€éd. at 159-160.)

Maiorini also testified, “The older people all agreed that they were picking litfle tin
things out of everybody’s file. Nobody’s perfect, so you're always going to fine thasgs.
And when | talked to the younger people, they said they were feeling no such piéBsure
App. Ex. F. Maiorini Dep. Tr. 156-157.) However, Maiorini further testified that she did not
have any personal knowledge, based on conversations with supervisors, of whether or not
younger people had been reprimandadtie same mistakes and deficiencies for which she had
been reprimanded. (Pl. App. Ex. F, Maiorini Dep. Tr. 159:6-160:4.).

Plaintiffs also argue that théyave demonstrated pretext wHearmers
acceleratedhe dsciplinaryprocessof plaintiffs in violation of Farmersown established

guidelinesto the extent that even human resources became alarmed.

Specifically,plaintiffs argue thathe evidenceshowsthat, on May 25, 20120nly ten
daysafter placing Maiorini back on CorrectiveAction with an oral warningHarmonattempted
to escalatéVaiorini from anoral to awritten warning. Plaintiffs contend that asesult of
Harmon'sattemptto sorapidly escalateMaiorini's Corrective Action, evenHumanResources
representativaBode becamealarmedas shewrote asfollows: "I am concernedhat
continually escalatinghe processmay give theimpressionthat we are not adequately
allowing the CorrectiveAction procesdo work.” Plaintiffs point out that n herrole as
HumanResourcesManager,Bode also statedthat shevas "concernedbecausel havereceived
this requestfrom the [Pennsylvaniafeamanumber oftimes over thelastyear:' seealso

Plaintiffs' Exh. B, BodeDep. at 166:17-21.
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The evidence reveals, however, that it was Lewis, not Harmon, who requested that
Maiorini’s oral warning be escalated to a written warning andhinabade the request only after
reviewing one of Maiorini’s filesDuring his review, Lewis observed that floemat of
Maiorini's CLEAN looked different.Ifl.) Upon investigation, he realized that Maiorini had
accessed the PIP representative’s file and simply cut and pasted that refiveseGIaEAN,
which utilized different formatting, into Maiorini’s own &l (d.) Maiorini had never contacted
the insured, or conducted any independent evaluation of the ddipill{is discovery by Lewis,
among other things, formed the basis for Lewis’s request to escalate MaiGoniective
Action before the end of the oral warning period, “due to the serious potential business
implications of her actions.” (Pl. App. Ex. 83, Bode/Lewis Email Chain, FIE 15329-1533K at FlI
15329.) Therefore, his actions were clearly based on Mariorini’'s performance.issues

Similarly, in the caseof Reichardt,after placing her on a30-day Written Warningon
January 12, 2012, by January 24, 2H&monand Lewis had acceleratedReichardt’s
disciplineto "Final Warning" Again, the evidence reveals that after Reichardt was placed
on Written Warning on January 12, 2012, Lewis discovered that Reichards Imaany as
33 claims with incomplete investigations and delayed file handling, and aisotHiérs
with no activity for over two weeks. (App. Ex. 55, 1/24Nl2mo to D. Reichardt re
Probation/Final Warnindrobation.)that she had left a message for a claimant with a non
working phone numbegApp. Ex. 56, 1/18/12 Notes of J. Lewis; App. Ex. 57, 1/17/aay
that she had failed to return several messagesdrolamant’s attorney{App. Ex. 59,

1/20/12 Email from D. Reichardt to J. Lewisljjese arall extremely serious allegations that

warranted action.
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In sum, the undisputed evidence reveals that neither both Reichardt and Maiorini had
their Corrective Actions escalated at certain times simply for the sakpedliting the
termination process. On the contrahg undisputed evidence reveals that both had their
Corrective Actions escalatdmbcause instead of improving durithg Corrective Activgrocess,
Reichardt and Maiorini actually compounded their situation by committing eves serious
performance issues.

Plaintiffs next claim that pretext is demonstrated by the fact that Harmon createk a
atmosphere at the King of Prussia office in which the older employees weredg
disrespected and demeaned, while the younger employees we favored anceaiéhtom
Harmon’s “pajama club.”

In support of this contention, plaintiffs ci@Kane’s testimony thatWhen [Harmon]
was in the office, sheould sail past us [the AIG legacy employeesihd we were segregated
in a spot—sail past us, never acknowledging us. But she did acknowledge the other ones [the
Farmers’ employees]. Its almost like she viewed and communicated, dos'witleshem,
they'renot worth it. Or one could deduce, they're not going to be here that long.” (Pl. App. Ex.
H, O’Kane Dep. Tr. 39.).) However at her depositio@’Kane admitted that her complaint was
with the way Harmon allegedly treated thfdG legacy” employees, not how she treated
“older” employees. (PIl. App. Ex. H, O’Kane Dep. Tr. 38:6-39:18.) She further admitted did not
know if Harmon was dismissive or not respectful to people who had come up through the
Farmers’ system (as opposed to AIG) or whether Harmon was always niaple wbo had
come up througjust the Farmers’ systenid( at 39:1940:20.)

Plaintiffs also cite Russell’s testimottyat Harmon was friends with some of the younger

Claims Representatives, including Dimeo, Bonzcek, ThaagdBressiand that the sole reason
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he referred to them as the “pajama party” wasbse “they would, like, gather in the corner of
the office. It was like a teenager sleepover, you know,” and “whenever dvikdeoffice or that
there was a meetirg if we had a group meeting, whether it be, like, in the cafeteria or her
office, you know, before everybody got started, it was just . . . the party gdig¢ag€Pl. App.
Ex. E, Russell Dep. Tr. 34:14- 35:12.) Russell elaborated that “[i]t was just pretty akvlaus
said, you know, it was just you know, they got together in and out of the office. | mean,
obviously, you know, they were friendsld(at 36:7-15.) The mere fact that in one person’s
view, Harmon liked to socialize with some oéthounger claims representasve hardly
evidence of pretext for discrimination against older employees.

Plaintiffs also citeQuinns averment”[t]he Claims Adjustors hired by Ms. Harmon
were sent to California for three weeks of training at Farmers’ expense néhedfrarmers’
software programs that we were required to use to document our work product.|&hdsr c
adjustors like Ms. Maiorini and Ms. Reichardt generally were not given #nsng but rather
were expected to learn the program withany significant specialized training.” (Pl. App. Ex.
11, Quinn Declaration at )8However Quinn later testified that she had no personal
knowledge of what training was provided and that her averment was based only on comments
she heard from cworkers. (Pl. App. Ex. G., Quinn Dep. Tr. 58-59.)

Plaintiffs also cite the following raw numerical comparisons of the ages ofaingsc
representatives in the King of Prussia office when Harmon became PenreBtatei

Manage in 2010 and when she was terminated as part of a reduction in force in 2013:

At the time when Harmon took over as State Manager in
Januar%/,201015|xteenof thetwenty-four claims acgusters_m the
King of Prussiaoffice were over theageof forty. SeePlaintiffs’
CounterStatementof Factsat 1169.

By the time Harmon was terminatedin March 2013, only one
adjusterin the King of Prussiaoffice wasover forty. Seeid. at
1 170
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Ms. Harmon hired nine adjustersduring her tenure- sevenof
nine were in their twentiesand the othertwo were in their
thirties. Seeid. at171.

Eight of the ninenew hires remained at the King of Prussia
office as claims adjustersat the end of Ms. Harmon'stenure.
Seeid. at 7 172.

In less than two and a half years as State Manager,she
terminated five adjustersover forty, including both plaintiffs.
Seeid. at173.

While on the surface this evidenseems intriguingit nevertheless falls short of
demonstrating that age discrimination was more likely than not a motivating ifaétarmon’s
employment decision3his is ultimatelya “But for” testthat the Plaintiffs can not meet
Plaintiffs have failed to preseritd qualifications of the nine younger adjusters Harmon hired
during her tenure. Without evidence to suggest that Harmon passed over more experienced but
older representatives, a reasonable jury would not be able to infer discriminatrothé raw

numerical comparisons of the ages of those hired and 8esEzold v. Wolf, Block, Schorr

and Solis-Cohen, 983 F. 2d 509, 542-43 (3d Cir. 1992).

It should also be noted that only three represeetabver the age of 40 were actually
terminated by Harmaer-plaintiffs Maiorini, Reichardt who &reterminated for poor
performance, and David Alessio, who was terminated pursuant to a uniform company policy
after he faileda required certification exarApp. Ex. 2, Duffy Decl. 1949-50.) Of the remaining
10, one individual (Mary Mullan) died; three (Maryann O’Kane, Robert McCaughan, and
Jennifer Quinn) retired voluntarily; one (Kak¥eaver) resigned voluntarily, and five (Darlene
Barbee, Aayne Bleau, Loretta Hutching®gborah Massey, and Michele Young) transerto a
Farmersaffiliate office in Delaware ironnection with a reorganization. (App. Ex. 2, Duffy

Decl. 115654.)
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Relying on the report of their Human Resources Expert, Gramigna, plaintiffs contend that
Farmers (through Bode) conducted a superfibiaked and totally inadequate investigation into the
age discrimination complaints of Maiorini and Barbee which plaintiffs contendd serve as
additional circumstantial evidence of Farmers’ hostility toward its olderarayd. However,
Farmers’ Human Resources Expert, O’'Hearn, also submitted a report which concluded that
“Farmers’ investigation of the complaints in this mattiek not deviatdrom any applicable standards
of care.” (Supp. App. Wx. 15, Report of Christine O’'Hearn, 6.) Even if a jurg teecredit all of
the conclusions in the Gramigna report and reject all the conclusions in the O’Hearnthep8durt
finds that a reasonable jury would not have enough evidence, either alone or in combiitatany
other evidence, to find that Farmers’ reasons for terminating plaintiffs for poor performeargce
pretextual.

Plaintiffs alsocannot demonstrate discriminatory animus simply by pointing to positive

performance reviews from former supervisors. See, e.g., Wang v. Amergen Energy Co., No. 03-CV-

2123, 2004 U.S. Dist. LEXIS 15429, at *26 (E.D. Pa. July 15, 2004) (“Good evaluations of
performance cannot establish that unsatisfactory evaluations are pretgx®Rmbs v. Florida, 285

F.3d 1339, 1343 (11th Cir. 2002) (“Different supervisors may impose different standards of behavior,
and a new supervisor may decide to enforce policies that a previous supervisor dididet cons

important.”); Sullivan v. Nationwide Life Ins. Co. of Am., 720 F. Supp. 2d 483, 502 (D. Del. 2010)

(finding that “past positive performance reviews are insufficient, alone tolishtthat [defendant’s]
proffered reasons for termination were mere pretext”). Thus, the fact that the supersistiftspl
had prior to Harmon and Lewis did not discipline either pifhiis completely irrelevanindeed, it
appears that once she became Pennsylvania State Manger in 2010, Harmon adopted ateruch stri
hands-on approach to her duties which neither plaintiff had previously experienced.

Since plaintiffs cannot establighat Farmers’ actions in terminating them for poor

performance were pretext for age discrimination under either prong of the Fuentesneirs
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judgment will be entered in favor of Farmers and against the plaintiffs on fi$aickaimsfor age

discriminationunder the ADEA and PHRA.

2. Retaliation under ADA and FMLA

Plaintiff Reichardt has alleged a claim for retaliation under the ADA, arguih§ &naers
terminated her in 2012 after she requested a reasonable accommodation of working from home i
2010. Farmers responds taicethere is absolutely no temporal proximity between her request for
an accommodation and the date she was terminated, Reichardt has failed to aellegprawna facie
case of retaliationnder the ADA.Reichardt also asserted a retaliation claim against Farmers under
the FMLA, claiming Farmers terminated lwer November 7, 201&2fter she made a requést
FMLA leave onJanuary 26, 2012.

In order to establish a prima facie case of illegadliation under the ADA and the FMLA, a
plaintiff must show (1) that she engaged in protected activity; (2) that she suftaredrf adverse
action by the employer either after or contemporaneathisthe employee’s protected activity; and
(3) a causal connection between the employee’s protected activity and tlyers@dverse action.

Williams v. PhiladelphiddousingAuthority Police Departmen880 F.3d 751, 759 (3d Cir. 2004).

Farmers does not challenge the first two elements, but contends that there demz@Wwom
which a jury could conclude that a causal connection exists.
A fact finder may infer a causal connectimgtween the protected activity and the
adverse action if theming of the adverse action suggests it was related to the protected activity,
or if plaintiff produces evidence of ongoing antagonism on the part of the empldyamgon

v. William Paterson Gllege, 260 F.3d 265, 288 (3d Cir. 2001). Although temporal proximity

between the protected activity and the adverse action “can be itself sufficiestabdish a
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causal link, the timing of the alleged retaliatory action must be “unusually sttggef

retaliatory motive befora causal link will be inferred Williams, 380 F.3d at 759When timing
is not “unduly suggestivé'timing plus otherevidence” is required to establish an inference of
causation(ld.)

More than two years elapsed from time Reichardt sought an accommodation to work
from home in July, 2010Qntil August 23, 2012, the date she was terminaféduterefore timing is
clearly not unduly suggestivBlor is there any evidence from which a reasonaisiecould
conclude that any ongoing antagonism in the form of numerousige Actionsissued by
Farmers tdReichardt was casually related to Reichardt’s decision to seek an accommodation

Daniels v. School Dist. of Philadelphia, 776 F. 3d 181, 198 (3d Cir. 2@&ajntiff “cannotrely

on the intervening antagonism she allegedly faced because . . . she cannot shore twasthe
causal relationship between her protected conduct and the antagonism.”) Reichaodt di
receive her first Coective Action until January 3, 2011 sosig months after she made her
initial request foan accommodatioherefore, the Court concludes that Reichardt cannot
establisha prima facie case of retaliatiamder the ADA. As discussed above, Farmers has
proffered legitimate reasons for terminatiRgichardt which Reichardt has failed to reliih
evidence of pretext. Therefore summary judgment will alsgréeted to Farmers dReichardt’'s
retaliation claim under the ADA.

With regard to Reichardt’s clainoif retaliation under the FMLAhere is nevidence
from which areasonable jury could conclutleat Reichardt has established a causal connection
between her gesting leave under the FML#x Jauary 26, 2012 and &mer’s decisiomno
terminateher employmenon August 23, 2012. Our Court of Appeals has specifically held that

“[a]n employee cannot easily establish a causal conndotitveen his protected activity and the
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alleged retaliation where he has receivgphificant negative evaluatioefore engagigpin the

protected activity.’Ross v. Gilhuly, 755 F. 3d 185, 194 (3d Cir. 20BBe Shaner v. Synthes,

204 F.3d 494, 504-05 (3d Cir. 2000)(“In short, the record shows that Shaner’s performance
evaluations contained similar criticisms both before dted he made the company aware that
he suffered from MS and before and after he filed his first EEOC charge. theder
circumstances, there is simply no evidence that any of these evaluations vadly ttaked to

the filing of Shaner’s first EEOC chge or that any of them wasotivated by discriminatory or
retaliatory intent.”).

Here, the record reveals that Farmers had already placed Reichardt on Correative A
on January 3, 2011, April 6, 2011 and November 10. 2011. On January 12, 2012, thbeé&tovem
10, 2011 Corrective Action was escalated from an Oral Warning to a Written Wandran
January 24, 2012, Reichardt was placed on Probation/Final Warning. Although Bode’s notes
from January 30, 2016, which was four days after Reichardt first regueStLA leave, stated
that “[m]Janagement would like to term since Debbie is not participating in thecBeerdction
process,” the notes also mentioned that “Debbie never indicated that she needgdadrdai
not request accommodation during any prior conversations.” (Id.) The notes als@ththeat
“Debbie did notrequest the [paid time off]. .this is against protocol.ld. Terminating an
employee foffalsifying his or her need for leave is not retaliation, nor can the requestdor

termination beevidence of retaliatory animuSee Parker v. Verizon Pennsylvania, Inc., 309

Fed. App’x 551, 563 (3d Cir. 2009) (“Just as suspected fraud or violation of company policy
would be a sufficient basis to discharge an employee not on FMLA le&ve,sufficient basis

to discharge one whmisuses FMLA leave.”)
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Even ifthere was evidence from which a reasonable jury could conclude that Reichardt
established a prima facie case of ADA or FMLA retaliation, Reichardt wauidhhble to
demonstratefor reasons discussedpra, that Farmers’ nondiscriminatory reason of poor
performance for terminating her was pretext.

For the foregoing reasortbe Court finds there are no genuine issues of material fact as
to whether Reichardt has satisfied thedlgrong of a prima facie case for retaliation under

either the ADA or FMLA.
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