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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

ALBERT E. DUNN, : CIVIL ACTION
Plaintiff, :
V. : No. 5:14cv-01625
READING HUMAN RELATIONS
COMMISSION,
-and -

CITY OF READING, PENNSYLVANIA,

Defendants.

MEMORANDUM
Defendants’ Motion for Summary JudgmenBranted

JosephF. LeesonJr. April 17, 2015
United States District Judge

Introduction

Defendantdhiave moved for summajydgment in their favor on Plaintiff Albert E.
Dunn’s claim of unlawful discharge in violation of 42 U.S.C. § 20P@9{1)ECF No. 22.
Plaintiff alleges Defendants tainated his employment because ofgdietus as an African
American male After a review of the record, the Court determines that there is no genuine
dispute as to any material fact and the Defendants are entitled to judgment s afrteat.

Accordingly, the Court grang Defendants’ Motion for Summary Judgment.

Dockets.Justia.com


http://dockets.justia.com/docket/pennsylvania/paedce/5:2014cv01625/489012/
http://docs.justia.com/cases/federal/district-courts/pennsylvania/paedce/5:2014cv01625/489012/35/
http://dockets.justia.com/

[. Factual Background and Procedural Hstory

In February 2007, Plaintiff was hired by the Reading Human Relations Gsiomi
("HRC”) as an investigator. Investigators at the HRR@stigae claims ofemployment and
housing discrimination in conjunction with the U.S. Department of Housing and Urban
Developmen{*HUD”) and the U.S. Equal Employment Opportunity Commis§iBEOC”").
SeeDefs.” Statement Material, Uncontested FactsEE$4:9-15:3, ECF No. 23-heéreinafter
“Talbot Dep."]. Plaintiff was one of two investigators at the HRC; the other, Larry Moore, who
is white, was hired in January 2002. Talbot Dep. 2352@Defs.” Statement Mdterial,
Uncontested Facts Ex. 712, ECF No. 23-1hgreinafter TalbotAff.”] . Throughout nearlgll
of Plaintiff's tenure with the HRC, Plaintiff and Mr. Moore were superviseimberly Talbot,
who was named the executive director of the HRC in November Za0iot Aff. 1 12; Talbot
Dep. 6:18Plaintiff's employmentwith the HRC ended on December 31, 2011 whendse w
terminatedDefs.’ Statement Mterial, Uncotested Facts Ex. D, ECF No. 23Faintiff's
Complaintwas filedon March 19, 2014fter exhaustingis claim before the EEQC

DefendantasserPlaintiff was terminated as a result of multipéeluctions inthe HRC'’s
level of fundingwhichrequiredthe HRC to eliminatene of the two investigator positioree
Talbot Aff. 11 410, 13; Talbot Dep. 26:16, 76:17-77:Dfendants clainthat trey elected to
retain Mr. Moore in lieu oPlaintiff because Plaintiff's tenure with the HRC was shorter than
Mr. Moore’s and because of problemsfendants identified witRlaintiff's “employment and
actions.” Talbot Dep. 30:4-7, 31:16-10uring his time at the HRC, Plaintiff was allegedly

“rude and disrespectful,” raised his voice with Ms. Talbot, refused to follow hetides,



“kick[ed] a file cabinet,” and “thr[ew] a picture up against the wallalba Dep. 32:3-7. Ms.
Talbot alsadertified problemswith Plaintiff’'s written work, including his failure tperform
tasks correctly oto “follow the examples that were provided” despite being “taught many times
and given many examples.” Talbot Dep. 32:19-35:Pintiff received one offial reprimand
from Ms. Talbot, which was recorded in his employment file. Talbot Dep. 32:19-20.

Plaintiff contestDefendants’ explanation for his termination. Citing to a HUD document
thatDefendants produced containiggidance orHUD funding levels for fiscal year 2011,
Plaintiff challenges Defendants’ asserttbatreductions in funding required Defendants to
eliminate an investigator positioBeePl.’s Statement of Disputed Facts Ex.ERCF No. 28-2.
Plaintiff furthersaysthat Defendantsexplanationfor his terminations a mere pretext for a
decision that was motivated by h&ce and gendein support Plaintiff makes reference®
comments tha¥ls. Talbot allegedly made during his employment with the HRC, which,
according to Plaintiffdemonstrate she held anintagvardAfrican-American males
Specifically,Plaintiff testifiedthat, in 2010, after Ms. Talbot observed him having a conversation
with aHispanic female, Ms. Talbasid, “you need to stop. You know, you keep messing with
them yellow women, you're going to get in troubl2Pl. Dep. 81:3-84:11Plaintiff further
testifiedthat Ms. Talbot instructed him to use the word “Caucasian” instead of “white” on

written work that Plaintiff preparedPl. Dep. 9:23-10:7.

! Plaintiff does not appear to contest that these latter two incidents occudd®laamiff acknowledges that

a discussion occurred regarding the tone of his v&eeDefs.” Statement Material, Uncontested Facts Ex. C
212:512, ECF Nos. 23, 4 [hereing&er “Pl. Dep."].

2 Plaintiff acknowledges that Ms. Talbot identified issues with his writtetkwel. Dep. 185:5 (“Kim

came in and then all of a sudden my writing was not, it's not good enbdglesn’t meet the standards, doesn’t
meet the level oéxcellence.”).

3 Plaintiff alternatively recalled Ms. Talbot’s statement as “you keemntalio the lightskinned girl, that's
going to get you in trouble3eePl. Dep. 9:1114. Ms. Talbot denied that she made the statement in either form.
Talbot Dep52:913.



Plaintiff alsotestified totwo instances when Ms. Talbot proclaimed her disideetwo
African-American men in the community. Plaintiff recalled that, in 2008 or 2009, at an event in
the City of Reading called “City Day,” Ms. Talbot caught a glimps€afghn Spencer, a then-
City Councilman, and stated that she “can’t stand him.” Pl. Dep. 61:5-11, 63:3, 63:21-22.
Similarly, Plaintiffasserts thatlsoin 2008 or 2009, Ms. Talbstidthat she “couldn’t stand”

Earl Lucas, an AfricasAmerican man who woed for a magazine called “Afsbatino” and
periodically visited the HRC office to solicit the magazine. Pl. Dep. 64:2-65:17, 68:11-13.

Plaintiff claimsthat he was not the only person wdensedMs. Talbot’'s animusPlaintiff
offers the deposition testony of Samuel Sims, an African American who visited the HRC
several timeso file discrimination claimsMr. Sims stated that, under Ms. Talbot’s predecessor,
“if you came in [to the HRC] you were attended to. . . . And then being a person of color you
wouldn’t wait long, no matter who was there.” Pl.’s Mem. Supp. Pl.’'s Opp’n Mot. Summ. J. Ex.
D 25:13-17, ECF No. 28-5 [hereinafter “Sims Dep.”]. When askedntapare those earlier
experiences with the treatment he received at the HRC after Ms. Talbot hbeaxecutive
director, Mr. Sims stated| wasn't treated at all by Ms. Talbot, so | can’t say anything about
how she treated me. | know she was buSymis Dep37:6-16 Heconfirmed, by contrast, that
Ms. Talbot’s predecessor used to attend to him personally. Sims Dep. 37:17-20.

In addition to offering the testimony of Mr. Sims, Plaintéferenced a conversation he
had with Gus Giddens, the former chairperson of the Commission of theS#ieEl. Dep.
80:12-15; Talbot Dep. 54:2- Plaintiff said thatMr. Giddens and Ms. Talbot did not get along,

and that in 2010-approximately when Mr. Giddens left the Commissidvir. Giddens told

4 Ms. Talbot remembered making a statement with respect to Mr. Spencdisdgreed with Plaintiff's

recollection of the content of her statement. According to Ms. Talbot, afleel stshe couldn’t stand the fact that
Vaughn was the only pemsdhat voted against my brother’'s appointment.” Talbot Dep. 8232P0. Ms. Talbot
denied making the statement about Mr. Lucas. Talbot Dep. 53:24.
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Plaintiff that Ms. Talbot “had a problem with black men” and that Ms. Talbot waid afira
Plaintiff. Pl. Dep. 70:11-12, 71:10-12, 20-21, 80:15. Plaintiff reported havsimilar
conversation with Charles Williams, wihadfiled a complaint with the HRC aritelt that [Ms.
Talbot] didn’'t do her job.” Pl. Dep. 74:16-21. He contad®aintiff after learning of this dion
from local media coverage and told Plaintiff he was willing to testify on Plamb#half,
allegedlystatingthat “he felt that [Ms. Talbot] doesn’t like black men . . . she has something
against black men>PI. Dep. 74:1675:17.

Plaintiff alsoobserves that he was the only Africamerican malaunder Ms. Talbot’s
supervision, which Plaintiff cites as evidence of hies Talbot Dep. 56:12-57:6.

In addition to the conduct of Ms. Talb&aintiff alsoasserted that Sandra Hummel, a
human resources employee with the City of Reading, would “make fun” of Plaintiff’
mannerisms and “tell people [Plaintiff] murdered somebo8g&Pl.’'s Mem. Supp. Pl.’'s Opp.
Mot. Summ. J. Ex. C 52:10-21, ECF No. 28-4.

Plaintiff alsostateghat he possessed superior job qualifications to Mr. Moore, who was
white, but that Defendants chose to retain Mr. MoBtaintiff focuses orthe fact that he
received a certification from HUD after he attended aWeek training session and passed a
test, Talbot Dep. 78:16-22, 81:16-18, while Mr. Moore only attended one week of the training
session and did not receive a certification, Talbot Dep. 8:7-9:4, 81:7-13, 81:19-23. Risintiff
assertshat Mr. Moore missed more time from work than Plaintiff due to Mr. Moore’s health
problems, Talbot Dep. 37:18-38:13, 39:8-18, and that Mr. Moore’s health conditions impacted
his ability to travel, which is a job requiremerge3 albot Dep. 21-11, 85:12-15. Plaintiff also

points out that Ms. Talbot observed Mr. Moore reading the newspaper while at work and

° Plaintiff does not cite to Mr. Williams’s alleged statement in opposition to Defésigaesent Motionbut

given that Defendantsise that evidence in their present Motithis Court will consider this evidence along with
the other record evidence cited by the paresFed. R. Civ. P. 56(c)(3).
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sometimes “nodding” in his office as if he lacked sleep. Talbot Dep. 73:5-7, 73:20-75:15.
Plaintiff also observes that he holds a Bachelor of Arts degree, while Ms. Talbot could hot reca
whether Mr. Moore held a college degréalbot Dep. 22:16-23.

In addition, Plaintiff alleges that Defendants knew of Mr. Moore’s impendimgmetnt
at the time Plaintiff was terminatedVir. Moore left the HRC in June 2012, approximately six
months after Plaintiff’'s terminatieabut nonetheless chose to retain Mr. Mo&eePI.’s Mem.
Supp. Pl’s Opp. Mot. Summ. J. 7-8, ECF No. Z&dreinafter “Pl.’s Mem.”] Talbot Dep. 26:5.

All of the aboveaccording to Plaintiff, giverise to an inference thaewas terminated
for improper reasons.

[l. Leqgal Standard — Motion for Summary Judgment

Summary judgment is appropriate if the moving party “shows that there isnmge
dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.
Civ. P. 56(a)A fact ismaterial if the fact “might affect the outcome of the suit under the

governinglaw,” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986), and a dispute is

genuine if “the evidence is such that a reasonable jury could retendiat for the nonmovig
party; id. When the evidence favoring the nonmoving party is “merely colorable” or “not
significantly probative, summary judgment may be grantied &t 24950 (citations omitted).

The parties must support their respective contentidhata fact canride or is genuinely
disputed—by “citing to particular parts of materials in the record” or by “showing that the
materials cited do not establish the absence or presence of a genuine dispute.Cihed® R
56(c)(1).“T he court need consider only theeditmaterials, but it may consider other materials in

the record.’Fed. R. Civ. P. 56(c)(3).



V. Analysis of Plaintiff’'s Claim of Unlawful D ischarge

To establish a claim of employment discrimination under Title VII of the Civil Rights
Act of 1964 based on alleged wrongful dischamgplaintiff must establish by a preponderance
of the evidence that plaintiff is a member of a protected class, was quiifige position, and
was terminated “under circumstances that give rise to an inferencwofuirdiscrimination.”

SeeWaldron v. SL Indus., Inc., 56 F.3d 491, 494 (3d Cir. 1995) (quoting Tex. Dept. of Cmty.

Affairs v. Burdine, 450 U.S. 248, 253 (1981)). If the plaintiff is able to do so, the defendant must

then “rebut the presumption of discrimination by producing evidence” of a e
nondiscriminatory reason” for plaintiff's termination that raises a “genigsiee of fact as to
whether it discriminated against the plaintif&geBurdine, 450 U.S. at 254; idnce
accomplished‘the presumption of discrimination createg the establishment of the prirfecie
case is dispelled,” arttie plaintiff must then proviey a preponderance of the evidetizat the
defendant’s proffered reason is a mere pretexa fwrongful terminationSeeWaldron, 56 F.3d

at 494;see als@urdine, 450 U.S. at 253, 2598retext may be proven eithigy producing

evidence allowing the factfinder to conclude thatehwployer’s profferedeason was a
fabricationor by producingevidence allowing the factfinder to infer that “discrimination was
more likely than not a motivating or determinative cause of the adverse eneplogction.”

Atkinson v. Lafayette Coll., 460 F.3d 447, 454 (3d Cir. 2006). While the burden of production

may shift from one party to the other, “[t]he ultimate burden of persuading the tfi@ctadhat
the defendant intentionally discriminated against the plaintiff remains at all timethwith

plaintiff.” Burdine, 450 U.S. at 253 (citations omitted).



Plainiff challengesDefendants’ purportedly legitimate reasons for his termination on
both grounds, and tH@ourt will analyze each.

A. Defendants’ Reasondor Plaintiff's Termination

To discredit the employer’s proffered reason . . . the plaintiff canngiysshow

that the employer’s decision was wrong or mistaken, since the factual dispute at
issue is whether discriminatory animus motivated the employer, and not whether
the employer is shrewd, prudent, or competent. Rather, the nonmoving plaintiff
must demonstrate such weaknesses, implausibilities, inconsistencies,
incoherencies, or contradictions in the employer’s proffered legitirmas®ns for

its actions that a reasonable factfinder could rationatig them unworthy of
credence.

Keller v. Orix Credit Alliance, In¢.130 F.3d 1101, 1108-09 (3d Cir. 1997) (quoting Fuentes v.

Perskie 32 F.3d 759, 765 (3d Cir. 1994)).

Defendants citeeductions in funding as having led to #lenination of theinvestigator
position inorderto reduce expenses. Funding for the HRC comes from HUD, EEOC, and the
City of Reading. Se&albot Aff. 1 6, 810; Talbot Dep. 41:3-6. Ms. Talbot stathdtthe level
of fundingfrom HUD fell by more than $107,000 from 2008 to 2011, Taksibt 1 6, whilethe
level of funding from the EEOC fell by approximately $20,450 from 2009 to 2012\ith
regard to funding from th€ity, Talbot saidt “went down a little bit.” Talbot Dep. 47:2-3.

Plaintiff denies this.He asserts that thdRC did not experiercreductios in funding. In
support Plaintiff points only to a HUD document that discusses certain componditsys
funding for Fair Housing Assistance Program “Contributions AgencgeePI.’s Statement of

Disputed Facts 1 22-23 & Ex. B. According to Plaintiff, this document shows that tding

6 For the purpose of this Motion, Defendants do notestrthat Plaintiff has presented a prima facie claim

under Title VII, and Plaintiff does not contest that Defendants haviepd a legitimate, nediscriminatory
reason for his terminatio®&eeMem. Supp. Mot. Summ. J. 5, ECF No. 22 [hereinafter “Defs.” MerR!']ls
Mem. 4.
! In her deposition testimony, Ms. Talbot characterized the trend in fedediduior the HRC over this
period of time as having “went way down.” Talbot Dep. 44:5. Ms. Talbotswedge of the levels of funding the
HRC receivedrom various sources stems from having written the budget for @ iH her role as executive

director.SeeTalbot Dep. 40:24, 43:6.



for agencies such as thHRC increased buhat “[a]t minimum, the agencies’ funding levels
were to remain the samdd. {122-23.

The HUDdocumentelates onlyto funding from HUD. Plaintiff points to no evidence to
dispute Defendants’ claims that funding from the EEOC and the City of Redethged. The
HUD document only purports to discudtID’s funding levels for one year: fiscal year 2011.
Plaintiff has cited no evidence tebut Defendantsposition that HUD funding eécreased in
2009 and 2018.TheHUD document does not support Plaintiff's position.

The documentidcusseshanges to certain components of HUD funding, such as an
“increase from $500 to $1,000 for the additiohedds available for complaints where a [Fair
Housing Assistance Program] agency issues a charge of discrimination odegusgnation”
and an “increase in administrative costs for [Fair Housing AssistangeaRtpagencies that
process more than 11 colamts.” Importantly,t does not address the total level of funding each
agencywas to receive from HUD during the peridthther, he document explairtbat agencies
like the HRCreceive funding from HUD “based on activities conducted within a pregedi
twelve-month period.” The documenttisereforesimilarto a rate cardsetting forththe amount

of funds HUD planned to provide peach “activity conducted” bggencies such a$RC.° Even

8 Moreover, it is questionable whether this document even relates foduheé HRC would have received

from HUD in 2QL1. The document states that funding for agencies like the HRC is cadttased on activities
conducted within a preceding twelmgonth period (the performance period),” which “provide[s] HUD staff
sufficient time to execute or amend cooperative agreements, review complathtalculate payments.” The
performance period applicable to the funding levels discussed in this ddapaes from July 1, 2010 to June 30,
2011 for “complaint processing,” and from October 1, 2010 to September 30, 201 aifuntft, “administrative
costs”, and “partnership.” The document suggests that, after the campmé&these periods, HUD would then
proceed to calculate the level of funding due to each agency based on the dgeekgfactivity during those
periods.Thus, it appears that funding for “fiscal year 2011” was likely not &atled and disseminatéd agencies

like the HRCuntil the latter half of 2014t the earliest. If so, even if this document indicates that HUD funding for
the HRC was not due to dew for “fiscal year 2011,” it would not controvert Defendants’ assettiat HUD

funding declined from 2008 to 2011. Plaintiff has produced no evidence to diemtiae HRC received the

funding discussed in this document.

o For example, the documenasts that “[ijn FY2010, complaints processed by [Fair Housing tasgie
Program] agencies that are cognizable under the Fair Housing Act may barssichup to $2,600 per complaint.”
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if the document shows thidtJD’s “rates” increaseth 2011, this alone would nahpacton
whether the total funding HR@ceived from HUDOnNcreased, decreased, or remained the same
That determinationvould depend upon the nature and volumaabivities conducted by the
HRC, which would then benultiplied by HUD’s"rates” and Plaintiff produces no evidence
from which that calculation could be made. Further confounding that calculationtisethat
document indicates many of these funding comporestsliscretionarywhich would further
prevent the factfinder from drawing conclusions about the level of funding HRReebased
on this document standing aloffeRlaintiff points to no other evidence to controvert
Defendantspositionthat HRCexperienced &ss of fundingesulting in Plaintiff's termination
The HUDdocument would not permit a reasonable jury to conclude that Defendants fabricated
theirexplanation of the job elimination.
Plaintiff complaints oDefendants’ decision to terminate hinstead of Mr. Moore.
Defendants claim that they chose to retain Moore based on hi&eniorityto Plaintiff and
issues with Plaintiff's workln response, Plaintiff claims that Defendants’ explandtastwo
inconsistencieandDefendants fabricated these justifications to hide their discriminatory bias.
First, Plaintiff claims thamMs. Talbot’s testimony, in which she describes the reasons
Defendants retained Mr. Moore over Plaintiff, is inconsistent. At her depositior, &t was
askedf HRC terminatel Plaintiff solely because he had lesser tenure than Mr. &eomwhich

Ms. Talbot responded, “Yes.” Talbot Dep. 3B.AWhen she was askatimediately after

The document also discusses levels of funding for “administrative” @l “training,” but these components of
HUD funding would not be relevant to the HRC'’s ability to retain BRgisince these funds are earmarked for
specific purposesseeTalbot Dep. 44:245:7 (stating that salaries were “not allowed” to be paiohfro
administrative costs, which could only be used for “computer upgradsstop| copier expense, that type of
thing”).
10 For example, the document provides that complaints may be reimbusezi$,600 per complaint” and
“HUD [Government TechnicaRepresentatives] have the discretion to reimburse 100% (i.e., $Z,a0@mplaint
resulted in a conciliation agreement that included relief that is bothiségrtiind appropriate in light of the issues
raised by the complainant.”
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whether Defendants considered any other factors other than tenure, she respondiadly;]i]
yes,” before proceeding to discuss issikesDefendants ideified with Plaintiff's job
performanceTalbot Dep. 31:10-13According to Plaintiff, “Defendants’ own statements,
therefore, create a dispute of fact.” Pl.’s Statement of Disputed Facts { 31.

The Court, however, does not seeonsistencies in Talbot’s testimony that would permit
the factfinder to infer that Defendants hdabricated reasons for terminating Plaintiff.
Immediately pior to the colloquy Plaintiff cites, Talbot was asked to explain how Defendants
reached théedsion to terminate Plaintiff. Sh&aid that Defendants discussed the “tenure of
each employee and realized that Al Dunn was the last person hired thatlwathdtile HRC.”
Talbot Dep. 29:22-30:7. She was then asked whether Defendants considere@aaytetla, to
which she replied, “Yes. Yes.” Talbot Dep. 30:16-20. When asked to clarify whetheeahg m
“[yles, there were other considerations,” she again mpi¥es.” Talbot Dep. 30:21-22. Talbot
then proceeded to discuss at length the issaOfendants identified with Plaintiff's job
performance. Talbot Dep. 31:18-36:4. Althoughier-changing” reasons for an adverse
employment action can call the legitimacy ofeanployer’s action into question, such as where
“a plaintiff demonstrate thatthe reasons given for [his] termination did not remain consistent,
beginning at the time they were proffered and continuing throughout the procgédimg
purported inconsistencies “should be considered in light of the entire reSBeeRbramson v.

William Paterson Coll. of N.J260 F.3d 265, 284 (3d Cir. 2001). Defenddratgemaintaired

thatthe terminatiordecision was baseash Plaintiff's tenure and his job performance, and the
Court does not see how the factfinder could reasonably infer othdraens¢he entirety of Ms.

Talbot’s testimony.

1 While Plaintiff raised this line of argument as part of his response to@efies’ Statement of Material,

Uncontested Facts, ECF No. 23, Plaintiff did distusshis argument in his response to Defendant’s Motion for
Summary Judgment. This Court will consider the argument notwithataRthintiff's apparent abandonment of it.
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Second, Plaintifargues that, at the time Defendants elected to retain Mr. Moore,
Defendants knew that Mr. Moore “was, at the very least, seriously congidetiremenin the
near futuré€. According to Plaintiff, Defendantsdecision to retain Mr. Moore, who did in fact
retire six monthgater, catsdoubt onDefendantsdecision toterminate PlaintiffSeePl.’s Mem.
7-8.To support his claim, Plaintiff refers to a HUD “Performance AssessnepurR of the
HRC from 2009, which states that “Investigator Larry Moore will be retiriSgéPl.’s Mem.
Ex. B, at 3. Plaintiff claims that this document shows that Defendants knew of Mre'Sloor
impending retirementendering Defendants’ decision &rminatehim implausible.
Thereporthowever, was preparegproximately thregears prioto Mr. Moore’s
retirementMs. Talbot testified that, while Mr. Moore had intended to retire in 20@9got ill
and needed to remain employed due to the health insurance. So then he stopped discussing
retirement.” Talbot Dep. 24:15-25:13. Plaintiff points to no other evidence to support his claim
that Defendants knew Mr. Moore “was, at the very least, seriously considemamest in the
near future” or to suggest that, in December 2@Efendants were aware of Mr. Moore’s
retirement plans with any specificity. @iCourt, does not see how the factfinder could infen

this evidencethat Ddendants’ explanatiofor terminating Plaintiff is implausibl.

12 Plaintiff claims that statements Ms. Talbot made later in her depotstimony “create a genuine dispute

as to a material fact as to whether HRC was aware of Mr. Moore’s intetdiogtire.” Pl.'s Mem. 8. When asked if
the2009Performance Assessment Report indicated that the HRC “took yt $eiously” that Mr. Moore intended
to retire, Ms. Talbot responded, “Not necessarily.” Talbot Dep. 8231%. She went on to explain that while Mr.
Moore had expressed his intent to retire atithe the Report was prepared, she personally did not believe that he
would in fact retire. She further testified that the HRC believed thgpdieritially” would be retiring, and that
reference to his reement was included on the Performance Assessment Report orilg faurpose of explaining
why Mr. Moore had attended only part of a HUD training program. Talbot Dep.-83:18. While the evidence
may suggest a dispute over the extent to which, in 2a69Talbot or others at the HRC subjectively believed that
Mr. Moore intended to retire, these facts are not relevant to Plaintiffia theit Defendants knew at the time they
elected to terminate Plaintiff that Mr. Moore’s retirement was immirRuttdfferently, to the extent the evidence
establishes that a genuine dispute exists over these facts, these factsratentto Plaintiff's claim.
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B. Analysis of Plaintiff's Claim that His Job Termination was Improperly
Motivated

The evidence Plaintiff cites wupport his contention that his termination was improperly
motivated takesne of three forms: statements Ms. Talhitegedly made during Plaintiff's
employmentwith the HRC, observations by third parties of Ms. Talbot’s animus toward African-
American malesand othereference®f animus unrelated to Ms. Talbot. The Court esx@the
evidence Plaintiff cites in that order.

Plaintiff identifiesfour statements Talbot allegedly made that, to Plaiméif§e the
inference thahis status as an AfricaAmerican malenotivated Defendant$d terminate him:

(i) in 2010, after obsging Plaintiff speaking with &lispanic female, the statement, “you need to
stop. You know, you keep messing with them yellow women, you’re going to get in trg(iible,”
an instruction to Plaintiff to use theowd “Caucasian” instead of “wlat in Plaintiff’'s written

work product, (iii) in 2008 or 2009, afteatching a glimpse d¥ir. Spencer, the African-
American City Councilman, the statement “I can’t stand him,” andr{(i2D08 or 2009with

regard to Mr. Lucas, the Africadmerican who worked for a magine, the statement, “I can’t
stand him.”

The probative value of a remark thglleged to demonstratiee presence of
discriminatory animus varies depending upon the identity of the speaker and theateangor

topical relationship between the remariddahe adverse employment acti®@eeEzold v. Wolf,

Block, Schorr and Solis-Cohen, 983 F.2d 509, 545 (3d Cir. 1992) (“Stray remarks by non-

decisionmakers or by decisionmakers unrelated to the decision procem®kgrgiven great
weight, particularly ithey were made temporally remote from the date of decisioit&dtions
omitted). Viewed irthis light, the remarks Talbot made provide little probative evideheay

discriminatory animug the cecisionmaking procesdg-irst, while he statement, “yoneed to
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stop. You know, you keep messing with them yellow women, you're going to get in trouble,
containsthe most overt racial content of any of the statemshtsallegedly made the statement
over one year priadio Plaintiff’'s termination, and theagement haso topical relationship to
Plaintiff's termination.Second, while the evidence cited by the parties does not reveal when
Talbot instructed Plaintiff to substitute the word “Caucasian” for the worit&Win his work
product,this statement atsbears no relatioto his terminationThis statementas only a
tenuous connection to aexpression of racial biaand Plaintiff has presented no evidence to
show any connection.

Finally, with regard to the two similar statements of “I can’t stand him” thatldkot
allegedly uttered in reference to twdrican-American men in the communitthesestatements

are raceaand gendeneutral SeeBrewer v. Bd. Of Trs. of Univ. of lll., 479 F.3d 908, 916 (7th

Cir. 2007) (observing that it would be “pure speculation” to conclude that a remark that an
employee’s poor performance had “ruined it for everyone else” referred to theyeeiplrace)
WhenTalbot was confrontedith her statement that she fcastand”Mr. Spencer, shéestified
that she “couldn’t stand the fact that [Mr. Spencer] was the only person that voted [hgajnst
brother’s appointment,” and Plaintiff introduced no evideiceontradictMs. Talbot’s
explanation. Talbot Dep. 53:4-10h@se two statementsach madever two years prior to
Plaintiff's termination haveno relation tchis terminatioror to Plaintiff.

While “proof of a discriminatory atmosphere may be relevant in proving pretext since
such evidence ‘does tend to add “color” to the employer’s decisionmaking protesse four
statements, over a four-year periagle insufficient fora reasonabl@actfinderto conclude that
there was a discriminatory atmospherelRIC. SeeEzold 983 F.2dat 546 (quoting Conway v.

Electro Switch Corp., 825 F.2d 593, 59%t(Cir. 1987)).
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Plaintiff reference®thers’ impressions of Ms. Talbot for support. Plaintiff pointsh&
deposition testimony of Mr. Sims and the statements of Mr. Giddens and Mr. \Wjlimmuhich
each expressl their beliefs that Ms. Talbot hddscriminatory animuaVir. Sims testified to
receiving less attentive service at the HRC after Ms. Talbot assumed the radewtiex
director, statinghat, compared to her predeces$er;wasn’t treated at all by 84 Talbot, so |
can’'t say anything about how she treated me. | know she was busy.” With regard3mdéns
and Mr. Williams,Plaintiff claimed inhis deposition testimony that Mr. Giddens, the former
chairperson of the Commission of the HRC, stated that Ms. Talbot “had a problem whkth blac
men” and was afraid of Plaintiff. Similarly, Plaintiff testifidoht Mr. Williams, in his dealings
with Ms. Talbot at the HRC, “felt that [Ms. Talbot] doesn't like black men . . . she hastlsam
against black men*®

These statement®ntain only the conclusory beliefs of Mr. Sims, Mr. Giddens, and Mr.
Williams of Ms. Talbot's animus, and Plaintiff has moadde eshowingthat they have any
foundation. The only explanation Plaintiff offers for Mr. Giddens’s statemehatMs. Talbot
and Mr.Giddens “didn’t get alonguring Mr. Giddens’sime & acommissioner of the HRC.
Plaintiff claims[tlhey went back and forth, back and forth, back and forth. They had problems.”
SeePl. Dep. 70:10-12, 71:2-4. With regardMo. Sims and Mr. Williamstheir allegations
appear to be basadlelyon theirrespective beliefthat Talbot did not provide them with
satisfactory service during their dealings with the KHB&tause they werefidican-American

males A mere subjective beli¢hat a person possesses the intent to discriminate,

13 Defendant objects to Plaintiff's reliance on these alleged statements Giiddens and Mr. Williams as

inadmissible hearsay, but in the context of a motion for sumradgyrent, the question is not whether the evidence
offered is admissible in the form it is presented but whether that egdeannot be presented in a form that would
be admissible at trid SeeFed. R. CivP. 56(c)(2). Accordingly, even &ach statement may constitute heaisay

its present form'‘in this circuit it can be considered on a motion for summary judgmesaiLise it is capable of

being admissible at trial 3eePetruzzi's IGASupermarkets, Inc. v. Darlifigel. Co, 998 F.2d 1224, 1234 n.9 (3d
Cir. 1993) (observing that, at trial, “[plaintiff] simply has to produhe [speaker to whom the statement is
attributed] to give this testimony”).
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unsubstantiated by amydicationthat animus is at work, does ruweate an inference of

discrimination.SeeYue Yu v. McGrath, No. 14-1842, 2014 WL 7384328, at *4 (3d Cir. Dec.

30, 2014); Kier v. F. Lackland & Sons, LI 8lo. 14897, 2014 WL 7192403 (E.D. Pa. Dec. 17,

2014) (recognizing that a “mere subjective belief that . . . comments wereniinstary,
without any objective foundation on which to rest that belief, is insufficient tblestaacia
animus”).A plaintiff may not relysolelyupon the plaintiff's own unsubstantiated beliefs of
discriminatory intento withstand summary judgment, moay Plaintiffrely onevidentiary
support from unsubstantiated beliefs of others.

The probative valuefdhese statements, and the statatsof Ms. Talbotarediminished
by the fact that the decision to terminate did not rest solely in Ms. Talbot’s. Haildst
testifiedthat the decision to terminate Plaintiff was not made by her alone; the City ohReadi
human resources department (includisgnanaging director) and the City’s
accounting/administrative department walso involved in the decisiomaking process’ See
Talbot Dep. 76:7-77:1%ee alsdalbot Dep. 29:22-30:7 We discussed . . . [tlhe tenure of each
employee and realized that [Plaintiff] was the last person hired that was still /iR@G.”)
(emphasis addedginceothers contributetb the deci®n-making procesthis diffuses any
impactof Talbot’s alleged bimonDefendants’ decision to terminate PlaintBeeRozskowiak

v. Vill. Of Arlington Heights 415 F.3d 608, 613 (7th Cir. 200%¥eightmanv. Bank of N.Y.

Mellon Corp., 772 F. Supp. 2d 693, 711 (W.D. Pa. 2011).

14 Plaintiff disagrees, asserting thds. Talbot “may have had the de facto ability to fire employees.” Pl.’s

Statement of Disputed Facts 1 6. The only evidence Plaintiff offenggport of this contention is the deposition
testimony of Christine Wheelan, the City of Reading Human ResoDitagor, in which she states that “I did find
out a lot of times a lot of things went on in the managing director'seofffiat did not include me and | should have
been included.” This testimony appears to be probative of ardfitee conflict at theHuman Resources
Department (Ms. Talbot testified that the managing director of the HReasources Department was involved in
the decsion to terminate Plaintiff anghe did not mention Ms. Wheelan) but does not bear on the question of who
was involved irthe decision to terminate Plaintiff, other than to suggest that Ms. Whmalanot have been
amongthem.
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The evidence Plaintiff offers that is unrelated to Ms. TalbstantPlaintiff produced
evidence that Sandra Hummel, a human resources employee for the City of Readldg
“make fun” of Plaintiff’'s mannerisms and “tell people [Plaintiff]f murderethebody.” But
Plaintiff does not claim that ¥ Hummel was involved in the decision to terminate his
employment He offers noevidence to show 81 Hummel’'s conduct was racially motivat&d.

Plaintiff also observes thae was the only Africahmerican male employed at the HRC
during the term of his employment, but there were only between four and six peoplgeshaplo
the HRC over that perioda-sample size far too small from which to draw any meaningful

inferences ofimproperbias.SeeWaris v. HCR Manor Care, No. 07-3344, 2009 WL 330990, at

*17 (E.D. Pa. Feb. 10, 2009) (“Plaintiff’'s sample size of three Director or Admiistra
positions is simply too small to imply any sort of discriminatory practice byridefg.”)

Plaintiff sayshe wasnorequalified than Mr. Moore for an investigator positidrHrC,
and that the decision to retain Mr. Moore in the face of his superior qualifications grovide
evidence of pretextQualifications evidence may suffice, at least in some circumstances, to

show pretext Ash v. Tyson Foods, Inc., 546 U.S. 454, 457 (2006) (per curiiha)jntiff's

purportedly superior qualificatiorc@nonly give rise to an inference of discrimination if those
qualifications relate to theriteria Defendants applied in their decisimiaking process. “In
determinng whether similarly situated nonmembers of a protected class were treasged m
favorably than a member of the protected class, the focus is on the particeta orit
gualifications identified by the employer as the reason for the adveise. ddie enployee’s

positive performance in another category is not relevant SeeSimpson v. Kay Jewelers,

Div. of Sterling, Inc., 142 F.3d 639, 647 (Bt. 1998) (citations omittedee alsdzold 983

15 Ms. Hummel's alleged comment that Plaintiff “murdered” someone appearsrigdference to Plaintiff's

past conviction for involuntary manslautgr.SeePl. Dep. 45:2246:8.
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F.2d at 528 (“[A] district court should focus on the qualification the employer found lacking i
determining whether nomembers of the protected class were treated more favorably.”).
Plaintiff emphasizes that he attended afedjimenof HUD-mandated training courses
and received a certification from HUPan his successful completion of an examination, while
Mr. Moore only attended part of the training coursesdidahot hold that certificatiarBut the
criteria Defendants evaluatedtheir assessment of Plaintiff and Mr. Moore were the two
employees’ respectiierure and performance issues; only if Plaintiff possessed superior
qualifications to Mr. Moore in those categories could an inference of discriommaise That
Plaintiff may have been more quéaid than Mr. Moore based ather citeriais generallynot
probative of discriminatory inten§eeSimpson, 142 F.3d at 64Flaintiff may consider
Defendantainwise for focusing on tenure apbblems withjob performance rather than on
Plaintiff and Mr. Moore’s relativgualifications but “theemployee’s judgment as to the
importance of the stated criteri[a]” is not releveamthe determination of whether an employer’s
decision was improper, and it is not for this Court to “subjectively weigh faittooasiders
important.”Seeid.; Ezold 983 F.2d at 528 (reprimanding a district court for evaluating an

employee’s “other skills and attributes” rather tittam employer’s chosen criteri).

16 Conceivably, a significant disparity between Plaintiff's and Mr. Méocredentials could be relevant for a

different reason: not to show that Defendants applied their choseradntarbiased manner, but to show that
Defendants fabricated these criteria. If Plaintiff possessed obvisusérior jobrelated credentials but Defendants
claimed they did not consider those credentials as part of their deaiaiing process, such evidenoay tend to
“demonstrate such wanesses, implausibilities, inconsistencies, incoherencies, wadimtions in the employer’s
proffered legitimate reasons for its actions that a reasonable factfinderataiclly find them unworthy of
credence.'SeeKeller, 130 F.3d at 11089 (quding Fuentes32 F.3d at 765). For example Bnewer v. Quaker
State Oil Refining Corporatior’2 F.3d 326 (3d Cir. 1995), the court found that the district court erred in
discounting evidence of a terminated salesperson’s superior sales volunteaagh the employer claimed that the
salesperson was fired solely because of “organizational deficigriniéight of the employer’s admission that sales
performance was “the most important standard of job performance.3d22F33133. The court observetat

three months prior to his termination, the salesperson “was thesaelyrepresentative in the Detroit region” to
receive a sales bonus, and the court concluded that a “factfinder could finthitsibfe” that his employer would
have terminated hirfor organizational deficiencies “when he was so successful” in an areafafrpance of such
admitted importance to his employ#t. at 33132.
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Turning to the criteria Defendants chod® law is that amference of discrimination
does not arise mely because this CoumightbelieveDefendants reached the wrong
conclusionSeeEzold 983 F.2d at 533. A wrong decision “would be unfair, but that is not for
[this Court] to judge.’ld. Rather, there must be a disparityPilaintiff's and Mr. Moore’s
gualifications significant enough to indicate that “the standards were ‘ratipibmequally

applied.” Seeid. (quotingVillanueva v. Wellesley Coll.930 F.2d 124, 131 (1st Cir. 19919ge

alsoAsh, 546 U.S. at 457-58 (surveying the standards applieGbgus circuits to

gualifications evidence).he evidence Plaintiff citesstablishes that Mr. Moore, not Plaintiff,
was the more qualified employaader Defendants’ criterid@laintiff does not dispute that Mr.
Moorewas the longer-tenured of the two, and Plaintiff generally does not contest Ms. §albot

description of the issues she identifigidh Plaintiff’'s work, such ashefailure to perform tasks

But Brewerthis case is not. Here, Plaintiff's evidence demonstrates no suchitgigparedentials to
allow an inference that Defendants’ claim to have only considered matters & &mbperformance issuesis
fabrication. In support of his claim to superior credentials, Plaintiffsgiénarily on his HUD certification and Mr.
Moore’s lack thereof, whit Plaintiff alleges was “required” for the investigator posit®eePl.’s Mem. 45. But as
Plaintiff recognizes, the evidence indicates that sending employeeaifiimd was “HUDrequired,” not HRE
required. The “requirement” to participate in HUD training progranmmjmsed by federal regulations as a
condition to the local agency receiving additional funding earmarkedfispélgifor training,see24 C.F.R. §
115.306 (2014), and Ms. Talbot testified that neither participatindJib Haining programs nor obtaining a HUD
certification was a job requiremei@eeTalbot Dep. 64:1:65:19. Plaintiff also fails to reconcile Mr. Moore’s
apparent ability to retain his position at the HRC for a number of yegredlecking this certification with
Plaintiff's claim that this certification was a job requirement.

Plaintiff also points tdiis possession @f college degree, while Ms. Talbot could not recall whether Mr.
Moore held the same. Defendants observe, however, that the HRC accepted eglgmaenceri lieu of a college
degreeSeeTalbot Dep. 22:715. Ms. Talbot testified that Mr. Moore had previously worked for the Bbrarga
Human Rights Commission, “had an extensive background in investigatons,at the HRC, he “practically wrote
the progranfor the EEOC as an investigator,” while Plaintiff did not have any pria@stigation experience. Talbot
Dep. 22:2423:20, 66:922.

Even if this Court inferred that possessing a HUD certification e@ired of investigators at the HRC, a
factfinder could not reasonably conclude that the disparity between Pkitifl Mr. Moore’s credentialsif
Plaintiff's were in fact superiosverall—was substantial enough to show that it was implausible for Defermtants
to take Plaintiff's credentials into congithtion The disparity in credentials must be significant to support an
inference that Defendants claim to have not considered them was an atteowpidal discrimination, for this
Court’s “role is to prevent unlawful hiring practices, not to act asgeispersonnel department’ that second
guesses employers’ business judgmer@séMillbrook v. IBP, Inc, 280 F.3d 1169, 1181 (7th Cir. 2002) (citations
ard internal quotations omitted)Brewer, 72 F.3d at 332 (quotindcCoy v. WGN Cont'l Broad. Co., 95¢.2d
368, 373 (7th Cir. 1992)).

19



correctly, the failure tdfollow examples provided to him, atlgat he wasdrmally disciplined’
Plaintiff instead points to issues with Mr. Moore’s job performance — Mr. Mosimgj
substantial time due to health issues and Ms. Talbbservations of Mr. Moore reading the
newspaper while at work and sometimes “nodding” in his office as if he lacked stegpn®
all inferences in Plaintiff's favor, the evidence Plaintiff cites does nat shathe was more
qualified than Mr. Moore undehese criterial he evidence Plaintiff cites would not permit the
factfinder to determine that Defendantsteria were “manifestly unequally applied.”
V. Conclusion

The question is whethd?laintiff has sufficient evidence from whichuy could
conclude that Plaintiff has shown, by a preponderance of the evidence, that Defendant
explanation for his termination was a mere pretext to hide discriminatory anineu€outrt is
concerned not with the number of allegations Plaiag#ertsbut withthe evidence Plaintiff has

to support I8 allegationsSeeWilliams v. Borough of W. Chester, Pa., 891 F.2d 458, 460 (3d

Cir. 1989) (“[A] nonmoving party must adduce more than a mere scintilla of evidense in i
favor and cannot simply reassert factualhsupported allegations contained in its pleadings.”

(internal citations omitted)) (citingnderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986);

Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)). The Cletermines that a reasonable jury

could notconclude that Defendantdecision wasnotivated by Plaintiff's status as an African
American male Summary judgment is therefore entered in favor of all Defendants and against

the Plaintiff. An Order consistent with this determination follows.

1 Plaintiff acknowledges that while he received an official reprimamthd his employment with the HRC,

Mr. Moore did notSeePl.’'s Mem. 5. Plaintiff believes this fact cuts in his favor, arguhat “a reasonable finder
of fact could call into question Ms. Talbot’s discretion in handing outplisary measures.SeePl.’s Mem. 6.
Plaintiff, however, has not produced any evide of the HRC's disciplinary policies or practices from which the
factfinder could conclude that Ms. Talbot handed down discipline in aruaha@nner or any other evidence to
suggest that Plaintiff was subjected to a different standard than MreMo
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BY THE COURT:

/s/ Joseph F. Leeson, Jr.

JOSEPH F. LEESON, JR., U.S.D.J.



