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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CRAIG VAN ARSDEL,
Plaintiff, CIVIL ACTION NO. 14-2579
V.

LIBERTY LIFE ASSURANCE
COMPANY OF BOSTON,

Defendant.

MEMORANDUM OPINION

Smith, J. March 3Q 2017

This action brought under the Employee Retirement Income Security Act of 1974
(“ERISA”), 28 U.S.C. 88 1001191cstems from thelefendant alleged wrongful denial of the
plaintiff’s claim forlong<term disability benefits.The plaintiff worked as a plant controller for a
corrugated packaging industry and sougjidrttermdisability benefits due, among other things,
his morbid olesity, difficulty ambulating, and osteoarthritis in his right higlthough the
defendant initially denied the request for skertn disability benefits, it reversed its decision
after concluding that the plaintiff's impairments prevented him from perfortigigwn job.

The plaintiff then sought lonterm disability benefits. Under the disability policy the
plaintiff needed to show that he could not perform the material and substantial duteswhhi
occupation. The disability policy provides that the defendant would consider the requsrement
the plaintiff's occupation as the occupation is performed in the national economy.

After reviewing the plaintiffs documentation, the defendant determined that the
plaintiff's occupation was properly desigadt as a controller and it was performed as a

sedentary or light duty occupation in the national economy. The defendant thenriedeimat
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the plaintiff was capable of sedentary work and, as such, concluded that thdf plastnot
disabled and entitled to longarm disability payments because he could perform the material
and essential duties of a controller. The plaintiff contested the denidihigytfie instant action,
which was eventually removed from state court to this court.

The parties have filed crossotions for summary judgment on the propriety of the
defendant’s denial of benefits. They agree that the court should review ¢neal@fs denial of
benefits under the arbitrary and capricious standard of review. As explained thedomurt
finds that there are no genuine issues of fact that prevent the court from diggdbisgcase at
the summary judgment stage. In addition, although the court recodinezégghly deferential
standard applicable to this cashe record compels g¢hcourt to conclude that the defendant
abused its discretion in denying loteym disability benefits in this case. Accordingly, the court
will grant the plaintiffs motion for summary judgment, deny the defendantsiom for
summary judgment, and rematie case to the defendant.

l. PROCEDURAL HISTORY

The plaintiff, Craig Van Arsdel, filed a complaint against Libetiife Assurance
Company of Boston“(iberty Life”) in the Court of Common Pleas of Philadelphia County on
April 3, 2014. Notice of Removd!fNotice’), at Ex. 1, Compl., Doc. No. 4.In the complaint,
the plaintiff alleges thahe developed severe arthritis in his right hip along with a multitude of
other ailmentsvhile working as a plant controller for Pratt Industries. Corapf{ 3, 8. By
January 4, 2013, the plaintiff could not continue working at his job, and he applied feteshort

disability (“STD") benefits under a group disability insurance policy that he purchased from

! The plaintiff originally named Liberty Mutual Insurance Compatiyilferty Mutual') as the defendantSee
Compl.at 1. Per a stipulation by the partiglsich the court eteredas an ordeon May 13, 2015, the parties agreed
to amend the captioto substiute Liberty Life Assurance Company of Boston for Liberty Mutad replace all
referencesn the complaint td.iberty Mutual withLiberty Life. SeeDoc. Nos. 15, 16.
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Liberty Life in 20112 1d. at 1 4, 9. Although Libertyite initially denied the claim, it provided
him with STD benefits from February 1, 2013, until April 7, 2013, after he successfullyegppea
from the denial.ld. at 1 9, 10. On March 28, 2013, the plaintiff applied for e disability
(“LTD”) benefits. Id. at 1 11. LibertyLife denied the LTD benefits claim on or about May 2,
2013, and although the plaintiff appealed from the denial, Lideftyaffirmed its prior denial
on August 23, 2013Id. at 1 1920.

Based upon Liberty Lifes denal of his claim for LTD benefits, the plaintiff asserted
statelaw causes of action for breach of contract and statutory badrititle original complaint.
Id. at 89. On May 2, 2014, Liberty Life filed a notice of removal claiming that remtuval
federal court was proper because the plaintiff was actasfigrtingan ERISA claim.SeeNotice
at 10 (referencing 28 U.S.C. 88 1331, 1441(b) and 29 USSLC32). The plaintiff then filed
an amended complaint on June 11, 2014, in which he appears to have repeated the underlying
factual allegations from the original complaint, but added an alternatisse @ action under
ERISA to the preexisting stataw causes of action. Amended Compl., Doc. No. 3.

Liberty Life filed a motion to dismiss the std&ev causes of action in the complaint on
June 18, 2014. Doc. No. 5. In the motion, Liberty Life argued that the court should dismiss t
statelaw claims for breach of contract and statutory bad faith because ERISA preempted thos
claims. SeeMemorandum of Def. Liberty Mutual Ins. Co. in Supp. of Mot. to Dismiss Counts |
and Il of PlI's Am. Compl. at B, Doc. No. 5. The plaintiff filed a response to the motion on
June 26, 2014. Doc. No. 6. In the response, the plaintiff asserted that the court shgulced

motion because the disability insurance pdanssue fellwithin the“safe harbdrprovision, 29

2 The plaintiff alleges that he paid all premiums required under the insuramesnagrwith Liberty Life. Compl.
at 1 4.



C.F.R. § 2510.4(j), and wa exempt from ERISA coverage. Memorandum of Law in Supp. of
Pl’s Reply to Defs Mot. to Dismiss Counts | & Il of the Am. Comgt 67, Doc. No. 6.

The courtresolved the motion to dismiss \@amemorandum opinion and ordéed on
September 5, 2014. Doc. Nos. 9, 10. In the memorandum opinion and bedegutt (1)
denied themotion to dismiss the stataw claims incounts | and Il of the amended complaint
because the partiesontentions raised issue$ fact that the court couldot resolve through a
motion to dismiss, and (2) provided the parties with a period of time to cdimditet discovery
on the potential applicability of the safe harbor provisamal then file motions for summary
judgment on this issue. Memorandum Op.-&t Doc. No. 9; Order, Doc. No. 10. With respect
to this discovery period, the parties sought and received two extensions of timeisto f
conducting discovery on the safe harbor issue. Doc. Nos. 11-14.

On May 13, 2015, the parties filed cramstions for summary judgment on the
applicability of the safe harbor provision and the viability & $ihatedlaw claims in the amended
complant. Doc. Nos. 121. Liberty Life then filed an answer to the amended complaint with
affirmative defenses on May 28, 2015. Doc. No. 22. On the samelLdsey Life filed a
response to the plaintif statement of facts in support of his motion for summary judgment and
a brief in opposition to theplaintiff’s motionfor summary judgment. Doc. Nos. 23, 24. The
court heard oral argument on the crasstions for summary judgmeé on July 8, 2015. On
March 29, 2016, the court entered a memorandum opinion and order in which the court (1)

granted Liberty Life’s motion for summary judgment and entered judgmeris ifavor and

3 As discussed later in this opinion, the plaintiff did not file any documentéatddpposition to Liberty Life’s
statement of material facts.
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against the plaintiff as to counts | (breach of contract) and Il (statutorfaibadof the amended
complaint, and (2) denied tipaintiff's motion for summary judgmerit.Doc. Nos. 29, 30.

On April 27, 2016, hie parties filed a stipulation, attaching thereto the documents they
agreed comprised the administrative record in this case. Doc. NoLiB2rty Life filed a
motion for summary judgment, statement of undisputed material facts, and supporting
memorandum of law, with respect to the remaining ERISA cause of astiofpril 28, 2016.

Doc. Nos. 3335. The plaintiff filed a motion for summary judgment, statement of undpute
material facts, and supporting memorandum of law as to his ERISA claim on April 29, 2016.
Doc. No. 36. After a couple of extensions, Liberty Life filed a response to the fimibtion
for summary judgment and statement of undisputed materialdad$ay 26, 2016. Doc. Nos.
42, 43. The plaintiff then filed a response in opposition to Liberty Life’s motion for summary
judgment on May 27, 2016. Doc. No. 44. The motions are ripe for disposition.

Il. DISCUSSION

A. Standards of Review

1. Summary Judgment Standard
A district court “shall grant summary judgment if the movant shows that there is n
genuine issue as to any material fact and the movant is entitled to judgment as afrfeaitér
Fed.R. Civ. P. 56(a). Additionally;[sJummary judgmenis appropriate when ‘the pleadings,
depositions, answers to interrogatories, and admissions on file, togethaheviaffidavits, if
any, show that there is no genuine issue as to any material fact and thatvthg party is
entitled to a judgment asmaatter of law.” Wright v. Corning679 F.3d 101, 103 (3d Cir. 2012)

(quotingOrsatti v. New JerseState Police71 F.3d 480, 482 (3d Cir. 1995)An issue of fact is

* In reaching these determinations, the court found that ERISA preethptethtdaw causes of action and the
relevant disability policy did not fall into the safe harbor provision.
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“genuine” if “the evidence is such that a reasonable jury could return a verdicefnonmoving
party.” Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986). A fact is “material” if it
“might affect the outcome of the suit under the governing’laa.

The party moving for summary judgment has the initial burden “of informing thécdistr
court of the basis for its motion, and identifying those portions of the pleadings, deppsitions
answers to interrogatories, and admissions on file, together with the affjdaaty, which it
believes demonstrate the absence of a genuine issue of materialGatdtéx Corp. v. Catrett
477 U.S. 317, 323 (1986) (internal quotation marks omitted). Once the moving party has met
this burden, the nemoving paty must counter with “specific facts showing that there is a
genuine issue for trial. Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587
(1986) (citation omitted)seeFed.R. Civ. P. 56(c) (stating that “[a] party asserting that & fac
is genuinely disputed must support the assertion by . . . citing to particular parteoélhat
the record . . .; or . . . [by] showing that the materials cited do not establish theeabsent a
genuine dispute”). The nemovant must sbw more than the “mere existence of a scintilla of
evidence” for elements on which the amovant bears the burden of productidimderson477
U.S. 242, 252 (1986). Bare assertions, conclusory allegations, or suspicions areansudfici
defeat summar judgment.SeeFireman’s Ins. Co. v. DuFresn&76 F.2d 965, 969 (3d Cir.
1982) (indicating that a party opposing a motion for summary judgment may hotrieeely
upon bare assertions, conclusory allegations or suspicidtistgewood Bd. of Educ. v.HB.for
M.E., 172 F.3d 238, 252 (3d Cir. 1999) (explaining that “speculation and conclusory allegations”
do not satisfy nhon-moving party’s duty to “set forth specific facts showingtbathuine issue of
material fact exists and that a reasonable factfiedald rule in its favor”). Additionally, the

non{moving party “cannot rely on unsupported allegations, but must go beyond pleadings and



provide some evidence that would show that there exists a genuine issue fodanak’v.
United Parcel Sery214F.3d 402, 407 (3d Cir. 2000Moreover, arguments made in briefs “are
not evidence and cannot by themselves create a factual dispute sufficient tcadafeahary
judgment motion.”JerseyCent. Power & Light Co. v. Townshigb Lacey 772 F.2d 1103, 1109
10 (3d Cir. 1985).

The court “may not weigh the evidence or make credibility determindtioBsyle v.
County of Alleghenyl39 F.3d 386, 393 (3d Cir. 1998) (citiRgtruzzi’'s IGA Superankets., Inc.
v. Darling-Del. Co. Inc, 998 F.2d 1224, 1230 (3d Cit993)). Instead, [w]hen considering
whether there exist genuine issues of material fact, the court is requexanme the evidence
of record in the light most favorable to the party opposing summary judgment,saherall
reasonable inferencestimat party’s favor."Wishkin v. Potter476 F.3d 180, 184 (3d Cir. 2007).
The court must decide “not whether . . . the evidence unmistakably favors one sidetbethe
but whether a faiminded jury could return a verdict for the plaintiff on the enmepresented.”
Anderson477 U.Sat 252. “Where the record taken as a whole could not lead a rational trier of
fact to find for the nommoving party, there is no ‘genuine issue for trial” and the court should
grant summary judgment in favor of the moving pamjatsushita Elec. Indus. Cat/5 U.S. at
587 (citation omitted).

The summary judgment standard is the same even when, as here, the partieschave file
crossmotions for summary judgmeng&rbe v. Connecticut Gen. Life Ins. Cblo. CIV.A. 06
113, 2009 WL 605836, at *1 (W.D. Pa. Mar. 9, 2009) (ciingnsguard Ins. Co. of Am., Inc. v.
Hinchey 464 F. Supp. 2d 425, 430 (M.D. Pa. 2006)). “When confronted with-crossns for

summay judgment . . . ‘the court must rule on each party’s motion on an individual and separate



basis, determining, for each side, whether a judgment may be entered ithaaceowith the
summary judgment standardld. (citing Transguard 464 F. Supp. 2d at 430).
2. Standard of Review for Benefit Denials Under ERISA

The plaintiff has brought this action under section 502(a)(1)(B) of ERISA, whrohitge
a participant or beneficiary of a covered policy to bring a civil action to recovéetiefits due
underthe terms of the policy. 29 U.S.C. § 1132(a)(1)(B). Generally, the court must review the
denial of benefits “under de novostandard unless the benefit plan gives the administrator or
fiduciary discretionary authority to determine eligibility for betsebr to constru¢he terms of
the plan.” Firestone Tire & Rubber Co. v. Bruch89 U.S. 101, 115 (1989). “If the plgives
the administrator or fiduciary discretionary authority to make eligibility deteations; the
court must review its decisiofiunder an abusef-discretion (or arbitrary and capricious)
standad.” Viera v. Life Ins. Co. of N. Ap642 F.3d 407, 413 (3d Cir. 2011) (citations omitted).

Here, the parties agreed ineth submissions that the court should apply the abuse of
discreton (or arbitrary and capricious) standard of reviewhis case SeeMemorandum of Law
in Supp. of Pl.’sMot. for Summ. J. Pursuant to Fed. R. Civ. Pro. 56(a) (“Pl.'s Mem.”) at 3
(stating that “the parties agreed in their submissions that the Pratt plan giadsiinestrator the
required discretion” to make eligibility determinations and, as such, the arl@tvdrcapricious
standard applies), Doc. No.-36Memorandum of Def. Liberty Life Assurance Co. of Boston in
Supp. of Mot. for Summ. J. on Count Ill of Pl.'s Am. Compl. (“Def.’s Menat)15 (“The
Deferential ‘Arbitrary and Capricious’ Standard of Review is Applicable te ispute.”
(emphasis omitted)), Doc. No. 34. Under this standard, “[a]n administrator'siateds

arbitrary and capriciou it is without reason, unsupported by substantial evidence or erroneous

® The abusef-discretion standard and the arbitrary and capricious standard are useth&inggrably” in ERISA
cases.Viera, 642 F.3d at 413.



as a matter of law.Fleisher v. Standard Ins. C®%,/9 F.3d 116, 121 (3d CiR012)(internal
guotations omitted). “A decision is supported by substantial evidence if therefigesuf
evidence for a reasonable person to agree with the decist@wutson v. Bert Bell NFL Player
Ret. Plan 214 F.3d 136, 142 (3d Cir. 2000).

The arbitrary and capricious standarfdreview “is narrow, and the court is not free to
substitute its ow judgment for that of the defendants in determining eligibility for plan
benefits.”Abnathya v. Hoffmanr#.a Roche, Inc.2 F.3d 40, 45 (3d Cin993 (internal quotation
omitted). Although‘the arbitrary and capricious standard is extremely deferefiftals not ...
without some teeth. Deferential review is not no review, dei@rence need not be abjéct.
Kuntz v. Aetna In¢c.No. CIV. A. 16877, 2013 WL 2147945, at *4 (E.D. Pa. May 17, 2013)
(citations and internal quotation marks omittesde Conndy v. Reliance Standard Life Ins. Co.
No. CIV. A. 135934, 2014 WL 2452217, at *4 (E.D. Pa. June 2, 2Q14lthough the arbitrary
and capricious standard is highly deferential, the court must still consider they Gual
guantity of the medical evidence and the opinions on both sides of the issues, so as to avoid
rendering courtsnothing more than rubber stamps for any plan administrator’s decision.
(quotingGlenn v. MetLife461 F.3d 660, 674 (6th C2006),aff'd sub nom. Metro. Life Ins. Co.
v. Glenn 554 U.S. 105 (2008)

In addition,

[0]n a motion for summary judgment in an ERISA case where the plaintiff claims

that benefits were improperly denied, a reviewing court is generally limite@ to th

facts known to the plan administrator at the time the decision was Paskev.

Hartford Ins. ., 501 F.3d 154, 168 (3d Ci2007),overruled on other grounds,

Doroshow,574 F.3d 230. “Consequently, when, as here, a plaintiff alleges that a

plan administrator . . abused its discretion in deciding to terminate benefits, [the

Court] generally limit[s][its] review to the administrative record, that is, to the

‘evidence that was before the administrator when [it] mheedecision being

reviewed.” Sivalingam v. Unum Provident Corfg35 F.Supp.2d 189, 194 (E.D.
Pa.2010) (quotingMitchell v. Eastman Kodak Col.1l3 F.3d 433, 440 (3d Cir.



1997));see also Johnson v. UMWA Health & Ret. Fud@$ F. App’x 400, 405

(3d Cir. 2005) (“This Court has made clear that the record for arbitrary and

capricious review of ERISA benefits denial is the record made before the Plan

administrator, which cannot be supplemented during the litigation.”).
Plank v. Devereux FoundNo.CIV. A. 13-7337, 2015 WL 451096, at *6 (E.D. Pa. Feb. 2, 2015)
(alterations in original).

As an additional point, the plaintiff argues thatre are “procedural”’ conflicts of interest
insofar as there were several deficiencies in Liberty Life’'s decisi@king process.See, e.g.
Pl.’s Mem. at 4, 24-29. With regard to purported conflicts of interest,

courts reviewing the decisions of ERISRp administrators or fiduciaries in civil

enforcement actions brought pursuant to 29 U.S.C. § 1132(a)(1)(B) should apply

a deferential abuse of discretion standard of review across the board and consider

any conflict of interest as one of several factorsconsidering whether the

administrator or the fiduciary abused its discretion.

Estate of Schwing v. The Lilly Health PJ&62 F.3d 522, 525 (3d Cir. 2009) (citations omitted).
As such, the court must “review various procedural factors underlying dimniatrator’s
decision, as well as structural concerns regarding how the particul@AHFRan was funded, to
determine if the conclusion was arbitrary and capriciobdilter v. American Airlines, In¢.632
F.3d 837, 845 (3d Cir. 2011). In this regafthe procedural inquiry focuses on how the
administrator treated the particular claimantd’ (quotingPost v. Hartford Ins. Co.501 F.3d
154, 162 (3d Cir. 2007abrogated on other grounds Bgtate of Schwindg62 F.3d 522 (3d Cir.
2009)). When reviewing “the process that the administrator used in denyingtidyeeirts
consider “numerous ‘irregularities’ to determine ‘whether, in this claimanéise,c the

administrator has given the court reason to doubt its fiduciary neutralitl.(quotingPost 501

F.3d at 165f. “Ultimately, [the court] ‘determine[s] lawfulness by taking account ofesaly

®In Post the Third Circuit identified the following “illustrative, not exhaustivet, dis[identified irregularities]: (1)
reversal of position without additional medical evidence; (2)satfing selectivity in the usad interpretation of
physiciansreports; (3) disregarding staff recommendations that benefits bdedvand (4) requesting a medical
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often casespecific, factors, reaching a result by weighing all togeth&t.”(quotingMetro Life
Ins. Co. v. Glenn554 U.S. 105, 117 (2008)).

B. The Applicable Record

1. The Disability Plan

Liberty Life provided shortand longterm disability insurance to employees of Pratt
Industries pursuant to a group disability income policy (the “Disabilityci?9l Defendant’s
Statement of Material Fact; Supp of Mot. for Summ J. (“Def’s Facts”) at § 1;
Administrative Record (“Admin. R.”) at 0000051, Doc. No. 32.% The Disability Policy
covered the plaintiff because he wasantcontroller with Pratt Industries. Amended Compl. at
19 3, 4 Defendant’s Answer and Affirmative Defenses at 1 3, 4.

With regard to the provision of shadrm disability (“STD”) benefits, the Disability
Policy states that “[w]hen Liberty [Life] receives Proof that a Covereddhas Disabled due to
Injury or Sicknessand requires the Regular Attendance of a Physician, Liberty [Life] aill p
the Covered Person a Weekly Benefit after the end of the Elimination Period,t sabpticer
provisions of this policy? Admin. R. at0018. To provide further guidance on dlgity for
STD benefits, a covered employee must refer to the definition section of dialiBidolicy as

it contains the definitions of numerous terms and phrases applicable to claim®fteafits

examination when all of the evidence indicates disability[.]” 501 Bt3b5 (internal citations omitted). Some
other examples of

[p]rocedural anomalies that call into question the fairness of the proakssiggest arbitrariness
include: relying on the opinions of ndreating over treting physicians without reaspfailing to
follow a plan’s notification provisions. . .relying on favorable p&s while discarding unfavorable
parts in a medical reporfand] denying benefits based on inadequate information and lax
investigatory procedures.

Morgan v. The Prudential Ins. Co. of Am55 F. Supp. 2d 639, 643 (E.D. Pa. 2Q1ternal citations omitted).

" The plaintiff did not file a response to Liberty Life’s statement of matitias.

8 For ease of reference, although the documents contained in the administratiteastohave a reference to
“LL,” the court has removed this reference from any citations to the adraiihis record.

° The elimination period for STD benefits is 14 calendays from “Injury” or “Sickness.” Admin. R. at 0004; Pl.’s
Facts at | 3; Def.’s Resp. at { 3.
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In this regard, the Disability Policy defines the term “Disabled” to mean tasut of Injury or
Sickness the Covered Person is unable to perform the Material and Substatiggbihis Own
Joh” Plaintiff's Proposed Stipulation of Facts (“Pl.’s Facts”) at | 2; Deéat's Resp. to Pl.’s
Proposed Stipulation of Facts (“Def.’s Resp.”) at T 2; AdmiratRl008. The DisabilityPolicy
defines the terms “Injury” and “Sickness” to mean:
“Injury”  means bodily impairment resulting directly from an accidand
independently of all other causes. For the purpose of determining benefits under

this policy:

1. any Disability which begins more than 60 days after an Injury will be
considered a Sickness; and

2. any Injury which occurs before the Covered Pelisooovered under this

policy, but which accounts for a medical condition that arises while the Covered
Person is covered under this policy will be treated as a Sickness.

“Sickness” means illness, disease, pregnancy or complications of pregnancy.
Admin. R. at 0010, 0012. The Disability Policy also defines the phrase “Material and
Substantial Duties” as “responsibilities that are normally required tmrperthe Covered
Person’s Own Job and cannot be reasonably eliminated or modifiedat 0010 Finally, the
Disability Policy defines the phrase “Own Job” as “the Covered Person’s job thatde
performing when his Disability or Partial Disability begand:; Def.’s Facts at {;3ef.’s Resp.
atf 2

As for longterm disability (“LTD”) benefis, the DisabilityPolicy includes an initial
provision identical to the one providing for STD benefitsAdmin. R.at 0027. Some ohe
applicable definitions to the terms and phrases, however, are different. In partibalar

Disability Policy defines “Disabled” or “Disability” with respect to LTD ledits as meaning

9 The Disability Policy provides that the Elimination Period for LTD benefigdislays. Admin. R. at 0005; Pl.’s
Facts at { 3; Def.’s Resp. at { 3.
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“during the Elimination Period and the next 24 months of Disability the Covered Person, as a
result of Injury or Sickness, is unable to perform the Material and Subbktanties of hisOwn
Occupation.”ld. at 0008 PI.’s Facts at § 2; Def.’s Resp. at;{D@f.’s Facts at 1 15

Unlike the definition of “Disabled” applicable to STD benefits, the LTD benefits
definition references the phrase “Own OccupatioAdmin. R. at 0008.The Disdility Policy
defines “Own Occupation” as “the Covered Person’s occupation that he was pegferh@n
his Disability or Partial Disability began. For the purposes of determinireplity under this
policy, Liberty [Life] will consider the Covered Person’s occupation as it is albyrmperformed
in the national economy.” Admin. R. at 0010; Pl.’s Facts at § 2; Def.’s Resp; Bt.% Facts at
1 15 Also, after receiving benefits for 24 month3D benefits will continue if thelaimant’s
condition preentshim or herfrom performing the duties of any occupation. Admin. R. at 0008;
Def.’s Facts at | 15.

Along with the aboveeferenced provisions applicable to claims for STD and LTD
benefits, the Disability Policy provides that “Liberty [Life], at its oexpense, may have the
right and opportunity to have a Covered Person, whose Injury or Sickness is the batsnof a
examined or evaluated at reasonable intervals deemed necessary by Liibekty This right
may be used as often as reasonably required.” Admat G045 Pl.’s Facts at | 4; Def.’s Resp.
at 1 4 With regard to interpretings provisions,the Disability Policyprovides that “Liberty
[Life] shall possess the authority, in its sole discretion, to construe the tetms pblicy and to
determine benefit eligibility hereunder. Liberty[ Life’s] decisiargarding construction of the
terms of his policy and benefit eligibility shall be conclusive and binding.” Admin. R. at;0046
Pl.’s Facts at 1 5; Def.’s Resp. at.{ I addition to having responsibility for deciding questions

concerning benefit eligibility, Liberty Life is “responsible foaying benefits to covered persons
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determined to be eligible for such benefits.” Stipulation at 3, Doc. Nd?I32Facts at | 6;
Def.’s Resp. at 1.6
2. The Plaintiff’'s Application for STD Benefits

In January 2013, the plaintiff submittedlisability claim for STD benefits with Liberty
Life. Admin. R. at 0071, 0378 On the claim form, the plaintiff indicated that his injury or
illness began on January 4, 2013, and his last day of work was on that date. Admin. R. at 0370
When asked to describe “how and where the injury occurred” or the “onset and nature of your
illness,” the plaintiff stated: “Impaired mobility and inability to walk unassistedghtRleg
unable to sustain weight. Extended periods of obesity may have caused detenioratndion
of joints and tendons. Despite significant weight loss, impairment has irstreasgmin. R. at
0370.

As part of Liberty Life’s investigation into the plaintiff's claim for STD leéts, it
requested medical records and information from an intemedicine/primary care physiciaDr.
Ryan Minnich, who the plaintifiadidentified as his treating physician. Def.’s Facts atMl4s
Facts at  13; Def.’s Resp. at { A8tmin. R. at 0071, 0370. In response to this request, Liberty
Life received vaous documents from Dr. Minnich reflecting treatment recadd medical
reportsduring 2012. Def.’s Facts at  5; Admin. R. at 0373-0395.

Included among those medical records was a March 15, 2012 carotid ultrasound report

showingthat the plaintiff hadBilateral 1649% stenosis of internal carotid arteries.” Pl.’s Facts

™ n the plaintiff's proposed stipulation of undisputed facts, he indicatesi¢hsubmitted a disability claim form on
January 4, 2013Se€Pl.’s Facts at 1 1. This appears to be incorrect because the plaintiff signedezhthd

disability form on Januar¥l, 2013.SeeAdmin. R. at 0370. This January 11, 2013 date also appears to be
inaccurate, at least in terms of when the plaintiff would have presentelistemployer or Liberty Life because the
form also indicates that the date of his last visis Wal-15-13,” which would have occurred after the date he signed
the form. Id. In addition, the plaintiff appears to have attached a form completegdyyRinnich, D.O., which is
dated on January 18, 2013. Admin. R. at 0374. All of this gives materare to Liberty Life’s assertion that the
plaintiff did not provide it with notice of his claim form until Janp22, 2013.SeeDef.’s Facts at { 1 (citing

Admin. R. at 0071). Despite the potential discrepancy as to when théfpfast submitted aisability claim, the
actual date of the claim has no bearing on the court’s analysis here.
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at  10; Def.’s Resp. at § 10; Admin. R0884. The records also contained an April 24, 2012
report from cardiologist Roger B. Rehr, M.D., F.A.C.C. Pl.’s Facts at Péfl's Resp. at T 11,
Admin. R. at 038@389. This report indicated that the plaintiff “is a delightful, morbidly obese,
58-yearold man currently weighing 417 pounds.” Admin. R. at 0386.

The plaintiff had informed Dr. Rehr that

[o]ver the past @ monthghe] hasnoticed a decreased exercise tolerance. If he

walks even 25 feet he will become diaphoretic and short of breath. He has had no

chest discomfort. He has had no orthopnea or PND but he does steegziimer

due to back pain.

Id.; Pl.’s Facts at § 11; Def.’s Resp. at § 11. Dr. Rehr also reportedabeyercise stress test
that the plaintiff performed in September 1999, during which “[h]is functional capaag\3@%o
impaired.” Admin. R. at 0386.

During his review of systems, Dr. Rehr noted that

[plertinent positives reported by the patient include episodic weight gain or

weight loss, right knee discomfort with walking, dyspnea with exertion, or

diaphoresis The patient does report that his wife has indicated that he stops
breathing sometimes whée is sleeping. He was set up to have a sleep study in

2004 . . . but refused to complete the study because of the smell of the EEG

electrode paste on his scalp. Otherwise, on questioning the patient,

comprehensive review of all other systems is negati
Id. at 0388.

For the physical examination, Dr. Rehr noted that the plaintiff “is morbidlyeobéte
hasdifficulty lying down on the examination table and then again sitting up becausesidéis
He appears to be in no acute distress and is rmt sii breath at rest.”Id. Dr. Rehr’s
impressions of the plaintiff were: “Increased dyspnea with exertion and diaghavih

exertion over the past® months|[;] . . . Morbid obesity[;] . . . Likely obstructive sleep apnea][;] .

.. Dyslipidemia[;] .. . Diabetes[;] . . . [and] Medical noncompliancéd:
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In his “Discussion/Plan,” Dr. Rehr indicated in pertinent part as follows:

[The plaintiff] presents a problem in terms of his morbid obesity and his rhedica
noncompliance. He previously refusedctumplete a sleep apnea study because

of the electrode paste. He has not taken any of his medications for the past two
days because he “forgot”. He did manage to lose substantial weight and dropped
down to 340 pounds in February of 2010 but then gainatiback.

At this time he has shortness of breath with relatively small amounts of exertion,
which have been present and without significant change for the {Sastofiths.
Because of his risk factor status | was concerned about the possibilityighat th
might represent coronary artery disease and | wanted to obtain a dobutamine
echocardiographic stress test with him. | discussed the procedure of that study,
the risks of it, etc[.], and he refused at this time to have the study becausas‘h

to walk too far when he goes to The Reading Hospital for studies”. As he
describes it, with his morbid obesity he is unable to walk as far as he needs to. |
indicated to him that The Reading Hospital has Valet parking and we could
arrange for a wheelchair to nidgem at his car and take him to the stress test area,
but he declined that at this time. He said he will “let that one alone for now” or
something with that meaning, indicating that he did not want to pursue testing at
this time in spite of the reasorw fit, which | explained fully to him.

| indicated to him] the importance of taking medications as prescribed and
pointed out that stopping the metoprolol could, in fact, precipitate a myocardial
infarction. He agreed to start on his medications again tonight and to take them
faithfully. He is going to monitor his blood pressure twice daily, while at rest,
over the next month and he will see me back in the office in a month and we will
make further adjustments in his therapy.

Otherwise, | discussed with him the real need to get him set up for sleep apnea
testing again and, as you will see from the enclosed note, | have sent aletter t
Respiratory Specialists trying to do everything possible to get him to prodtted w
the sleep apnea test. | am hopeful, if necessary, they will modify their procedure
slightly in order to be able to get some useful information on a perhaps less than
optimal study as opposed to no information obtained because a perfectly
performed test cannot be done.

Id. at 0388-0389.

Also included in the medical records was a May 4, 2012 report from Karen Delong,

MSN, CRNP, from Respiratory Specialists, which indicated that the plasuffered from

obstructive sleep apnedd. at 03910395; Pl.’s Facts at § 12; Def.’s Resp. at § Axhough

Nurse Delong discussewith the plaintiff about the possibility of a sleep study and
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recommended that he get one, the plaintiff did not choose to schedule any studiesiraetha
Admin. R. at 0394.

Dr. Minnich also provided Liberty Life witlan Attending Physician’s Statemeddted
January 18, 2013Id. at 03730374; Pl.’s Facts at § 14; Def.’s Resp. at  Ithis statement,
Dr. Minnich stated that he had treated the plaintiff since January 13, 2012, and thd'plasitif
visit with him occurred on January 15, 2013. Admin.aR0373. Dr. Minnich also stated that
the plaintiff was advised to cease work “by [his] employer due to his abngaitdl Id. Dr.
Minnich identified the following diagnoses: Abnormality of gait, morbid obesity,rotsie
sleep apnea, LegQalve Perthes Disease, hypertension, “NIDDM,” and hyperlipidehdiaHis
prognosis for the plaintiff was “fair.”Id. Dr. Minnich’s proposed treatment plan was “His
maintain [sic] of treatment is weight loss related morbid obesity. He is not a surgical
candidate.”ld. at 0374. In completing the remainder of the form, Dr. Minnich indicated that the
plaintiff had (1) a Class 4 physical impairment, defined as a “[m]odenaitation of functional
capacity; capablef clerical/administration activity;” (2) a Class 3 mental/nervous impairment,
defined as “[p]atient is able to engage in only limited stressful sitsatod engage only in
limited interpersonal relations (moderate limitations);” and (3) a Class dacardpairment,
defined as a “[m]arked [[Jimitation'® Id.; Pl.'s Facts at 11 148; Def.'s Resp. at 11 14-18.

As part of its assessment of the plaintiff's claim for STD benefits, Libleify also

received an Employer’'s Statemdatm completed byErin Cutler (“Cutler”),a regional human

2 For physical impairments, the classes ranged from Class 1, deditigraalimitations of functional capacity;
capable of heavy work,” to Class 5, defined as “[s]evere limitation atifumal capacity; incapable of minimum
activity.” Admin. R. at 0373. For mental/nervous impairmentsclasses ranged from Class 1, defined as
“[p]atient is able to function under stress and engage in interperstaiidms (o limitations),” to Class 5, defined
as “[p]atient has significant loss of psychological, physiologjpaisonal, and social adjustment (sever
limitations).” Id. Finally, for cardiac impairments, the classes ranged from Class ledef#[n]o limitaion,” to
Class 4, defined as “[c]Jomplete limitationld.
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resources manager &fratt Industries® Id. at 0404. The form indicates that the plaintiff's
occupation was a controller, and this position was “[a]ccountable for all accounting et
the company, accounfsayable, accounts receivable, invoicing, billings, and other financial
duties.” Id. The form also listed the physical requirements of the job as involving sitting for
80% of the day, standing for 10% of the day, and walking for 10% of thelday-he form also
identifiedthelifting requirements as five poundgd.

During the review process, nurse Karen Hughes reviewed the plaintiff s\fllprapared
aJanuary 31, 2018le note summarizing the results of her reviel. at 0070Q Def.’s Facts af
7. In the notes of Ms. Hughes’ file summary, she noter alia, the following: (1) the
plaintiff contemplated medical leave after Pratt Industries recommended b dug mobility
issues; (2) the plaintiff was ambulating with a cane and repadisapmfort of his right knee;
(3) the plaintiff had comorbid conditions of diabetes and morbid obesity, but the diabetes was
well controlled per recent lab work; and (4) the plaintiffs physical exanoinatvas
“ESSENTIALLY NORMAL” and there were no docwented musculoskeletal examinationd.
Based on her observations that there were no physixamn findings to support a gait
abnormality; thus, she concluded that “WHILE THE [PLAINTIFF] MAY NEED TOIUZE
A CANE AS NEEDED FOR COMFORT, THERE IS NO EVIDENCE OF FUNCTIONAL
DEFECTS TO NECESSITATE AN ASSISTIVE DEVICE.Admin. R. at 0070; Def.’s Facts at
T17.

Via a letter dated February 5, 2013, Liberty Life denied the plaintiff'snclar STD
benefits. Def.’s Facts at § &I.’s Facts at § 31; Def.’s Resat § 31;Admin. R. at 03620364.
In denying the claiml.iberty Life stated that it had reviewed the records from Dr. Minnich and

had consulted with a disability nurse case manaef.’s Facts at | &I.’s Facts at § 31; Def.’s

13 The form was dated January 22, 2013. Admin. R. at 0404.
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Resp. at § 31Admin. R. at 03620363. Liberty Life noted that his medical condition was not of
such severity to “prevent [him] from performing [his] sedentary job dutiegsharequire[d him]

to sit 60% [sic], with occasional walking 10% of the time.” Pl.’s Facts at { ILsBResp. at |
31; Admin. R. at 0363In addition, Liberty Lifestatecthat

[a]lthough you were diagnosed with gait abnormality and it was documented you

reported symptoms of pain in your right knee and in the right side of your pelvis,

there were no almmmal physical exam findings to support restrictions and
limitations. While it is noted you ambulate with a cane as needed for comfort,
there is no evidence of functional deficits to necessitate an assistive device.

We understand that you may have symptoms associated with your condition;

however, the above information does not support a condition of such severity to

preclude you from performing your job as a Controller for Pratt Industries, U.S.A
Id.; seeDef.’s Facts at 1 8.

On February 7, 2013hortly after the decision to deny the plaintiff's STD benefits claim,
Liberty Life received a physical job evaluation form completed by Cuthebehalf of Pratt
Industries USA. Def.’s Facts at § 9; Pl.’s Facts at | 45; Def.’s Resp. aAfidi. R. at0360.

In describing the physical requirements of the plaintiff’s controller job, unfigeetrlier form

she completed on behalf of Pratt Industri@stler indicated that the job required him to sit 3
hours a day, stand 2 hours a day, and walk 2 hoday.aDef.’s Facts at 1 9; Pl.’s Facts at  45;
Def.’s Resp. at { 45; Admin. R. at 0360utler also stated that the plaintiff was required to bend
frequently, reach above shoulder level frequently, reach shoulder level frgguerd! reach
below shoulder level frequently. Pl.’s Facts at | 45; Def.’s Resp. at § 45; Admah.0R60.

The plaintiff also had to lift up to 20 pounds daily. Pl.’s Facts at | 45; Def.’s Resp. at | 45;

Admin. R. at 0360. In the comments sectiGntler stated that “[a] gréaleal of the Controller

job requires significant walking and getting around the plant for physicahtonyeand taking
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stock of product.” Pl.’s Facts at § 45; Def.’s Resp. at | 45; Def.’s Facts at 1 ?).Rinat
0360.

The plaintiff appealed from Ldaty Life’s decision to deny STD benefits via a letter
dated February 20, 2018ndattached medical documentation. Admin. R. at 633%9. In his
letter, the plaintiff statednter alia, that (1) he experienced pain and fatigue while using his
cane, but it was “bearable as long as | am going a short distance,” (2) he experienced
“excruciating” pain when he takes his weight or load off of his leg, (3) he has ‘habbe’gpain
in his lower back if he stands for too long, even while using his cane, ¢dlptirer back pain
causes him to avoid going into the plants and warehouses because there are verg$ew piac
and rest, (5) he could not use a wheelchair or scooter to move about in the plants and warehouses
due to the irregular surfaces and levdB) “[tlhe stairs and irregular surfaces became a
significant issue at both plants [he] was responsible for, as there are @aiffidesonference
rooms on two different floors of both, with no elevators,” (7) when traversing the, dtair
would use both hands to grab the railing while tying his cane to his belt and draggingat behi
him, (8) he frequently experienced “stumbling and missteps” on the stairsh(adused other
employees to “express worry and concern”), (9) he requested and repeivedsiam not to
attend the October 2012 Pratt controller meeting due to his worsening mobiitssfgddé0) he
missed some doctors’ visits over the past year due to work emergencies and na bécaus
“negligence or low concern,” (11) although he was able to delegate some of his respeasibili
to minimize the amount of walking he has to do at work, he was not able to count on the
delegation to other employees to get consistent results and, thus, “while comgritana desk
work is indeed the biggest slice thfe day, timewise, every plant controller in the corrugated

packaging manufacturing industry needs to be capable of observing product and production
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within the typical 150,000 sf plant and/or warehouse,” and (12) “everyone that knowsr deal
with [him] . . . have no question . .that [he has] become disabled, and that [he] needs
rehabilitation now. This was not [his] idea or decision or request, and if not fotéineention,

[he] would still be trying to hobble around pain or not.” Pl.’s Facts4d; Pef.’s Resp. at | 42;
Admin. R. at 0345-0348.

Among the documents attached to the plaintiff's February 20, 2013 letter weesvaditc
notes from Sanélanafi, M.D., an internist. Admin. R. at 038359; PI.’s Facts at | 21; Def.’s
Resp. at § 21. The notes reflect that the plaintiff visited Dr. Hanafi for teyyseon,
Hyperlipidemia, and obesity. Admin. R. at 0353, 03%%. Hanafi indicated that the plaintiff
told her that “[h]e works at plants in a company that manufactures boxes wheréhamo60%
of the time he has a desk job however has to go on site and be on his feets hethmas had
[flalls.”  Admin. R. at0353. The plaintiff described to Dr. Hanafi “right leg pain which is
excruciating burning and tingling pain from his right hip down to his right knee, not assbcia
with back pain however gets worse about a scale of 10/10 when [wipgghtg.” Admin. R. at
0353 Pl’s Facts at § 21; Def.’s Resp. at 1 21. In addition, the plaintiff “usesmea to
compensate his weight and of course has gait dysfunction which has been leadulgpte m
falls in the past.”Admin. R. at 0353; Pl.’s Facts at § 21; Def.’s Resp. at | 21.

During Dr. Hanafi’'s physical examination of the plaintiff, she noted that thetifidad
“[llimited range d motion of the right hip joint and knee joint because of excruciating pain.
Patient moaning and seems to be in extreme pain while trying to extend his rigi8ttagyht
leg raising test in sitting position is positive for sciatica at approximatetjedBees.” Admin.

R. at 0354; Pl.’s Facts at § 21; Def.’s Resp. at 1 21. In Dr. Hanafi's review of sysnsioen

noted that the plaintiff had a “[n]Jormal [m]Jood” and was “[c]ooperative.” Admin. R. at 0354.
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Dr. Hanafi's assessmeahd diagnosis indicatétiat the plaintiff haql) obesity, (2) ambulatory
dysfunction, (3) pain of right leg, (4) juvenile osteochondrosis of hip and pelvis, (5iakse
hypertension, (6) sciatica of right side, and (7) repeated falls. Admin. R. al08865Pl.’s
Facts aff] 21; Def.’s Facts at { 21. Dr. Hanafi also noted past diagnoses of non-insulin dependent
diabetes mellitus, valvular heart disease, hypertension, hyperlipidemia,aéonpulysfunction:
legg perthes disease, and obesity. Admin. R. at 0354.

Dr. Hanafihad the plaintiff submit to an-say of his right hip and right knee along with
the examination. Admin. R. at 0355, 03B859. The xay of the plaintiff's right hip revealed
osteoarthritis with possible osteonecrosis of the femoral head. Admin. R. at 03%&als.’at
1 21; Def.’s Resp. at | 21. Theray of the plaintiff's right knee revealed “[n]Jew dystrophic
calcification adjacent to the medial femoral condyfe.Admin. R. at 0359; Pl.’s Facts at { 21;
Def.’s Resp. at  21.

In addition to Dr. Hanafi’'s office visit notes and thaay reports, the plaintiff also
provided Liberty Life with progress notes from a visit with Tracy D. Frazthbd.O, of
Commonwealth Orthopaedic Associates on February 13, 2013. Admin. R. at 0351; Pl.a Facts
1 22;Def.’s Facts at § 22Dr. Frombach’s noteBom her examination of the plaintifevealed
impressions of (1) morbid obesity, (2) weakness in the quadriceps, hamstring, #agldnip(3)
severe osteoarthritis of the right hip, and (4) mild osteoarthritis chasfgédse right knee.
Admin. R. at 0351; Pl.’s Facts at § 22; Def.’s Resp. at {R2@r physical examination notes
showed that (1) the plaintiff had “crepitus about the knee with flexion and exteris{@n[d
McMurray’s sign gave him general discomfort, (3) he had “minimal range of matbmeernal

and external rotation of the hip,” giving him discomfort through his quadriceps, and (4) he had

1n the parties’ submissions, they characterized this finding as “milengeative changes.” Pl.’s Facts at ] 21;
Def.’s Resp. at 21
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“weakness through the hip flexor and lifting the leg off the table with approXymét&
strength.” Admin. R. at 0350; Pl.’s Facts at 1 22; Def.’s Resp. at | 22.

Dr. Frombach also reviewed the plaintiff's February 8, 2018ys of hs knee and hip.
Admin. R. at0350; Pl.’s Facts at § 22; Def.’s Resp. at 1 22. TFhayof the knee showed mild
degeneative changes of the medial femoral condyle, and theey»of the hip showed “severe
degenerative changes.” Admin. R0860; Pl.’s Facts at | 22; Def.’s Resp. at | 22.

Regarding her plan for the plaintiff, Dr. Frombach indicated that the plaimiidvbe
sent to another doctor “for further evaluation of his right hip severe degerecaanges and
prior history of Legg Calve Perthes disease for evaluation of total hip regaténAdmin. R.
at 0351; Pl.’s Facts at { 22; Def.’s Resp. at | B2. Frombach did not feel that the plaintiff
“needs full disability” because he “can perform sedentary work duties.” Admin. R. atRI351;
Facts at  22; Def.’s Resp. at { 22. In addition, Dr. Frombach noted that the plaintiff had a
handicap placard, which she felt was appropriate for him, and he could continue to walk with his
four-prong cane. Admin. R. at 0351; Pl.’s Facts at § 22; Def.’'s Resp. at 1 22. Nonetheless, she
indicated that “due to [the plaintiff's] . . . osteoarthritis and obesity, [he] shouldaiktfor any
long periods of time or any long distances.” Admin. R. at 0351; Pl.’s Facts aD%22; Resp.
at 22.

Following the receipt of this additional information from the plaintiff and aftegiveng
the February 7, 201b descripton from Cutler, Liberty Life referred the plaintiff's file to
another of its nurse case managers for a file review. Def.’s Facts at | 11;. Rinarf®068-

0069. On February 26, 2013, Nurse Janet Green prepared notes to summarize her efvVew. D
Facs at § 12; Admin. R. at 008869. In the note, Nurse Green summarized the records she

reviewed and concluded that the plaintiff's mobility and hip problems prevented him from

23



walking and standing on more than an occasional basis. Def.’s Facts atdphiig; R. at 0068
0069. Soon thereafter, Liberty Life reversed its initial decision denying thmtgf's STD
benefits claim, and he ultimately received STD benefits for the period of JaRLaR013,
through April 7, 2013, which was the maximum duration applicable for such benefits under the
Disability Policy!® Def.’s Facts at § 1%I.’s Facts at { 8; Def.'s Resp. at J/AImin. R. at
0067, 0068, 0074, 0148 he plaintiff's gross STD benefit was $750.00 weekly. Pl.’s Facts at
8; Def.’s Resp. at  8; Admin. R. at 0148.

3. The Plaintiff’'s Application for LTD Benefits

Shortly before the expiration of the plaintiffs STD benefits, LibertyelLbegan
evaluating him to determine his eligibility for LTD benefits under the Disabiliticio Def.’s
Factsat 1 14; Admin. R. at 0320321. As part of this investigation, Liberty Life sent requests
for records to the plaintiff's treating physicians. Def.’s Facts at { 16)iAdR. at 0308301,
0306.

In response to Liberty Life’s requests, it received records from Dr. J@imeh, an
orthopedic surgeon who examined the plaintiff in March 2013. Def.’s Facts at § 16;aetss F
at T 23; Def.’s Resp. at T 23; Admin. R. at 08@84. Dr. Stelmach’s March 20, 2013 office
visit notes indicate that his imprésss were that the plaintiff had (1) severe osteoarthritis of the
right hip, and (2) “severe degenerative changes [due to] flattening of the femeach and

increased femoral neck angle questionable due to the priorCaiggPerthes disease.” Pl.’s

'3 iberty Life claims that it reversed its decision based on Nurse Green ridéf.’s Facts at  13.
Unfortunately, while this appears to be possible chronologicaitiiput a further explanation to assist the court
with interpreting the claim nose the record does not set forth the precise basis for Liberty Life chadtsying
decision. While Liberty Life reversing its decision is relevant to Hekground of this case, the rationale for the
decision is irrelevant to the ultimate disposition @ tase because of the different definitions of “Disability” for
STD and LTD benefit claims in the Disability Policy.
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Fads at | 23; Def.’s Resp. at  23; Admin. R. at 08884. Dr. Stelmach’s treatment plan was
as follows:

At this point due to his weight and not being a surgical candidate, he will need to

lose another 5A00 Ibs to get closer to a more appropriate BMe définitely is

in need of a total hip replacement. When he gets closer to a more appropriate

weight and he can be medically cleared we will do the total hip replacement. At

this point the patient is probably not able to perform his work duties due to th

risks of falling and ambulatory dysfunction when he walks. He seems to be pretty

unstable on his leg and his four prong [cane] will help him with this, but due to

the osteoarthritis and obesity it is appropriate to say that the patient will not be

ableto walk on a regular basis.

Pl.’s Facts at 1 23; Def.’'s Resp. at { 23; Admin. R. at 0303-0304.

Liberty Life also forwarded Dr. Stelmach latter dated March 28, 2013, and a
“restrictions forn?*® In the letter, Liberty Lifeasked whether the plaintiff could perform
sedentary or light capacity work and provided definitions and characteristicshofoowis of
work.'” Def.'s Facts at  16; Pl.'s Facts at 11 24, 25; Def.'s Resp. at 1 24, 25; Admin. R. at
0302. Dr. Stelmach ternedthe letter to Liberty Life on March 29, 2013, and he indicated his

opinion that the plaintiff “is unable to work [at] this tim¥"Def.’s Facts at | 16; Pl.’s Facts at |

181t appears that Liberty Life faxed both documents to Dr. Stelmach orhN8;2013. Admin. R. at 03@IB02.
Y The letter identified “light work” as follows:

Light Work — Exerting up to 20 pounds of force occasionally, and/or up to 10 pounds of force
frequently, and/or a negligible amount of force constantly (Constaattivity or condition exists

2/3 or more of the time) to move objec Physical demand requirements are in excess of those for
Sedentary Work. Even though the weight lifted may be only a negligimeraa job should be
rated Light Work: (1) when it requires walking or standing to a sigmificegree.

Pl.’s Facts af] 24; Def.’'s Resp. at T 24; Admin. R. at 0310. The letter also defined “sgdentl” as follows:

Sedentary Work — Exerting up to 10 pounds of force occasionally (Occasionally: activity or
condition exists up to 1/3 of the time) and/or a negligible amourdroéffrequently (Frequently:
activity or condition exists from 1/3 to 2/3 of the time) to lift, carry, pypsti, or otherwise move
objects, including the human body. Sedentary work involvesgsithost of the time, but may
involve walking or standing for brief periods of time. Jobs are sedeifitanlking and standing
are required only occasionally and atlher sedentary criteria are met.

Pl.’s Facts at § 25; Def.’s Resp. at { 25; Admin. R. at 0310.
18 The forms also had a footer showing that they were transmitted/receiviadsiiaile on March 29, 2013.
Admin. R. at 03060302.

25



26; Def.’s Resp. at T 26; Admin. R. at 0300. On the same DateStelmach returned the
restrictions form to Liberty Life where he also indicated his opinion thatlthetiff was capable
of “no work [at] this time.” Pl.’s Facts at  26; Def.’s Resp. at § 26; DedicssFat  16; Admin.
R. at 0302.

The plaintiff alsocompleteda Liberty Life activities questionnaire support of his claim
for benefits Pl’s Facts at | 43; Def.’s Resp. at { 43; Admin. R. at 0288. In the
guestionnairethe plaintiff indicated that he (1) could sit for 15 consecutive minutes, (2) could
stand for 1.5 consecutive minutes with cane support, but was limited by back pain and arm
fatigue, (3) could walk for 2 minutes with cane support, but possibly for lohgerleaned his
weight onto a shopping cart, (4) did not stand or walk without sup{@)sat, laid, or slept for
22 hours a day, (6) stood (with cane support) approximately 20 minutes a day, and (7) walked
(with a cane, bracing, or shopping cart) for approximately 90 minutes a dayn®} séeep in a
flat bed, so he uses a reclinersleep, (9) experiences fatigue when he uses a normal or desk
chair, (10) can sit in a car with a reclining seat for about a maximum of one hour, (11) had a
handicapped placard, but had to come back to a location if a handicapped spot was unavailable
or not within a “couple minutes of a shopping cart” (where he would use his cane to get to the
cart), (12) can do approximately 20 minutes of shopping if he has a shopping cart, but could not
go into a store that did not have or allow shopping carts, and @s8unable to travel or take
vacations due to mobility issues and the need for a recliner to sleep. Pl.’atF%et8; Def.’s
Resp. at 1 43; Admin. R. at 020279. The plaintiff also stated that his lack of mobility kept
him from getting out into thetypical 150,000 [square foot] production plant and warehouses, to
attend to job cost duties and inventory duties, and troubld$hmoduction reporting.” Pl.’s

Facts at | 44; Def.’Resp. at | 44; Admin. R. at 0280. The plaintiff stated that he n¢leided
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type of mobility, which “include[ed] being able to get between loads and units.” PIt's &t
44; Def.’s Resp. at { 44; Admin. R. at 0280.

Along with requesting and receiving records from the plaintiff's treatingsiplans as
part of its invesgation, Liberty Life sent an email to Pratt Industries requesting clatitic of
the physical requirements of the plaintiff's job becaGséler had submitted differg physical
job evaluation information. Def.’s Facts at { 17; Admin. R. at 03tGhe email, Liberty Life
indicated that it needed clarification and an accurate description of theffajoli demands as
part of its LTD benefits evaluation argb its vocational specialist couklaluate how the
plaintiff's occupation is performed in the national economy. Def.’'s Factd @t fidmin. R. at
0316. In response to this email, Pratt Industries sent an email stating that theatiofor
provided by Cutler on February 7, 2013,swaore accurate and should be used. Def.’s Facts at
17; Admin. R. at 0314.

After receiving Dr. Stelmach’s medical records and the clarification fratt Pidustries
about the plaintiff's job duties, Liberty Life requested its vocatioehhbilitation department to
complete a vocational report summarizing the principal duties of the plaintiffisoder
occupation as it is performed in the national economy. Def.’s Facts atAfid®). R. at 0294.

On April 8, 2013, Bernadette CodKCook”), a senior vocational case manager, prepared a
report in response to Liberty Life’'s request. Def.’s Facts at 1 18; Admat.@238-0240.

In Cook’s report, she summarizeéde principal duties associated with the plaintiff's
controller position, including the information provided by Pratt Industries. Dedcss at 1 19;
Admin. R. at 0238. She did not speak to the plaintiff. Pl.’s Facts at § 52; Def.’s Resp. at | 52;

Admin. R. at 0239-0240.
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Cook indicatedhat “[a]ccording to the review of file records and after reviewing the job
description provided by the employer, [tipdaintiff's] job as a Controller is most closely
representeddy the occupation of Controlfeas defined by the Dictionary of Occupational Titles,
fourth edition (“DOT”) and the Occupamal Information Network (“O*NET). Def.’s Facts at
1 19;Pl.’s Facts at 1 52; Def.’s Facts at | B2imin. R. at 0238239 A controller generally
directs the financial activities of an organization and essentially perfacowminting functions.
Pl.’s Facts at 1 52; Def.’s Facts at { 52; Admin. R. at 0239-0240.

Cook noted that a O*NETustom reporbn controllersindicated that (1) 100%f the
respondents reported sitting more than half the time continually or almost cogtig2plf 0%
reported making repetitive motions, (3) 86% reported walking/runningthess half the time
with 14% reporting never, and (4) 83% reported standing less than half the time with 17%
reporting never. Pl.’s Facts at § 52; Def.’s Resp. at { 52; Admin. R. at G&3%arding the
physical demands adfie position of controller, Coadtated as follows:

The occupation of Controller is considered a sedentary work classification

according to the DOT. According to the DOT sedentary work is defined as:

“Exerting up to 10 pounds of force occasionally (Occasionally: activity or

condition exists up to 1/3 of the time) and/or a negligible amount of force

frequently (Frequently: activity or condition exists from 1/3 to 2/3 of the thme)

lift, carry, push, pull, or otherwise move objects, including the human body.

Sedentary work involves sitting most of the time, but may involve walking or

standing for brief periods of time. Jobs are sedentary if walking and standing are

required only occasionally and all other sedentary criteria are met.”

The following physical demands were obtained frora BFOT, O*NET, and

[Occupational Outlook Handbook, 262P13 edition]. The physical demands of

climbing, balancing, stooping, kneeling, crouching, bending or twisting of the

body and crawling are not typical to this occupation. The physical demands of
reaching, handling and sitting are performed on a frequent basis. The physical
demands of fingering, standing, walking, making repetitive motions and using

your hands to handle, control, or feel objects, tools, or controls are performed on
an occasional basi
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Def.’s Facts at § 19; Admin. R. at 024®Based on these observations, Cook conclutat
“[w]ith a reasonable degree of vocational certainty, the typical physicahramof [the
plaintiff’'s] occupation of Controller are most often performed in #westary physical demand
cdaegory in the national economy. Based on standard vocational resourcest retearch and
my vocational expertise, paitne availability does exist in this occupatiomeéf.’s Facts at
19;Pl.’s Facts at § 52; Def.’s Resgt 1 52; Admin. R. at 0240.

Once it receivedCook’s vocational reportLiberty Life requested completion of a peer
review report by one of its consulting physicians. Def.’s Facts at { 20; Admin.OR3a In
response to the request, Liberty Life received an April 20, 2013 memorarehort from
Richard Avioli, M.D, a boarecertified orthopedic surgeon. Def.’s Facts at  20; Admin. R. at
0223-0227. Dr. Avioli did not conduct a medical examination of the plaintiff. Pl.’s Facfs at
33; Def.’s Resp. at  33.

In Dr. Avioli's report, hdisted all of the medical records he had reviewed and noted that
he had unsuccessfully tried to contact Dr. Stelmach, the plaintiff’s treatimgpedic surgeon.
Def.’s Facts at { 2CPl.’s Facts at | 33; Def.’s Resp. at { 38min. R. at 0223.Dr. Avioli
indicated that “[b]Jased on the information in the file his employer told the eemlog could no
longer do his job duties due to his obesity issues and being a danger to hifrteeiflaimant’s
job would require him to go into the plant to do inventory thus requiring him to walk and climb
stairs.” Pl.’s Facts at § 36; Def.’s Resp. at 1 36; Admin. R. at 0233. Dr. Avioli also stated tha
Dr. Minnich stated the plaintiff could work at a sedentary occupation, anartiispedic
physician, Dr. Stelmach, stated that the plaintiff could not work and needed a right hip
replacement. Pl.’s Facts at § 36; Def.’s Resp. at T 36; Admin. R. at 0233wioli listed the

current primary diagnosis as “severe degenerative atbfithe right hip which results in severe
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impairment of his ability to walk due to pain and stiffness, as well as instability gpatisvith
associated fall risk. His fall risk would put him at risk for possible hip fraatesulting from a
fall.” Pl.’s Facts at  34; Def.’s Resp. at  34; Admin. R. at 0223.

In response to a specific question asking him to describe any restrictionshaations
that were necessary because of the plaintiff’'s physical conditions, Dr. Atatdid as follows:

The medical record documentation indicates that based on the severity of the
claimant’s right hip condition with pain, stiffness, and unsteady gait with fall risk
that the claimant is capable of instrumental activities of daily living with the need
to ambulatewith an assistive device. He is capable of frequent sitting with
occasional standing and walking with an assistive device with no squatting,
kneeling or climbing and with no push/pull/lift greater than 10 pounds but
otherwise unrestricted us of his arms and hands. These restrictions and
limitations would be in effect until the claimant can undergo right total hip
replacement, at which time it would be expected that his functional capacity
would improve to the point where he could be considered for redumork with
appropriate limitations-8 months postoperatively.

Def.’s Facts at § 2®I.’s Facts at { 37; De$’'Resp. at  3Admin. R. at 0224.Dr. Avioli also
indicated that the plaintiff's obesity is a significantroorbid condition impacting his condition
at this time, since his weight is preventing him [from being] considered fbt togal hip
replacement.” Pl.’s Facts at {1 35, 37; Def.’s Resp. at {{ 35, 37; Admin. R. at 0224.

In his “analysis,” Dr. Avioli stated that

[a]rthritis of the hp can become an impairing condition with significant
impairment and restriction of activities of daily living. Initially, treatment options
include modification of activities, medications, and weight loss if appropriate,
since the force across the hip wigtanding and walking is three times the body
weight. If hip symptoms progress, fluoroscopically guided -iattecular
cortisone injection can be considered. When symptoms warrant it, total hip
replacement is the definitive treatment for this conditiorthe appropriately
selected individual. Obesity is a significant complicating factor for coraida

of hip replacement due to the markedly increased stress that the prosthetic joint
would experience, as well as the significant increased risk afjparsitive wound
problems associated with obesity.
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Pl.’s Facts at | 38; Def.’s Resp. at § 38; Admin. R. at 0224. Dr. Avioli noted-thgtreports
of the plaintiff's right hip and right knee dated February 8, 2013, stated thatther&ight hip
ostearthritis with probable osteonecrosis of the femoral head with flattening ofrtteegehead
with osteophytes and subchondral cysts.” Pl.’s Facts at § 38; Def.’'s®R&sp8; Admin. R. at
0225-0226.

On April 24, 2013,Dr. Avioli telephoned Dr. Stelmacdhgain to discusghe plaintiff's
condition and work capacity. Pl.’s Facts at 11 27, 32; Def.’s Resp. {1 27ef38; Facts at |
22; Admin. R. at 0078079, 0212. Dr. Avioli memorialized this conversation in an addendum
to his memorandum report, and indicated hatStelmach had

agreed that the [plaintiff] had the capacity for sedentary duty with fregitént

with only occasional walking and standing witke thse of a cane or crutches as

needed, with no kneeling, squatting, stooping or bending and no push/pull/lift

greater than 10 pounds, but otherwise with unrestricted use of the hands for fine

fingering.
Pl.’s Facts at { 27; D& Resp. at § 2Mef.’s Facts at {1 22, 23Admin. R. at 0212. Dr. Avioli
alsonoted that “[tlhese restrictions would be in effect until the [plaintiff] candresidered for
total hip replacement surgeayd if he proceeds with total hip replacement surgery, it would be
expectedthat these restrictions and limitations could be considered-Gtn®nths post
operatively.” Def.’s Facts at { 2Bdmin. R. at 0212.

On the same date as the abosferenced conversation, Dr. Avioli sent Dr. Stelmach a
letter to confirm that Dr. Stelmacgreed that the plaintiff was capable of performing sedentary
duty as Dr. Avioli defined during their conversation. Pl.’s Facts at  27'sDRésp. at § 27,

Def.’s Facts at | 24Admin. R. at0220,0216. Dr. Stelmach signed and returned the letter on

April 25, 2013. Pl.’s Facts at 1 27; Def.’s Resp. at 10&%;’s Facts at  24Admin. R. at 0216.
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On April 26, 2013, Pratt Industries provided Liberty Life with a typewritten &brob
description for the position of controller. Pl.’s Facts at § 46; Def.’s Resp. atApd6n. R. at
02030205. According to this job description, the purpose of the plaintiff's job “is for financial
management. This person is responsible for general accounting, physedbries and stock
takes, payables, order entbilling, cost accounting, financial reporting and bills of materials.
This person is responsible to protect all company assets.” Admin. R. at 0203. The job
responsibilities includanter alia, (1) 3 hours per day of corporate reporting of financials, (2) 3
hours per day of “[p]hysical plant inventory, ensure accuracy of physical inyeartadr report
result$,] and [ijnvestiga[te,] explain book to physical adjustments,” (3) 1 hour per day Bf, “A/
A/P, Billing,” and (4) 1 hour per day of invoicing. Pl.’s Facts at | 46; Def.'pRaisq 46;
Admin. R. at 0203. The “Physical Requirements” are noted as follows:

In order to successfully perform the job of Controller, a good portion of the day is

spent regularly out of [sic] on the manufacturing floor. The Controller must be

able to stand, walk, balance, bend/stoop, climb, kneel and squat as needed. This

person is empowered to manage and protect company assets and alsangeport

variances. If a Controller is unable to continuously perform these physites,

they will not be effective or accurate with financial reporting and the atiogu

aspects of his or her job.

Pl.’s Facts at 1 46; Def.’s Resp. at § 46; Admin. R. at 02Z&Rditional physical requirements
included (1) frequently (described 38-66% of the time) $iing, standing, walking, lifting or
carrying zero to ten pounds, reaching hands and arms in any direction, and kneelirgngrouc

or stooping repeatedly, and (2) occasionally (described3@%dlof the time) lifting or carrying

tento 20 pounds. Pl.’s Facts at § 47; Def.’s Resp. at 1 47; Admin. R. at 0204. A controller also
had to (1) work near moving or mechanical parts, loud noises, and areas of strong vibration, (2)

constantly make decisions that affect other people, financial resourcebeamgputation of the

company, (3)address constant financial conflicts and variances, (4) deal occasionally with
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unpleasant, angry, or discourteous individuals, (5) meet daily strict deadline$) amatk in a
team or group (described IBratt Industries as “critical andamdatory”). Pl.’s Facts at | 47,
Def's Resp. at § 47Admin. R. at 0204205. A controller also had to be responsible for specific
and detailed tasks set by the company, but also had approxima##0#30f the daily the to
structure his or her schedule as he or she saw fit. Pl.’s Facts at  47; Bsp.’aRYf 47Admin.
R. at 0205.

In further referace to the plaintiff's job,Cutler wrote an email to Chenta Kennedy
(“Kennedy”) of Liberty Life on May 1, 2013. Pl.’s Facts at  48; Def.’s Resp. at 1 48; Admin. R
0057, 0193. In this email, Cutler discussed the plaintiff's job duties as follows:

e [The plaintiff] was unable to perform the physical requirements of his job.
Due to his mobility issues, he was not ableb®® physically on the
manufacturing floor of the plant to take physical inventories, stock levels
and patrticipate in the month end closing process which requires a great
deal of time spent on the actual floor. These job duties are an expectation
for any ntroller at Pratt Industries [and] must be completed on a daily,
weekly and month[ly] basis. [The plaintifivas not able to complete
these responsibilities.

e On manydays, [the plaintiffjwas not able to physically be at the plant.
Due to his mobility isues, he was attempting to do his job from home
most of the time. There have been several instances in which he would
not attempt to come to work due to his mobility issues, weather issues, etc.
If there was any snow, ice, or messy winter PA “stuff’ lo& ground[the
plaintifff would not come to work. There were a few occasions that he
attempted to come to work, got in his car and drove to the plant and
refused to get out of his car as there was snow on the ground. Although
the snow was less than a half of an inch and was really just on the outside
corners of the building, he did not feel safe or secure enough to attempt to
get out ofhis vehicle with a cane. [The plaintifiyas working between
two plants— one in Reading, PA and one in Emmaus, PA. Both plants
have between 3 and 5 steps to get into the building and he was not able to
get himself up the stairs at either facility. His office in Reading, PA was
on the 2nd floor of the building and since we do not have an elevator there
and he would be forced to do the steps, we moved his office down to the
first floor and this only accommodated his needs for a short period of time
until he was not able to do the exterior steps to get into the plant. In
summation, he was only coming to work 1-2 dayswsek.
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e [The plaintiff]l was also unable to travel between the two plants at which
he was responsible for due to his mobility issues and joint/knee problems.
He had stated several times that the degree of the commute was wearing
him out physically and he could not do it anymore. The commute between
the two plants is approximately 25 miles. He was virtually unable to walk
it appeared. Iraddition, [the plaintifffhas also not been able to attend
Controller conferences which are at our head office in the Atlanta, GA
area. The company had purchased two seats on the airplane the first and
only year he was able to attend to accommodate his needs. He was also
unable to sleep in the bed at the hotel and he requested cots be brought to
his room from housekeeping.
The company did do all the extra’s [sic] that we could to work around [the
plaintiff's] disability. Unfortunately, his mobility issues prohibited him from
doing his job.
Pl.’s Facts at 1 4B0; Def.’s Resp. at 11 48-50; Admin. R. at 0193-0194.
According to Likerty Life’s claim notesKennedy forwarded the April 26, 2013 updated
job description from Pratt Industries to Liberty Life’s vocational constilté&Admin. R. at 0058.
Cook reviewed the updated job description and determined that it did not change her conclusions
in the April 8, 2013 reportld. In addition,the claim notes showed thidennedy characterized
the plaintiff's position as controller in the “sedentary/light” physical demaatdgory. Pl.’s
Facts at § 51, Def.’s Facts at {} Zmin. R. at 0058 In this same not&kennedy states that the
plaintiff has been in a sedentary position for over six months;taacefore this will be consider
[sic] is [sic] occupation.” Pl.’s Facts at | 54; Def.’s Resp. at { 54; Admin. R. at 0058.
The claims notes also reveal that the plaintiff had informed Liberty drfeApril 25,
2013, that his occupation was a “plant controller” and not just a controller. Pl.’s E§cE3a
Def.’s Regp. at § 53; Admin. R. at 0059. The plaintiff furtheroimhed Liberty Life that he
would not be able to earn the money or even get hired in any other type of eofatolbecause

all of his experience was as a plant controller. Pl.’s Facts at § 53; Dedps &€ 53; Admin.

R. at 0059.
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On May 2, 2013, lberty Life sent a letter to the plaintiff in which it indicated it was
denying his application for LTD benefits under the Disability Policy. Bd¥dcts at | 25; Pl.’s
Facts at 1 55; Def.’s Resp. at  55; Admin. R. at @138EL. In the letter, Liberty Life listed the
information it reviewed and summarized the records and information underlying its
determination to deny the plaintiff's claim, includingter alia, (1) the February 7, 2013 and
April 26, 2013 job descriptions, (2) Cook’s vocational analysis in which she determined the
plaintiff's occupation title and how the occupation is normally performed in the national
economy, (3) medical information from Dr. Hanafi, Dr. Minnich, Dr. Frombach, Dim&td,
and Ann Wellock, R.D., L.D.N., and (4) Dr. Avioli's peer review report, includingatidendum
which reflects his telephone conversation with Dr. Stelmach and the agreemeéhneé thlaintiff
could perform “sedentary” work as Dr. Avioli had definddef.’s Facts at § 25; Pl.’s Facts &t 1
57, 60 Def.’s Resp. at § 57, 60 Admin. R. at 01970200. The letter stated that Liberty Life
considered the diagnoses of “Abnormality of Gait, Morbid Obesity, Right Leg Rain a
Osteochondrosis of the Hip and Pelvis.” Pl.’s Facts at | 60; Def.’s Resp. at fr6lr. &R. at
0197.

Liberty Life indicated that based on its conversation with Rnaltistries, the plaintiff
had “been working at an accommodated sedentary position for over six months.” é&&’atFa
56; Def.’s Resp. at § 56; Admin. R. at 0196berty Life also stated that the plaintiff's position
was most closely consistent with the occupation of controller, a sedentary jobnasl defthe
DOT. Pl’s Facts at 1 58; Def.’s Resp. at 1 58; Admin. R. at 0196. It further quotdcs C
conclusion that “the typical physical demands of [the plaintiff's] occupation ofrQlantare
most often performed in the sedentary physical demand category in the Inatonamy.

Based on standard vocational resources, internet research and my vocationaeeyzetime
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availability does exist in this occupation.” Pl.’s Facts at 1 59; Def.’s Re§pb% Admin. R. at
0197.

Liberty Life informed the plaintiff of its conclusion that

[blased on our medical and vocational reviews, . . . you can perform, with

reasonable continuity the material and substantial duties of your Own Oocupati

as of April 7, 2013. Therefore, you do not meet Pratt Industries, U.S.A.’s

definition of disability under the Own Occupation definition and no benefits will

be paid on thislaim.

Pl.’s Facts at § 61; Def.’s Resp. at § 61; Def.’'s Facts at § 25; Admin. R. at DP@tty Life
advised the plaintiff of his right to request a review of the denial and the procedure for
submitting such a request. Def.’s Facts at 1 25; Admin. R. at 0201.

On June 26, 2013, the plaintiff submitted a letter (through Pratt Indudtiesan
resourcespppealing Liberty Life’s denial of his claim for LTD benefits Def.’s Facts at 1 26;
Pl’s Facts at | 62; Def.’s Resp. at 1 62; Admin. R. at @IAB. Along with the letter, the
plaintiff submitted additional medical documentation including a May 28, 2013 attending
physicians statement by Ann&ohrbach M.D., Dr. Rohrbach’s office visit notes from an
appointment on May 10, 2013, a psychological evaluation completed by Dr. Rowenaaantasi
Davis, a psychologistand an additional orthopedic opinion from Gary Zartman, Mdb.,
orthopedic surgeon who works as pafrt.ancaster Orthopedic Group. Pl.’s Facts at § 62; Def.’s
Resp. at  62; Admin. R. at 0128, 0134-0142.

With regard to this medical documentatiduiherty Life received office visit notesom

Dr. Rohrbachan internal medicine specialist who first tredtss plaintiff in 2003. Pl.’s Facts at

1 28; Def.’s Resp. at § 28; Admin. R. at 04BE9. Dr. Rohrbach reported that the plaintiff was

n Liberty Life’s June Z, 2013 appeal referral (by Kennedy), she included the claim notes fsdh28, 2013 in
the “Claim Summary and Denial/Termination” of the referral fo®eeAdmin. R. at 0059, 0125ee alsdl.’s

Facts at 67 (referencing information in referral forigf.’s Resp. at 1 67 (agreeing to the plaintiff’s recitation of
the information contained in the referral form).
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suffering from severe arthritis of the hip but could not have a total hip replatenté he got to
a more appropriate weight. Pl.’s Facts at § 28; Def.’s Resp. at T 28; Admin0ER6H137.
Dr. Rohrbach also indicated that the plaintiff (1) was “only able to sit for 15 cainge minutes
and [was] unable to lay in the bed at home,” (2) was still limited with sigrduie to his back
pain and arm fatigue, (3) could stand “approximatelyZ2l minutes with cane support,” and (4)
was experiencing “a terrible amount of stress related to his inallityet around and his
inability to have a hip replacement at the cotrame.” Pl.’s Facts at | 28; Def.’s Resp. at { 28;
Admin. R. at 0136. Dr. Rohrbach stated that the plaintiff was “disabled due to his severe
arthritis of the hip and inability to have surgery.” Pl.’s Facts at | 28;sDResp. at | 28;
Admin. R. at 0137.

On May 29, 2013, Dr. Rohrbach also provided Liberty Life with an attending péuysici
statement in which she indicated that she diagnosed the plaintiff with ost#isadbnormality
of gait, morbid obesity, and hypertensiéh Admin. R. at 014®144; Pl.’s Facts at  30; Def.’s
Resp. at 11 28, 30. Dr. Rohrbach indicated that the plaintiff had a Class 5 physical anpairm
meaning that he had a “[s]evere limitation of functional capacity; incapable amuamm
activity.” Pl.’s Facts at § 30; Def.Resp. at T 3Mef.’s Facts at  26Admin. R. at 0143. She
also reported that he had a Class 3 “marked limitation” with respect to cardiac@piaand a
Class 4 “mental/nervous impairment” meaning that he was “unable to engagessius
situationsor engage in interpersonal relations (marked limitations).” Pl.’s Facts at Ye8G& D

Resp. at 1 30; Def.’s Facts at 1 26; Admin. R. at 0144. She further indicated thatd[siwerte

2n Liberty Life’s response to the plaintiff's statement of matesiatd, it indicates that Dr. Rohrbach diagnosed

the plaintiff with osteoarthritis, abnormality of gait, and morbid dlés her attending physician statement. Def.’s
Resp. at  28. It appears that Dr. Rohrbach ran out of space on the formridiasgdiagnoses (as there were only
three spaces for diagnoses) and listgaentension as another diagnosis just to the right of these diagnoses.. Admin
R. at 0143.
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osteoarthritis, obesity, instability, and pain, [the plaintiff] cannot work.” Pl.gg~at § 30;
Def.’s Resp. at § 30; Admin. R. at 0144.

Concerning the infanation providd by Dr. Zartman, his office visit notes showed that
he had examined the plaintiff on June 13, 2013, so the plaintiff could get a second apaubn
his right hip?* Def.’s Facts at § 27; Admin. R. at 0134. Dr. Zartman agreed that the plaintiff “is
in need of a right total hip replacement.” Def.’s Facts at | 27; Admin. R. at 0135. $hey al
discussed that

as long as [the plaintiff] is still nking progress with weight loss and is not

experiencing any further functional decline, then we can hold off on a total hip

replacement. If [the plaintiff started] to experience further functiaiealine,

the[n] we would like to proceed with a total hip replacement as soon as possible.
Admin. R. at 0135.

The final piece of medical documentation consisted of notes from Dr. FaD@s® a
licensed psychologist, with whom the plaintiff sought treatment due to severdyaarik
feelings of depression assated with his physical disabilities. Pl.’s Facts at T 29; Def.’s Resp.
at § 29;Def.’s Facts at T 28Admin. R. at 014@142. According to Dr. Fantasizavis’'s notes
from an examination on May 20, 2013, the plaintiff also sought treatment duessreiited to
his separation from his wife in July 2012. Pl.’s Facts at 1 29; Def.’s Resg9a®fimin. R. at
0140-0142.

Dr. FantasieDavis noted that the plaintiffs mood “appeared depressed and was
characterized by symptoms of sadness, and anhedomizal swithdrawal, and reported

difficulties with decreased attention and concentration.” Pl.’s Facts at 1e2% Resp. at | 29;

Admin. R. at 0141. She diagnosed him with generalized anxiety disorder, anxiety due to a

2L Although the parties indicate in their submissions that Dr. Zartmanatedithe plaintiff, the office visit notes
indicate that “[tlhe patient was evaluated hgxandra J. Grubb, P& under the direct supervision of [Dr.
Zartman].” Admin. R. at 0134.
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medical condition, and major depressive disorder, single episode, moderatey.sées Facts

at 1 29; Def.’'s Resp. at § 29; Admin. R. at 0142. She indicated that the plairdgefis
moderately severe depression as he has grown increasingly incapacitated” aftd fhr@onset

of symptoms, he appears to have workedtfaole for the past 30 years.” Pl.’s Facts at | 29;
Def.’s Resp. at § 29; Admin. R. at 0141. She further noted that the plaintiff “enjoyed work, and
feels a significant loss.” Pl.’s Facts at § 29; Def.’s Resth.28; Admin. R. at 0141.

In addition to submitting the aforementioned additional medical records, the plaintiff
included with his appeal statements explarvarious aspects of his medical documentation and
indicating the disputes he had with Libertyifé’s denial determination. The plaintiff first
attempted to explain his visits with Dr. Minnich and Dr. Hanafi and distinguish tham his
May 2013 visit with Dr. Rohrbach. Hexplained that both Dr. Minnich and Dr. Hanafi use
English as a second lamgge and had resigned and left their prior practice. Pl.’s Facts at | 63;
Def.’s Resp. at { 63; Admin. R. at 0129. The plaintiff believed that Dr. Hanafidratlicted
only a cursory reviewf him, andthe quality of her care was compromised duth&ir inability
to effectively communicate. Pl.’s Facts at § 63; Def.’s Resp. at  63,PA&nat 0129. He also
characterized his evaluation Bf. Minnich's and Dr. Hanafi's practice “as relatively cursory.”
Pl.’s Facts at 1 63; Def.’s Resp. at § 63; Admin. R. at 0129.

In contrast to his experiences with Dr. Hanafi and Dr. Minnich, the plaintiff ivgula
that he had only transferred from Dr. Rohrbach to Dr. Minfachprimary caredue to parking
issues. Pl.’s Facts at § 63; Def.’'s Resp. at 1 63; Ad/iat 0129. The plaintiff noted that he
had been Dr. Rohrbach’s patient for “nearly a ten year span,” and she had “cpmtitiufhim],

has seen [his] physical changes during a period spanning two corrugatedinzaekagloyers
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and multiple plants, and. . spent much more time with me on 05/10, than the prior doctors had
accumulated put together.” Pl.’s Facts at { 63; Def.’s Resp. at § 63; Admin. R. at 0129.

The plaintiff also disputed Liberty Life’s determination that his occupaticas
sedentary.Def.’s Facts at § 29; Pl.’s Facts at  64; Def.’'s Resp. at § 64; Admin. R. at G230.
stated that Liberty Life reached this determination without fagjanrthe more than 25 pages of
work references he submitted. Pl.’s Facts at | 64; Def.’s Resp. at | 64; AdairQ1=30. This
information established that his “occupation is not sedentary, [that] there ist arvay of
responsibilities in job costs, production machine analysis, cost estimatingyvamdory which
mandates walking and standing throughout an approximately 150,000 [square foot] production
facility and additional warehouses.” Pl.’s Facts at § 64; Def.’s ResdatAdmin. R. at 0130.

The plaintiff indicated that he had “exclusively worked” for more than 30 yaara
“plant controller in the corrugated packaging industry,” a position which is “singarhd
specialized. Pl.’s Facts at § 64; Def.’s Resp. at | béf.’s Facts at § 29Admin. R. at 0130.
The plaintiff supported his “singular and specialized” comment by pointinthaunearly all of
the companies in the industry use three or four indudicated software systems. Pl.’s Facts
at  64; Def.’s Resp. at 1 64; Admin. R. at 0130. He also explained that 90% of wdoaishe
“industry-specific and focused on sellingperations, and plant metrics about what happens on
the production floor and related inventory and sales.” Pl.’s Facts at  64; Def.’s Rg<€l; a
Def.’s Facts at  29dmin. R. at 0130. He further stated that in his position, “[n]Jo assumption
of ‘occasional’ walking or standing applies . . .[;] mobility throughout a large meataufsg and
warehouse complex applies instead, with multiple stories, uneven surfacegharadetarances
with product loads, which precludes wheelchairs or any othefagaitisy accessory.” Pl.’s Facts

at  64; Def.’s Resp. at 1 64; Admin. R. at 0130.
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The third point raised by the plaintiff was that he believed he was unqualified for an
accounting occupation or as a generic controller. Pl.’s Facts at | 65; De$fs &Y 65;
Admin. R. at 013@131. He asserted that he was “weak and unqualified in any potential
accounting opportunity which would be outside [his] industry.” Pl.’s Facts at é83s Resp.
at { 65; Admin. R. at 0131. He explained that he had never ddibank reconciliation or
prepared quarterly payroll tax reports, or done basic transactional billing alsl@sfy]” instead,
he “concentrate[d] on industry operating metrics, control of equipment and inventory, and othe
elements.” Pl.’s Facts at Y ;6Bef.’s Resp. at { 65; Admin. R. at 0131. The plaintiff claimed
that Liberty Life should have reviewed his documentation about his job dutieadnst “just
looking up the generic description for ‘controller.” Pl.’s Facts at  65; Def.5pRat | 6;
Admin. R. at 0131. Unlike the generic controller, the plaintiff's “occupation requiaes work,
and [he] can’t climb on inventory loads, or squeeze between loaded pallets, or do the other
physical elements required in doing job costs and checking inventory, until mylitatiabiand
hip replacement is complete.” Pl.’s Facts at | 65; Def.’'s Resp. at 1 65; Admitr0Bl1a The
plaintiff further noted that the “floor duties were the core of [his] occupatiom alitthree [of
his] employers [in th corrugated packaging industry]” and hexpertise in material, |ap, and
waste costs . . . could not be fulfilled at a desk.” Pl.’s Facts at | 65; Bekjs at I 65; Admin.

R. at 0131.

The fourth issue the plaintiff raised related to Liberty Lifstwtement that Pratt
Industries had changed his job duties to accommodate his occupation to being aysgatentar
Pl’s Facts at 1 66; Def.’s Resp. at I 66; Admin. R. at @IRAP. The plaintiff indicated that
“there were no formal or informal adjustments made in [his] duties, to reflsgtdéclining

mobility.” Pl.’s Facts at § 66; De&'Resp. at { 66; Admin. R. at 0131. He pointed out that the
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“only accommodation was insignificant” because it was merely one of thplants installing a
work stdion for him in the firstfloor conference room, to minimize his climbing the stairs. Pl.’s
Facts at 1 66; Def.’s Resp. at 1 66; Admin. R. at 0131. He further explained that

[s]ince there was no change in my duties, or delegation available to others, thi

resulted in a provable and significant accumulating erosion in my performance

right up until my last work day. Not only was my movement unsafe, which was
justifiably the prime employer concern in a manufacturing environmehtnigu

work had slowed in large part, not due to a change in my mental ability and

knowledge, or workload increase, but because of my physical deterioration.
Pl.’s Facts at  66; Def.’s Resp. at { 66; Admin. R. at 0132.

On June 26, 2013, Liberty Life referred the plaintiff's claim to its afgpealiew unit for
disposition of the appedf. Def.'s Facts at § 30; Admin. R. at 0125. On July 25, 2013, the
assigned appeal review consultant decided to refer the plaintiff's fileotbearof Liberty Life’s
nurse case managers for an #ddal file review. Def.’s Facts at { 30; Admin. R. at 0055. On
August 1, 2013, in response to the request, Nurse Case Manager Donna Paine, prepared a cla
note summarizing the results of her review of the plaintiff's records. DedctsFat | 31; Pk’
Facts at 1 68; Def.’s Resp. at { 68; Admin. R. at 6@#b. Other than this claim note, there is
no separate report in the claim file that Ms. Paine prepared. Pl.’s Facts; a2¢f.6OResp. at
69; Admin. R. at 0054-0055.

Nurse Paine’dile note contains adescription ofvarious medical records in the file,
including the most recent records concerning the plaintiff's physical andaimamditions

submitted with his appedf. Def.’s Facts at  31; Admin. R. at 006@55. With respect to the

plaintiff's physical condition, Nurse Paine concluded that the records did not altestdssaent

22 Kennedy informed the plaintiff of this referral via letter dated Jun@@¥3. Admin. R. at 0127.
2|t appears that her review covers three notes in the di@m&dmin. R. at 00549055. The first note states that
“ENTIRE FILE WAS REVIEWED.” Admin. R. at 0055.
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and opinion expressed in Dr. Avioli's earlier peer review report. Def.’s Fa§t85 Admin. R.
at 0054-0055. As to the plaintiff’'s mental condition, Nura@® noted as follows:

DR. FANTASIA DAVIS NOTED ON 5/20/13 [THE PLAINTIFF] REPORTED
ANXIETY AND DEPRESSION. [THE PLAINTIFF] REPORTED BEING
SELFCONSCIOUS ABOUT HIS WEIGHT AND STRUGGLE TO WALK.
[THE PLAINTIFF] WAS NEAT DRESSED & GROOMED. [THE
PLAINTIFF'S] SPEECH WAS CLEAR, COHERENT AND GOAL DIRECTED.
... [THE PLAINTIFF] HAD IMPAIRED GAIT. AFFECT WAS CONGRUENT
WITH IDEATION & MARKED BY EXCESSIVE WORRY. MOOD WAS
DEPRESSED CHARACTERIZED BY SYMPTOMS OF SADNESS,
ADHEDONIA, SOCIAL WITHDRAWAL AND REPORTED DFFICULTIES
IN ATTENTION & CONCENTRATION. INSIGHT WAS GOOD AS
EVIDENCED BY [THE PLAINTIFF'S] AWARENESS OF
SYMPTOMATOLOGY AND LIFE EVENTS WHICH [DR. FANTASIA
DAVIS] NOTED MAY HAVE CONTRIBUTED TO [THE PLAINTIFF'S]
PRESENT DIFFICULTIES. [THE PLAINTIFF] HAD ® SUICIDAL OR
HOMICIDAL IDEATION. [DR. FANTASIA-DAVIS] NOTED [THE
PLAINTIFF] HAD GENERALIZED ANXIETY AND PRESENTED WITH
MODERATELY SEVERE DEPRESSION AS [THE PLAINTIFF] HAD
GROWN INCREASINGLY INCAPACITATED. INDIVIDUAL COGNITIVE
BEHAVIORAL THERAPY & BIOFEEDBACK WAS RECOMMENDED. [DR.
FANTASIA-DAVIS] ALSO RECOMMENDED [THE PLAINTIFF] HAVE
PSYCHIATRIC EVALUATION TO EVALUATE IF MEDICATIONS WERE
NEEDED.

[THE PLAINTIFF] ALSO HAS DEPRESSION AND ANXIETY WHICH [THE
PLAINTIFF] IS SEEKING COUNSELING. THE RECORD FROM AP
FANTASIA-DAVIS INDICATE[S THE PLAINTIFF] HAS DEPRESSION AND
ANXIETY WITHOUT SUICIDAL OR HOMICIDAL IDEATION. THE
RECORDS ALSO INDICATE [THE PLAINTIFF] WAS WELL GROOMED,
HAD GOOD INSIGHT, THOUGHT CONTENT AND JUDGMENT AND DO
NOT SUPPORT MENTAL HEATH R/LS.
Pl’s Facts at | 72; Def.’'s Resp. at { 72; Def.’s Facts at § 31; Admin. R. at 0054.
On August 2, 2013, Jonathan Bareham of Liberty Life referred the plaintié sofihave
an occupational analysis completed. Pl.’s Facts at | 73; Def.’s ®¢B@3; Admin. R. at 0123.
According to the case manager's recommendations/reasons for referral, thenabeatpert

was to “complete an occupational analysis to confirm the material asthstial duties of the
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claimant’s occupation as it is normaperformed in the national economy.” Pl.’s Facts at § 73;
Def.’s Resp. at | 73; Def.’s Facts at { 32; Admin. R. at 0123. In response to this request, on
August 5, 2013, Jason MillétMiller”) , another senior vocational case manager who is a-board
certified vocational expert, prepared an occupational analysis and vocational review repo
Def.’s Facts at § 32; Pl.’s Facts at | 74; Def.’s Resp. at  74; Admin. R. at 0114-0122.

In his report,Miller stated that he reviewed the “electronic claim file, spoke[] with the
Appeals Review Consultant and researched standard vocational resourc&sc{mary of

Occupational Title4DOT), Occupational Outlook HandbodkOH), Occupational Information

Network (O*NET) / Standard Occupational Classification (SOC) coding system, etd.) a
Internet job boards.” Admin. R. at 011Mliller thenincluded an extensive discussion of all the
materials which had been submitted by the plaintiff and Pratt Inesistoncening the duties of
the plaintiff's position at Pratt Industries. Def.’s Facts at { 33; Admin. R. at-0118. Based

on hisreview of these material®jill er agreed witlCook that the plaintiff's job tasks were best
repregented by theDOT description ofa controller Def.’s Facts at § 33; Pl.’s Facts at | 74;
Def.’s Resp. at { 74; Admin. R. at 0114, 0489. He also cited with approval the O*NET
survey performed in 2012 and cited by Cook. Pl.’s Facts at § 74; Def.’s Resp. &tdiid, R.

at 0119.

In the reportMiller indicated that h@btained the details of the plaintiff's job from the
following information contained in the claim file: (1) Pratt Industriesbfeiary 7, 2013 physical
job description and email, (2) the plaintiff's February 2212 appeal letter and attachments, (3)
the plaintiff's April 5, 2013 letter with attachments, (4) the plaintiff's A%, 2013 letter, (5)
Pratt Industries’ April 26, 2013 employprovided job description, (6) May 1, 2013 information

from Pratt Industes about accommodations for the plaintiff, (7) the plaintiffs May 6, 2013
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appeal documentation, and (8) the plaintiff's June 27, 2013 appeal letter. Admin. R.-at 0115
0118. Miller also went through the duties of a controller in the DOT’s job descrif@ah
explained that this occupation fell under the O*NET classification of tregsaner controllers,
and the OOH description of financial managers. Admin. R. at-0118. He stated that
“[rlegarding descriptive information and tasks, [the plaintiffsp description, as well as the
DOT, SOC/O*NET and OOH descriptions, can be considered to be accuratemegiess of
typical tasks required of this occupation. However, it should be noted that physical demands
may differ by job within the occupation.” Admin. R. at 0120.
In conducting his analysis, Miller also conducted labor market research usasgl looim
for controllers and plant controllers in the national economy. Pl.’s Facts at § 75; Redp. at
1 75; Admin. R. at 0120. He also reviewmxst accountantsPl.’s Facts at I 75; Def.’s Resp. at
M 75; Admin. R. at 0120. Based on his research, Miller concluded that “the work of a
Controller/Plant Controller depends largely on the size of the business, the lsubloodinate
managers or inventory staff and the type of business (The job of Plant Controtier the
occupation of Controller being more geared toward manufacturing).” Pl.ts &aff 75; Def.’s
Resp. at § 75; Admin. R. at 0126le further stated that as performed in the mafieconomy,
occupations such as controllers and plant controllers were most often perfatrrbeth the
sedentary and light physical demand levels. Def.’s Facts at § 33; PlssaF&ct5; Def.’s Resp.
at 1 75; Admin. R. at 0120. More specifically,dtated as follows:
This occupation is most often performed at the sedentary and light levels of
physical demand based on Department of Labor descriptions found in the DOT.
In larger companies where subordinate managers or staff is present in
manufacturing firms, or in thosedustries outside manufacturing like finance, the
jobs will gravitate more toward the sedentary physical demand level. Itesma
companies or those that require more direct floor work for inventory counts and

onsite work, the jobs rise more toward the light physical demand level due to
heavier demands for weighearing, particularly during times of ewdémonth
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counts and book closings. Sufficient opportunity appears to be [sic] exist at both
physical demand levels.

Def.’s Facts at { 33; Pl.'s Faas 75; Def.'s Resp. at § 75; Admin. R. at 0120.

Miller's vocational report also contained a detailed response to the staseared
documents the plaintiff submitted in support of his assertion(i)dtis occupation should be
considered as alant Mntroller in the corrugated packagimglustry,” and (2) “he would not
be qualified to perform the work of a Controller as he only performs accounting work 10% of the
time.” Def.’s Facts at I 34?I.’s Facts at § 76; Def.’s Resp. at § A6@min. R. at0121. Miller
rejected both of these arguments and explained as follows:

[The plaintiff] is insured for his own occupation as it is performed in the national
economy. As part of my research, | reviewed the differences between
Accountants, Controllers, Plant Controllers, Cost Accountants, Production
Superintendents, Industrial Engineers and Internal Auditors in the DOT and the
associated crosswalks to both O*NET and OOH to ensure the correct occupation
was identified. In addition, | reviewed over ten postings for Plant Contratlers i
the national economy. All required an accounting background and some preferred
an MBA. | also researched Controllers in the national economy that denbedhstra
the same requirements. Indeed, in both cases, some managed Cositatsou

or were a higher level than Accountants and most of the Controllers and Plant
Controllers had very similar duties and responsibilities. Many supervised
subordinate staff and, it appears, the physical demands will differ as outlined
above (size of company, subordinate staff, type of company, etc.).

It is clear from researching this occupation that [the plaintiff's] qualifioatio
(financial background, accounting degree, MBA, supervision of employees who
did accounting even if he did not do thiseditly at times, analytical reporting,
financial reporting, dealing with capital expenditure, etall those pieces of his
performance evaluation above) all lead me to believe he would qualify for another
job within the occupation of Controller in the national economy and that his job
falls under that occupation. His argument that this needs to be in the corrugate
industry seems more of a misunderstanding between job and occupation as the
occupation of Plant Controller that do need to be on the floor doing inventories,

24 Miller cited with approval the Department of Labor’s definitions ofesedry and light work. Pl.’s Facts at { 75;
Def.’s Resp. at  75; Admin. Rt 01190120. The definition of light work includes positions that require wglki

or standing to a significant degree, and exerting up to 20 pounds of foeomadly and/or up to 10 pounds of
force frequently. Pl.’s Facts at 1 75; Def.’s Resp.@;JAdmin. R. at 0121. Also, positional requirements include
the ability to engage in frequent standing and walking, and occasiohaltgihg/stooping, twisting, [and]
crouching/squatting.” Pl.’s Facts at 1 75; Def.’s Facts at  75jiAdRnat 0121.
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checking variances, etc. and this is typically done on an occasional basis but,

occasionally rises to the level of frequent during end of month book closings, etc.

By contrast, there are also others in other industries that do not ndgdssagito

do this or, if they do, it never rises to the level of being done on a frequent basis

and / or can be done from a desk. Therefore, the occupation would exist at both

the sedentargnd light levels of physical demand.
Def.’s Facts at 1 34; Pl.’s Facts at { 76; Def.’s Resp. at  76; Admin. R. at 0121-0122.

Miller then provided the following summary and conclusions:

With a reasonable degree of vocational certainty, the typical physical demwiand

[the plaintiff's] occupation of Controller are most often sedentary and light in

physical demand. . .. | would respectfully disagree with Ms. Cook regarding

parttime opportunity in this occupation. It does not appear to exist. In fact, to

the contrary, it is typically more than a-A0ur per week occupation.
Pl.’s Facts at { 76; Def.’s Resp. at § 76; Admin. R. at 0122.

Following the receipt of the file summary report from Nurse Paine and the tAbigus
2013 vocational report from Miller, Liberty Life issued a letter on August 23,,2@\3sing tle
plaintiff that it was upholding its prior administrative determination denying his clairaD
benefits under the Disability Policy, based on its conclusion that the plainsfhatasuffering
from any condition which prevented him from performing thdies of his own controller
occupation as performed in the national economy. Def.’s Facts at { 35; Pl.’stMa¢® Bef.’s
Resp. at { 77; Admin. R. at 020213. The appeal denial letter noted the documents that had
been in Liberty Life’s case filalong with the plaintiff's appeal letter and additional medical
records, including Dr. Rohrbach’s May 10, 2013 office visit notes and May 29, 2013 attending
physician statement, Dr. Fantaglavis's May 20, 2013 report, and Dr. Zartman’s June 13, 2013

office visit notes. Pl.’s Facts at § 78; Def.’s Resp. at  78; Admin. R. at 0107.
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Among other things, the denial letter referenced Nurse Paine’s conclusion$, whic
included the following:

The medical documentation supports [the plaintifff has severe gt

degenerative arthritis and requires a total hip replacement. [The plasofipse

and has been losing weight and needs [to] continue to lose additional weight

before surgery can be performed. The additional medical information eslicat

[the plantiff] reports having difficulty sitting for long periods of time however

there is no objective evidence to support this. There is no indication [the plaintiff]

has been prescribed any narcotic pain medication. [The plaintiff] only nakes
steroidal ati-inflammatory medication as needed for pain. The additional
information does not alter the opinion by [the physician who previously reviewed
the claim]. [The plaintiff] also has depression and anxiety [for] which [the
plaintiff] is seeking counseling.The recorfs] from [attending physician Dr.]

FantasiaDavis indicate [the plaintiff] has depression and anxiety without suicidal

or homicidal ideation. The records also indicate [the plaintiff] was well grdpme

had good insight, thought content and judgment and do not support mental health

.. . [restrictions or limitations].

Pl.’s Facts at  80; Def.’s Resp. at 1 80; Admin. R. at 108 (emphasis orfstie® alterations
in original).

The denial letter also referenced Miller’'s vocational analysish@donclusion that the
plaintiff's tasks are best represented by the job description of controller inGfie Pl.’s Facts
at 1 81; Def.’s Resp. at { 81; Admin. R. at 00Q82. In this regard, Liberty Life copied
significant portionof Miller's repott, including his descriptions of sedentary and light warid
placed it in the denial letterPl.’s Facts at 1 81, 82; Def.’s Resp. at 1 81, 82; Admin. R. at
0108-0112.

In response to the plaintiff's concerns about the characterization andptiescaf his
job, Liberty Life stated that “[w]hile your appeal letter comments extensioal issues
associated with your job at Pratt Industries, we would reiterate thablicg 8oes not insure an

individual's ability to perform the specific duties of a sifie job with a specific employer.”
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Pl.’s Facts at 1 79; Def.’s Resp. at 1 79; Admin. R. at OLd&rty Life concluded by informing
the plaintiff that

[i(ln summary, we do understand that you may have been experiencing some
symptoms associated with yolong-standing condition as of and following your
claimed date of disability. We also understand that your symptoms métyimesu
some degree of functional impairment and may preclude you from performing
some aspects of your job at Pratt Industries.

However, the available information does not contain physical or mental status

exam findings, diagnostic test results or other forms of objective medical exidenc

substantiating that your symptoms were of such severity that they resulted in

restrictions or lintations rendering you continually unable to perform the

material and substantial duties of your occupation as it is normally pedonmae

sedentary environment in the national economy throughout and beyond the

Policy’s elimination period.

Having carefully considered all of the information submitted in support of your

claim, our position remains that proof of your disability in accordance with the

Policy provisions has not been provided, and our original determination to deny

benefits is therefore upheld
Pl.’s Facts at 1 83; Def.’s Resp. at { 83; Admin. R. at 6112.

On January 16, 2015, the Social Security Administration issued an award lether to
plaintiff.?® Pl.’s Facts at { 7; Def.’s Resp. at { 7; Stipulation at J 4 & Ex. C. Social gecurit
disability benefits were awarded retroactive to July 2013, in the amount of $2,495.20 per month
in July 2013, $2,532.60 per month starting in December 2013, and $2,575.60 per month starting
in December 2014. Pl.’s Facts at { 7; Def.’s Resp. at { 7; Stipulation at Ex. C.

According to Liberty Life, the plaintiff's prélisability earnings were $8,146.67 per

month, entitling him to a gross modal benefit of $5,431.38 per month commencing on April 7,

%t is interesting that Liberty Life would state that the plaintiff's impairteemay have precluded him “from
performingsome aspects of your job at Pratt Industries considering it had previously awarae®&hD benefits
because he was able to show thatbauld not perform the material and substantial duties of his “Own Job.”

% Liberty Life stipulated to the authenticity of the award letter withoutliep to its position that it is not part of
the administrative record and the court should not consider it in revidwiagy Life’s administrative decision
insofar as it wasat part of the evidence Liberty Life considered at the time of its final adtrgtive decision
concerning the plaintiff's claim. Pl.’s Facts at § 7; Def.’s Resp. aSfipulation at § 4, Doc. No. 32. The plaintiff
did not include an argument in his submissions that the court should cahsidevard in reviewing the merits of
this case.
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2013. Pl.’s Facts at 1 9; Def.’s Resp. at 1 9; Admin. R. at 0296. The Disability Policggsrovi
that the disability benefit to which a covered person is eligible to be reduceg hynannts the
covered person receives or is eligible to receive under the United States ScaiatySAct.
Pl.’s Facts at 1 9; Def.Resp. at T 9; Admin. R. at 0027, 0034.
C. Analysis

As indicated above, the parties have filed ciosgions for summary judgment. The

court will first address the plaintiff's motion.
1. Plaintiff’s Motion for Summary Judgment

The plaintiff's arguments in support of his motion can be summarized as follows: First,
the plaintiff argues that Liberty Life improperly “cefined” the term “own occupation” in the
definition of “disability” under the LTD benefits provision of the Disability Pglid®l.’'s Mem.
at 1316. Second, the plaintiff contends that Liberty Life arbitsaredefined the term
“sedentary,” insofar as Dr. Avioli was able to get Dr. Stelmach to agree definition of
sedentarywork that was not th®OT definition. Id. at 1617. Third, the plaintiff asserts that
Liberty Life improperly redefined his job duties when it asserted that he hadrdaasgdeb after
considering Pratt Industries’ statement thdtad accommodated hita a sedentary position for
approximatelysix months. Id. at 1719. Fourth, the plaintiff argues that Liberty Life’s
vocational experts improperly relied on the DOT definition of controllereatsof his actual
occupation as a plant controlledd. at 1921. Fifth, the plaintiff contends thd.iberty Life
arbitrarily and capriciously selected medical evidence and created medicabnepithiat
supported the denial of his claind. at 22:24. Finally, the plaintiff asserts that Liberty Life had
numerous procedural conflicts of interest, indhg, inter alia, its ignoring and distorting of the

medical evidence (including sederving use and interpretation of physicians’ reports), ignoring
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or mischaracterizing his job duties, ignoring his 4ootihopedic diagnoses and failing to consider
the canbined effect of his diagnoses, and the improper use of a nurse to override the opinions of
three physicians and a psychologikt. at 2429. The court addresses each argument in turn.

a. Liberty Life’s Occupational Analysis

Under the LTD benefits portion of the Disability Policy, a covered empleyek as the
plaintiff is “Disabled” if he “is unable to perform the Material and SubstantigieBwf his Own
Occupation.” Admin. R. at 0008. The Disability Policy defines “Own Occupatiori‘thes
CoveredPerson’s occupation that he was performing when his Disability or Parsiability
began. For the purposes of determining Disability under this policy, Libers] jifl consider
the Covered Person’s occupation as it is normally performed in the nationahez” Admin.
R. at 0010. The Disability Policy also defines “Material and Substantiaefuin the LTD
benefits context, as “responsibilities that are normally required to petfi@i@overed Person’s
Own Occupation, or any other occupatiand cannot be reasonably eliminated or modified.”
Id. (emphasis added).

The plaintiff essentially asserts three arguments as to why LibertyaMahused its
discretion when it conducted its occupational analysis and determined that thef'plainti
occuption was properly classified as a controller with physical demands thaedentary or
light duty?’

First, the plaintiff claims that Liberty Life redefined the phrase O®ccupation.” Pl.’s

Mem. at 1317. He focuses on the use of the term “consiotettie Disability Policy’s definition

%" As part of his appeal from Liberty Life’s LTD benefits denial, themilff contested that his occupation was a
controller and that he could perform the contrgitd in the national economy. Admin. R. at 04APB1. Liberty
Life contends that the plaintiff's statements that he was somehgualified to perform the occupation of
controller lacks credibility because his educational background and jolipdies illustrate that he could perform
the material and substantial duties of a controller. The court finds thatedégpplaintiff's vigorous opposition and
concern about how he would perform in a position when he had basiealtya plant controller folO3/ears, the
record contained substantial evidence to justify that the plaintiffietackground and acumen to perform the
occupation of controller as it existed in the national economy.
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of “Own Occupation,"and contends that the “only reasonable interpretation of the definition of
own occupation is that greater weight is to be given to the job as it is actuédisnpesd by the
covered person, though Liberty Life is to take into account (“consider”) how the pavsformed

in the national economy.fd. at 13. In essence, the plaintiff asserts that instead of “considering”
(or taking into account) the plaintiff's occupation as it is performed im#t@nal economy as
part of its inquiry into whether he was disabled, Liberty Life treated@wen Occupation”
analysis as stating that the plaintiff was not disabled if he could perform hipation as it is
performed in the national economyld. at 13. The plaintiff points out that as part of this
misinterpretation, Liberty Life failed to consider his actual job responsibilde part of this
analysis and committed an abuse of discretion by doing&ee id.at 14 (citing cases for
proposition thathe failure to consider a claimant’s actual job responsibilities is an abuse of
discretion when determining the claimant’s “own occupajion”

In response to the plaintiff's arguments, Liberty Life contends thatoitréctly and
reasonably interpretetié policy as requiring it to examine [the plaintiff's] controller occupation
as that occupation [i]s performed in the national economy, not as performed by [thé&]alainti
his specific job with Pratt Industries.” Defendant’s Br. in Opp. to Pl.’s Mot. tonr8. J. on
Count Il (“Def.’s Opp. Br.”) at 10, Doc. No. 42. Liberty Life relies upon th&edng
definitions of “Disability” in the STD and LTD portions of the Disability Pglia support of its
claim. Id. at 11.

Liberty Life essentially pointsud that to get STD benefits, a covered employee such as
the plaintiff needs to only show that the covered employee cannot perform his ob.hédl.]
When addressing a claim for LTD benefits, which obviously require a greagancial

commitment from the insurer, the definition of “Disability” in the Disability Policy is nbt jo
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specific because it specifically references “Own Occupation” instead of “Owh Jdbat 1+
12. In addition, to qualify for LTD benefits after 24 months, the Disability fPcl@nges again
by requiring the claimant to show that he or she cannot perform the duties oO@aoypation.”
Id.

Liberty Life points out that that its interpretation of the Disability Polagxamining a
claim for LTD benefits by referencing the dut@sthe claimant’s occupation as it exists in the
national economy without examining the claimant’s particular job dutgeges full effect to all
of the provisions of the policyld. at 12. If the court interpreted the policy consistent with the
plaintiff's argument, which focuses on his specific job duties with Pratt Industriesuld not
give such an effect because it essentially allows the plaintiff to meet botHfithigateof “Own
Job” for STD benefits and “Own Occupation” for LTD benefitssbyply showing that he could
not perform the precise duties of his own jdth. at 1213.

In addition to its policy interpretation argument, Liberty Life disputes plaentiff's
claim that it did not take his position with Pratt Industries into account in applyingptiog’s
definition of “Own Occupation.”ld. at 13. t requested and reeeid multiple descriptions of the
plaintiff's job description as part of its review of his claim for LTD benefitsl¢ding his claim
for STD benefits) and so it could provide those job descriptions to its vocationaltarfalys
their review and consideratiorid. It points out that its vocational specialists took into account
the plaintiff's job responsibilities when figuring out the closest analogmasipation in the
national economyld.

With respect to the parties’ arguments, the court findsttlefplaintiff has overstated
Liberty Life’s interpretation of the “Own Occupation” provision in the DigaplPolicy. In this

regard, there is nothing about the language in the Disability Policy that @yufzetthe court to
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adopt the plaintiff's intengetation thatwhen determining the claimant’s “Own Occupation,”
“greater weight is to be given to the job as it is actually performed by the dgyenrson, though
Liberty Life is to take into account (“consider”) how the job is performed in tteomal
economy.” Pl’'s Mem. at 13. The Disability Policy does not contain any |lgegt@a even
remotely suggest that the plaintiff's actual job description is entitled to gneaight than the
other information Liberty Life would obtain to determine how the iglperformed in the
national economy.

In addition, the court agrees with Liberty Life that it is apparent from thealbve
construction of the Disability Policy that there are three distinct categori@isaibility” that a
claimant would have to satistp be eligible for certain benefitsThe arbitrary and capricious
standard of review applies to Liberty Lifaigerpretation of the terms of the Disability Policy as
it does to its factual findingsSee Fleisher v. Standard Ins. C679 F.3d 116, 1225 (3d Cir.
2012) (explaining that the general principle that courts will construe ambiguouaatdatms in
favor of the insured does not apply in ERISA cases in which the court is applyiagube of
discretion standard of review). Libertyfe provides a reasonable explanation of the purposes
for the differing definitions of “Disability” set forth in the STD portions drikD portions of the
Disability Policy. SeeDef.’'s Mem. at 22; Def.’s Opp. Br. at 11. It is reasonable to interpret the
policy asproviding a more stringent standard for initial LTD benefits than for STD benefits
where the claimant needs to only show that he or she cannot perform their “Own Job.” To
follow the plaintiff's interpretation would take away from the language in tisaldility Policy
and its natural meaninghen evaluating whether the claimant can perform the material and
substantial duties of their “Own OccupatibnSee Ryan by CaprBRyan v. Federal Express

Corp, 78 F.3d 123, 126 (3d Cir. 1996) (explaining that in &RIcases “straight forward
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language . . . should be given its natural meaning” (citation and internal quotatike mar
omitted)).

Nonetheless, the court finds Liberty Life’s interpretation of the languagé&wain
Occupation,”unreasonable insofar as Libettife appears talaim that the policy languagies
not requireit to consider the plaintiff's actual job descriptiamhen determining how the
claimant’s occupation is performed in the national economy. The court recodrazésberty
Life technically “considered” the plaintiff's job requirements when attemptamalogize the
plaintiff's occupation with an occupation in the DOT, O*NET, or O@#8l it exists in the
national economy. It does not appear, however, that Liberty Life (or its vocatiocallisps
considered the plaintiff's job description when determining how his “occupatioattiglly
performed in the national economy.

There is othing in he language of the Disability Policy’definition of “Own
Occupation” that suggestsLiberty Life is not to consider the claimant’s actual job
responsibilities when determining thetaimants occupation. In fact, it would have been
appropriate for Liberty Life to do sshen evaluating the plaintiff's claimSee Nyman v. Liberty
Mut. Assur. Co. of Bostoio. 4:04CV2651, 2005 WL 2175706, at *12 (E.D. Pa. Sept. 75)200
(“[wW]e find that because the [employer’s] LTD Policy explicitly aefil ‘own occupation’ by
referring to how the occupation is performed in the national economy, it was appréqriate
Liberty Life to include in its consideration the DOT job description, in addition to the desaori
obtained from [the employer].”). Moreover, courts have found an abuse of discretewa wh
Liberty Life failed to consider the claimant’s job requirements as parhefotcupational

analysis. SeeBranca v. Liberty Life Assur. Co. of Bostado. CIV. A. 13740, 2014 WL
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1340604, at *1415 (E.D. Pa. Apr. 3, 2014) (Buckwalter, Xgvanay v. Liberty Life Assurance
Co. of Boston914 F. Supp. 2d 832, 835-86.D. Miss. 2012).

In fact, the facts of this case are very similar to thosKanmanayand warrant a finding
that Liberty Life acted arbitrarily and capriciously in denying pheintiff's LTD claim.?® In
Kavanay the plaintiff worked as a “Claim Service Adjuster” for Allstate Insuranceg@amy
(“Allstate”) and patrticipated in an Allstasponsored group LTD planld. at 833. Liberty
administered the plan and funded it through an insurance polety.Eligibility for benefits
under the LTD plan was idécal to the plan in the instant casel. This included an identical
definition for “Own Occupation.”See id(explaining that “[tlhe plan states, ‘For the purposes of
determining disability under this policy, Liber{yife] will consider the CoveredPerson’s
occupation as it is normally performed in the national economy.” (quoting plan)).

Liberty Life initially paid LTD benefits to the plaintiff itKavanaybased on an injury to
his knee while climbing a ladder at workd. Liberty Life later terminated the plaintiff's LTD
benefits after concluding that he no longer met the policy’s definition of digabditause the
plaintiff's “own occupation’ could be performed within a sedentary capacity, amgk she
available medical evidence did not sugpan impairment which would physically preclude [the
plaintiff] from performing fulttime sedentary work activities, he was no longer disabled under
the policy.” Id. at 834.

In addressing the plaintiff's claim that Libertyfe acted arbitrarily and cajgiously
when it terminated his LTD benefits, the district court pointed out that Libhéeyhad assigned
the plaintiff's claim to a vocational consultant for an “own occupation’ analysld. The
vocational consultant concluded that the closeatedIDOT description was “Claims Examiner”

and indicated that this job

2 |iberty Life does not addres&vanayin its submissions.
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is performed in two manners in the national economy. One, an inside Claims
Examiner/Adjustor/Investigator, is “sitting at a desk using a computer and
telephone in a typical office setf),” and is sedentary. The other is an Outside
Claims Examiner/Adjustor/Investigator, which falls in the light duty category
with “[p]hysical demand requirements ... in excess of those for sedentary Work,”
including frequent standing and walking.

Id. at 835. The vocational consultant also noted that the working environments for examiners
varied, depending on whether they worked inside or outside of an office envirorthent.

The court explained that Liberty had terminated the plaintiffs LTD benbkcause it
found that the medical documentation submitted indicated that the plaintiff could perform
sedentary work as an Inside Claims Examinler. The court found that Liberty had abused its
discretion by using the Inside Claims Examiner rather than the Outside ClaiamsinEx
because Allstate had employed him as an outside claims mameger.

In reaching this decision, the court

recognize[d] that under the policy, the standard for whether an insured is disabled
from his “own occupation” is determined by the duties of the position in the
national economy and not necessarily by the insured’s duties for his particular
employer. However, the Fifth Circuit has rejected the argument that the specific
task listed by a claimant’s own employer are irrald@vto an “own occupation”
analysis, noting that “while the correct standard is the occupation in the Igenera
economy and not the specific job for a specific employer, the specific diities
the employee’s job, as described by the employer, are rele\aad. Burtch v.
Hartford Life & Accident Ins. Cp314 Fed.Appx. 750, 755 (5th Cir. 2009) (citing
Robinson v. Aetna Life Ins. Ca143 F.3d 389 (5th Cir. 2006) (“Though her
precise duties do not define her regular occupation, in this case they welltdlustra
the duties of a director of nursing at a small health care facility and gaththe
record provides any basis for thinking that such a position at a facility caoigpara

to hers requires different duties.”)).

Id. at 835-36. The court then concludbditt

it is apparent that in selecting the sedentary position of Inside Claims Examine
from the D.O.T. as establishing the requirements of [the plaintiff's] “own
occupation,” Liberty arbitrarily disregarded the nature of [the plaintifftssition

with Allstate and the specific tasks he was required to perform as an Outside
Claims Adjuster. Its consequent determination that [the plaintifff was not
disabled because he was not medically precluded from performing the sedentary
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occupation of Inside Claims Examiner amounts to an abuse of discretion and
cannot stand.

Id. at 836.

In addition toKavanay Judge Buckwalter’s decision Brancaalso supports a finding
that Liberty Life abused its discretion in this case by relying on a woedtanalysis that did mho
consider the plaintiff's actual job responsibilities. Bmanca the court analyzed the same
definitions of “Disabled” and “Own Occupation” present here while addressiptaintiff's
claim that Liberty Life’s occupational analysis ignored her job requrdsn 2014 WL 1340604
at *14. Despite Liberty Life acknowledging that the plaintiff's job as def@ Services
Representative” required “her to ‘frequently drive, sd Bours a day, stand2 hours a day,
walk up to 5 miles per day, and carry u@Rt pounds up to 6 hours a day,” it classified her job
as a “Sales Representative, Advertisinghich required sedentary capacity in the national
economy.ld.

After citing to Kavanaybecause it was “highly persuasivelie court concluded that
Liberty Life abused its discretion in “disregard[ing] Plaintiff's actual job duties nwhe
determining whether Plaintiff was able to perform her ‘Own Occupatidd.at *15. The court
explained that “Liberty Life conflated Plaintiff's actual job duties reqgitier to travel from
site to site with a job description that better suited its conclusion that Plaintiffls weas
sedentary.”ld. As such, the court “agree[d] with tK@vanaycourt’s reasoning and its holding
that such an analysis under the ‘Own Occupation’ language of Liberty Life’y pafiounts to
an abuse of discretion and cannot stanttd”’(citing Kavanay 914 F. Supp. 2d at 836).

Based on the language of the Disability Policy’s definition of “Own Occopatind the
aforementioned cases, Lite Life acted arbitrarily and capriciously when it relied upon its

vocational analystsreports that did not consider the plaintiff's actual job requirements when
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determiningthe duties of his occupatian the national economy. This determination |etds
court to next consider the plaintiff's second contention regarding Libdrifgs occupational
analysis, namely, that Liberty Life’s vocational experts improp&ligd on a DOT definition of
an occupation that was different than the one the dlaaatiually performed. Pl’s Mem. at 19
21. The plaintiff contends that despite the “extensive information” he and Prattrieslust
provided about his occupation and accompanying responsibilities, Liberty Life'siorada
experts still mischaracterizekis occupation as a controller and not a plant controller and
ascribed responsiliies to the occupation that weneuch less than those of plant controllelic.
at 20.

After considering this argument and the applicable record, the court finds thatdre re
does not include substantial evidence to justify identifying the plaintiff's odoumpas a
“controller” and not as a “plant controller.” In this regard, Miller, who penfed the final
vocational analysis for Liberty Life, stated that a plant controller avdpb” in the general
occupation of controlleseeAdmin. R. at 0122 (*“The occupation of Plant Controller is a job that
falls under the occupation of Controller.”), but he did so only in a conclusory fashion and
without any reference to evidence to support the commriusMiller appears to actually attempt
to explain why a plant controller is not an occupation through the following sentéhiee
occupation of Plant Controller is gob that falls under the occupation of Controlletd. In this
sentence, Miller characterizes a plaontroller as an occupation and as a job.

There is aotherfundamental issue with Miller’s analysis because regardless ethah
Miller characterized the plaintiff's occupation as a controller or a @antroller, he states that
both positions exist at both the sedentary and light levels of physical demand iniohal nat

economy. Admin. R. at 0121, 012Miller explainedthat “the work of a Controller/Plant
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Controller depends largely on the size of the business, the level of subordinate manager
inventory staff and the type of business (The job of Plant Controller within thgpatoen of
Controller being more gearedward manufacturing)® Id. at 0120. With regard to his
indication that occupations such as controllers and plant controllers were neospeftormed
at both the sedentary and light physical demand levels in the national ecivilierystated as
follows:
This occupation is most often performed at the sedentary and light levels of
physical demand based on Department of Labor descriptions found in the DOT.
In larger companies where subordinate managers or staff is present in
manufacturing firms, or in tiee industries outside manufacturing like finance, the
jobs will gravitate more toward the sedentary physical demand level. Itesma
companies or those that require more direct floor work for inventory counts and
onsite work, the jobs rise more toward the light physical demand level due to
heavier demands for weighearing, particularly during times of ewdémonth

counts and book closings. Sufficient opportunity appears to be [sic] exist at both
physical demand levels.

Similar to the different yipes of claims adjusters (inside vs. outside) referenced in

Kavanayand their commensurate different job duties and levels of physical exertiontésgde

vs. light duty), in Miller's analysis, he describes two different types of plantaitams: one, in

which the controller works in a position that “gravitates” more toward the sedepitgsjcal
demand level; and the other one, which requires more direct floor work for inventory counts and
onsite work and “gravitates” more “toward the light physical dembevel due to heavier
demands for weigHbearing, particularly during times of ewfimonth counts and book
closings.” Id. As evidenced by Miller's own summary of the plaintiff's actual job detonp
provided by Pratt Industries and the plaintiffe tplaintiff's job description fits into this second

referenced category of plant controller because there are numerous reféoetheeplaintiff’s

2 Unlike Cook, Miller conducted additional investigation to gather informatioplant controllers as an occupation
or job.
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need to be on the floor for inventory counts and onsite work and the additional requirements for
endof-month counts and book closings.

Neither Miller nor Liberty Mutual explain why it chose the sedentary orrsi the job
of plant controller, or why it chose the sedentary version of the generic “contnodisition,
considering that Miller acknowledges tlaintrollers can be classified as sedentary or light duty
work and his own description of the job of controller or plant controller that would qualify as a
light duty job appears to match the plaintiff's job description. At bottom, whiledhd agrees
with Liberty Life that the inability of the plaintiff to perform the actual dutiesisf*®wn Job”
is not determinative for purposes of whether he can perform the material duties“Gwm
Occupation,” there is no reason why Liberty Life should m@te consided the duties when
characterizing his actual occupation as it is performed in the national egorffancharacterize
the occupation at the less demanding level of sedentary work, despite theatidarabout the
plaintiff’'s actual job requiremesatand the information Miller obtained which indicates that plant
controller positions involwmg duties similar to the plaintiff'sj.e. controllers on the floor
conducting inventories, are light duty jobs, appears to be the type of selectiveetateypthat
would constitute an abuse of discretion.

There is no evidence in the record to support a conclusion that the plaintiff can perform
any job beyond a sedentary level at this point, and he disputgsbeing able to perform
sedentary work In addition as evidenced by Mill&s and Cook’s descriptions of the duties of a
controller,or even a plant controller, the “material and substantial duties” of the occupation
differ. As Miller indicated, the controller and plant controller jobs are mosh pggformed at
the sedentary andght duty levels. Liberty Lifeselectedhe sedentary levébrm of this type of

occupation even though that occupation does not include (as acknowledged by thidler)
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material and substantial duties obntrollers performng work for businesses such as the
plaintiff's employer,i.e. companieswith multiple business locations or companikat require
their controllers to conduchore directfloor work for inventory counts. Liberty Life’s selection
of the least physicallglemanding version of a generic controller, or plant controkenot
supported by substantial evidence and constitutes an abuse of discretion becausesithgnor
requirements of type of occupation in which the plaintiff worked.

The other two claims raised by the plaintiff with respect to Liberty Lifeupational
analysis do not warrant extensive consideration in light of the above discussicethéess, for
sake of completenesthe plaintiff also argues that Liberty Life abused its discretben it
purportedly changed his job duties prior to its first LTD claim denial on May 2, 2013 Pl’
Mem. at 1719. In particular, the plaintiff contests the information that Liberty Lifseineed
abaut Pratt Industries accommodatitite plaintiff's mobility issues for a sbmonth period by
modifying his job to eliminate some of the need to engage in physical actividieat 1718.
The plaintiff asserts that under the plan, Liberty Life must ascertaijolhisluties when his
disability began and not when his disability became so severe that his engaolgeno longer
accommodate himld. at 18.

In response to these arguments, Liberty Life notes that it refereheedi¥month
accommodation because the definition of “Material and Substantial duties” sftécteo LTD
benefit claims includes those “responsibilities that are normally requineertorm the Covered

Person’s Own Occupation, or any other occupation, and cannot be reasonably eliminated or

modified” Def.’s Opp. Br. at 17 (quoting Admin. R. at 001@mphasis in original) Liberty
Life acknowledges that it referenced and reliedruthis accommodation in its initial decision to

deny LTD benefits.Id. Nonetheless, after receiving later communications from Pratt Industries
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explaining that its attempts to accommodate the plaintiff wetevorking and the plaintifivas
unable to do his jokeven with the accommodations, Liberty Life did not reference this
accommodation when discussing his responsibildies level of physical demand the appeal
denial letter.1d.

Liberty Life points out that even if it should not have include@ #ixmonth
accommodation as part of its initial denial, it did not “change” its basis forrdgtiye claim
because it relied upon (1) Cook’s vocational determination that the plaintifigation was a
controller and the position was most often perfednat the sedentary level, and (2) the medical
information it received, including the opinions of Dr. Avioli, Dr. Stelmach, and Dr. Mmiat
the plaintiff had a sedentary work capacitlg. at 18. These reasons were consistent with its
final determnation. Id. Moreover, Liberty Life encourages the court to focus on the final
review because that review was not tainted by the inconsistent informagitbipi@rided about
the plaintiff's job requirementsid.

Liberty Life correctly notes that, geradly, “a plan administrator’'s final, posippeal
decision should be the focus of review” when analyzing the decision to denytheFRefik v.
CIGNA Grp. Ins,. 648 F.3d 182, 191 n.11 (3d Cir. 2011). Also, “[w]hile a court may consider
prefinal decisionsas evidence of the decisiomaking process that yielded the final decision,
those decisions ought merely to inform a court’s review of the final decididoritanile v.
Board of Trustees of Nat'l Elevator Indus. Health Benefit P1&86 S. Ct. 651 (2016).

As indicatedabove, Liberty Lifecorrected itself andlid not consider the simonth
accommodation hen reaching its final decision In addition, Liberty Life had Cook’s
vocational report in the record to support its conclusabrthe initial denial sgge that the

plaintiff's occupation was a controller and most often a sedentary level jolsuohs the court
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does not find that the reliance and referencantp accommodations during a six month period
in itself, constitutes an abuse of discretion.

b. Liberty Life's Purported Alteration of the Definition for Sedentary Work

The plaintiff's second contentiorelates toLiberty Life’s reliance on its peer review
doctor, Dr. Avioli, and Dr. Stelmach, the plaintiff's treating orthopedist, in concludingbat
could perform sedentary work. Pl’s Mem. atIl& In this regard, in late March 2013, Dr.
Stelmachreturned a form to Liberty Life in which he indicated that the plaintiff was urtable
work at that time. Admin. R. at 0300, 0310. This form contained the DOT definition for
sedentary worklId. at 0300, 0310.

When Dr. Avioli conducted his peer review, he contacted Dr. Stelmach and asked him if
he agreed that the plaintiff could perform sedentary work “with frequenmgsitith only
occasional walkig and standingvith the use of a cane or crutches as needed, with no kneeling,
squatting, stooping or bending and no push/pull/lift greater than 10 pounds, but otherwise with
unrestricted use of the hands for fine fingering.” Admin. R. at 0212, 0216 (simpddded).
Despite Dr. Stelmach having indicated that the plaintiff could not perform sederdeyn his
prior statement to Liberty Life, less than a month later he ended up agrediigrwivioli that
the plaintiff could perform sedentary work based on this modified description of sedsatary

The plaintiff contends that Liberty Life never told its vocational speciasibtsut the
differing definitions of sedentary work or even the limitations recognizddrbfRohrbach in her
May 10, 2013 examination of the plaintiff. Plaintiff’'s Br. in Resp. to Def.’s Mmt.Summ. J.
(“Pl.’s Opp. Br.”)at § Doc. No. 44. The plaintiff believes that “Liberty . . . infected the analysis
of the vocational expert by failing to reveal to him that it haslefened the definition of

sedentary duty or that there were significant limitations on the length of tinmg dunich fhe
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plaintiff] could sit or stand without discomfortld. He beliewes that “[flor this reason alone
Liberty’s denial of [his] application was arbitrary and capriciousl.”

Unfortunately, Liberty Life did not respond to this particular argument, so the coest
not have the benefit of its insight into the discrepancy in the definition of “sederdeky weed
by Dr. Avioli when communicating with Dr. Stelmach. There is no explanation in thedrasor
to why Dr. Avioli used this particular definitioof sedentary work in which he added the
reference to the use of a cane or crutches as needed. Whigeaftencernto the court insofar
as Liberty Life based its determination of the plaintifftsysical demand status in part on these
two doctors’ conclusions that he could perform sedentary work, the @mnot find how this
discrepancy would affect the vocational experts as argued by the plaintiparticular, both
vocational experts were asked to provide information about the typical physicahdeiof the
plaintiff's job. Liberty Life did not ask the vocatial experts to analyze what typé work
(physicatdemanedwise) the plaintiff could perform in the national economy; instead, they were
asked to identify the plaintiff's occupation in thational economy and the job demands and
requirements of that occupatioisee, e.g.Admin. R. at 114 (explaining that “Vocational Case
Management received this referral on 08/02/13 for an occupational analysis to provide
information regarding the typical physical demands of [the plaintiff's] owoujation”).
Simply put, the court cannot discern how the discrepancy tainted the vocationalispécial
analyses. As such, while the modified definition is of some concern because gnentiffan
the DOT version and Liberty Life relied on the doctors’ decisiathstermining that the plaintiff
could perform sedentary work which ultimately resulted in the denial of bkentfe court

cannot ascribdéo the impactarguedby the plaintiff. Thus, the court does not find that the
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differing definitions of sedentary work, ithemselves warranta finding that Liberty Life
committedan abuse of discretion.

C. Whether Liberty Life Arbitrarily and Capriciously Selected Medicaideénce and
Created Medical Opinionthat Supported the Denial of the Plaintiff's Claim

The plaintiff contends that Liberty Life arbitrarily and capriciouslynidd his LTD
benefits claim when it failed to consider or selectively referenced certain meddahce. Pl.’s
Mem. at 2124. Inessence, the plaintiff asserts that Liberty Life’s initial denial of LT Deffies
failed to reference any of the plaintiffs namthopedic impairments and itnal review
“summarily dismissed the opinions of Drs. Rehr, Minnich, Rohrbach, and Fab@ssin
favor of a ‘nurse case manager’ who is not medically qualified to give a rhedigaosis or
make assertions concerning mental health restrictions or limitatidshsat 2324. The plaintiff
raises particular concerns with the nurse case maraggrher “monumentally ridiculous
‘review.” 1d. at 24.

Liberty Life argues that it did not act arbitrarily or capriciously itedmining that the
plaintiff had a sedentary work capaciyd in not considering whether the plaintiff's other
impairments wee disabling when the plaintiff's own doctors had not stated as such themselves
Def.’s Opp. Br. at 210. It also claims that “there is no evidentiary support for Plaintiff's
assertion that Liberty Life did not take the information from [the plaintiffeiting physicians
into account.”ld. at 5.

With respect to Dr. Rohrbach’s medical documentation, Liberty Life asbattg neither
had to afford special weight to the opinion of the plaintiff's treating physician mide a
specific explanation why it credited other evidence in the reclotdat 223. Thus, whereas Dr.
Rohrbach opined that the plaintiff could not work in any capacity and noted various ailnagnt

were also previously diagnosed by other physicians, Liberty Life contendsdbatd (and did)
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rely on its peer review doctor's determination that the plaintiff could return t& wom
sedentary capacityld. at 34. It also notes that the plaintiff's treating orthopedist, Dr. Stelmach,
agreed with Dr. Avioli that the plaintifiad a sedentary work capacityl. at 4.

Regarding the plaintiff's claims thdtiberty Life failed to properly consider his non
orthopedic, mobility or obesity impairments in its LTD benefits determinatidrerty Life
argues that the medical evidencel diot demonstrate that the plaintiff was suffering from a
cardiac condition that prevented him from working in a sedentary occupdtioat 68. In
addition, Liberty Life asserts that the medical documentation does not &stdidt he was
suffering fom a mental impairment that prevented him from returning to wiarkat 810.

After reviewing the entirety of the record, the court concludes thattyilhéfe did not
act in an arbitrary or capricious manner by wrongfallcting to credit certain medical evidence
or by failing to consider all of the medical documentatioBubstantial evidence supported
Liberty Life’s determination that the plaintiff could function at a sedentaimk capacity. Prior
to Dr. Rohrbachliberty Life had amplenedical documentation in the record to support its
determination that the plaintiff could work & sedentary work capacity. Both Dr. Avioli and
Dr. Stelmach agreed that the plaintiff had a sedentary work capacity, anty Liibereferenced
these opinions in detail and relied on them in initially denying benefits and affititmat denial
after the plaintiff's appeaf

As indicated earlier, the plaintiff contests the different defingiminsedentary workised
by Dr. Avioli, with Dr. Stelmach eventually agreeing that the plaintiff could perform sedentary
work as defined by Dr. Avioli. Although Dr. Avioli clearly used language wottained in the
DOT definition of sedentary work insofar as she mentioned the use of a cane while wroving

standing, the plaintiff does not effectively argue how the reference to thematidates the

%0 |n addition, Dr. Frombach had indicated that the plaintiff could nastivorking in a sedentary capacity.
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doctors’ determinatios that the plaintiff could perform sedentary work. Presumably, the
plaintiff is asserting that without the cane, the plaintiff cauddd walk and stand as required by

the DOT definition of sedentary work. There is however, no indication that the doctors could not
consider the plaintiff's use of a caméen concluding he could perform sedentary wadk are

there identifiable aspects the plaintiff's occupation that would prohibit him from using a ¢ane

in fact, he had been using one for a seemingly lengthy period of time before he stogped. wor

As such, the court finds that Dr. Avioli's reference to the cane in his definitisedeintary work

does not render Liberty Life’s sedentary work determination arbitratycapricious.

In addition to again contesting Dr. Avioli's definition of sedentary wohle plaintiff
focuses on Dr. Rohrbach’s examination and attending physician statement to support his
argument that he could not function even in a sedentary capacity. Regasdimggtphysicians
such as Dr. Rohrbach, an internal medicine specialist, althdeigl5A ‘does not require that
plan administrators give the opinions oédting physicians special weight, courts must still
consider the circumstances that surround an administrator ordering a paperfrevrea non
treating physician]. Connelly v. Reliance Standard Life Ins. Odo. CIV. A. 13-5934, 2014
WL 2452217, at *5 (E.D. Pa. June 2, 2014) (quokogt v. Hartford Ins. Co501 F.3d 154, 166
(3d Cir.2007)(citation omitted)and also citing td@lack & Decker Disability Plan v. Nor38
U.S. 822, 831 (2003)). Additionally,

[p]lan administrators may not arbitilgr refuse to credit a claimast’reliable

evidence, which @y include a treating physicianopinion, but a court cannot

“require administrators automatically to accord special weight to the ogioioca

claimants physician; nor may courts impose on plamanistrators a discrete

burden of explanation when they credit reliable evidence that conflicts with a

treating physician's evaluation.”

Id. (quotingNord, 538 U.S. at 834).
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In Dr. Rohrbach’s office visit notes, she referenced the plaintiff's disabilie to svere
arthritis in his right hipand the delay in the ordering of a hip replacement until the plaintiff lost
more weight. Admin. R. at 0136, 0137. She also indicates othemrtimpedic diagnoses,
such as borderline diabetes mellitus and Valvbeart disease, but does not make any reference
to how these diagnoses were, either by themselves or in conjunction, disaBliag0136. In
addition, she identifies four diagnoses in her attending physician statement: rtbetenpa
abnormalityof gait, morbid obesity, and hypertensiolal. at 0143. She also specifically stated
that “[d]ue to severe osteoarthritis, obesity, instability, and pain, [the pipgatifnot work.” 1d.
at 0144.

Contrary to the plaintiff's contention, Liberty Lifendicated that it reviewed Dr.
Rohrbach’s medical documentation, but noted that this additional information did not alter the
opinion reached by DAvioli. Admin. R. at 0108. The court notes that the plaintiff states that
“the only physician who assesstite combined effect of [the plaintiff’'s] medical impairments
after all test results were in was Dr. Rohrbach, who had treated [the fl&ntifearly a decade
when she reported to Liberty that he was totally disabled.” Pl.’s Opp. Br. at 13. Alttimugh
plaintiff states that Dr. Rohrbach assessed the combined effect of gllaihéff's medical
impairments, the coursimply cannot reach such a conclusion after reviewing her medical
documentatiobecause she does not state as such.

Even ifshe had aosidered the combined effect of the plaintiff's ailmeits, Rohrbach
limited herconclusioninsofar as she only identified orthopedic impairments that were disabling
to the plaintiff. She did not identyf other impairments as disablingdaexpressly opie that the
combination of thosessueswere disabling to the plaintiff. Theressmply no wayfor the court

to interpret a “combined effect” analydsi®em her records, and consequently, Liberty Life surely
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could not have abused its discretion in denbytio do so as well. Moreover, Liberty Life was
not unreasonable in relying on the opinions of two orthopedists who indicated the plaintiff can
do sedentary work despite a potential disabling diagnosis of osteoarthritis hendrability
issue over the opinion of Dr. Rohrbach, an internal medicine practiti@®s, e.g Addis v. The
Limited LongTermDisability Prog, 425 F. Supp. 2d 610, 617 (E.D. Pa. 2006) (explaining that
nonspecialist is less qualified than a specialist to opine about the effeats illness in the
specialist's profession on the claimant’s functional abilities). Furthermsineply because
Liberty Life did not chose to follow Dr. Rohrbach’s opinion, resulting in an unfavorablsicieci
for the plaintiff, does not mean that Libertife acted arbitrarily and capriciouslySee, e.g.
Johnson v. Hartford Life & Acc. Ins. GdNo. CIV. A. 033336, 2004 WL 1858070, at *28 (E.D.
Pa. Aug. 19, 2004) (“That Hartford had to resolve competing medical recoragemahs, and
did so in a manner unfavorable to [the plaintiff], does not constitute an abuse of disqgretion.”
The plaintiff's other general claim is that Liberty Life failed to take his othericakd
conditions into account, particularly his cardiac condition and mental health issues, whe
determining that he was not Disabled under the LTD provisions in the DisabilityP&@ee
Pl’s Mem. at 22; Pl.’s Opp. Br. at®¥). The court finds that this general issue does not require
significant discussion because it appears that, bngfing occurred in this case, neither the
plaintiff nor his treating physicians expressed opinions that any of tHeseistues, either alone
or in conjunction with others (without them being tagged along with his orthopedic issues) wer
disabling.
The plaintiff framed the disability inquiry in this case whenfihed his claim for STD
benefits. In thatdocument, the plaintiff identified the onset and nature of his illness as:

“Impaired mobility and inability to walk unassisted. Right leg unablesustain weight.
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Extended periods of obesity may have caused deterioration in function of joints and tendons.
Despite significant weight loss, impairment has increased.” Admin.(@R0&. There is nothing
in this statement about mental health issuesavdiac issues that the plaintiff identified as
disabling.
Liberty Life also received Dr. Minnich’s January 2013 attending physicidenséat
which indicated that the plaintiff needed to stop working (at the request of irtastries) due
to his abnormal gait. Admin. R. at 0408. Dr. Minnich did not mention a cardiovascular issue.
During the time that the plaintiff was attempting to obtain STD benefits, he submitted
medical documentation from Dr. Rehr relating to his obesity and cardiovassuias.Dr. Rehr
undeniably indicated that the plaintiff had cardiovascular issues and tespissues (such as
sleep apnea) that appeared to affect his functioning, but it does not appear he ever imposed
restrictions on the plaintiff or indicateédeseissueswere disabling. Admin. R. at 0388. Liberty
Life indicated that it reviewed Dr. Rehr’s notes and summarized them in its initiabenBfits
claim denial.Id. at 0198.
After Liberty Life initially denied the LTD claim, the plaintiff submitted a letd&ong
with his appeal and other medical documents in which he does not mention a complaint with
Liberty Mutual failing to consider his cardiac or respiratory issuieésat 0128-0133. And again,
the medical documentation submitted thereafter, including Dr. Rohrbach’s docuorerdaes
not contain a cardiac diagnosis that either the plaintiff or a practitionereddo be disabling or
otherwise significantly impairingSee, e.g.Dr. Rohrbach’s May 10, 2013 Notes, Admin. R. at
0137 (listing notes from physical examination of (1) cardiovascular system af wWig doctor
states:*Normal rate; regular rhythm and normal heart sounds. Exam reveals no gallop and no

friction rub[;]” (2) pulmonary/chest system in which the doctor indicates: “Efformal and
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breath sounds normal. No respiratory distress. He has no wheezes. he has no rales.”).
Accordingly, Liberty Life did not act arbitrarily and capriciousiyien it did not identif the
plaintiff's medical records relating to possible cardiovascular diagnasggsiye any additional
medical reviews based on these diagnoses, or find that the plaintiff is disatéeddrathose
diagnoses or their combination with other diagnaglesnthe plaintiff's own physicians had not

done so.

The plaintiff also complains of Liberty Life’s failure to give proper ¢dastion to his
mental health diagnoses. Pl.’s Br. atZ& Pl.’'s Opp. Br. at-40. In particular, the plaintiff
indicates that iberty Life should have been aware of a mental health impairment as early as Dr.
Minnich’s attending physician statement insofar as he informed Libdetyhat the plaintiff had
a Class 3 mental impairment. Pl.’s Br. at 27; Admin. R. at 0374. Even if this report had not
placed Liberty Life on notice, the plaintiff argues that Libertyelshould have been aware in
April 2013 when Pratt Industries provided its updated job description in which it disictiss
stresses of the occupation. Pl.’s Br. at Rdmin. R. at 0202205. This was followed by Dr.
Rohrbach’s May 2013 note in which she indicated that the plaintiff told her that heressedt
at work due to his inability to ambulate and identified a Class 4 mental health impairrhent in
attendingphysician statement. Thereatfter, the plaintiff submitted Dr. FarDasis’'s report
indicating that he was suffering from anxiety and depression. Pl.’s Br. at 28

The plaintiff focuses on Liberty Life havingraursecase manager review Dr. Fantasia
Davis’s report and basically determine that Liberty Life need not taieaeation or find him

disabled based on the nurse’s revitwPl.’s Br. at 2&9. Other than a general assertion that a

31 The plaintiff also crittizes Liberty Lifefor using the nurse case manager and her summary of the plaintiff's
mental health documentation to contradict Rohrbach’s determinatiathat the plaintiff suffered from a Class 4
mental health impairment. Similar to Dr. FanteBrawn, Dr. Rohrbach did not place any limitations on the
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nurse should not be reviewing the opinions of a dosex,id.at 28 (“In the real world, nurses
defer to physicians, with good reason. Only in the world of Liberty Life sldandling would

a nurse case manager override the opinions of three physicians and a pssicholagiich
admittedly has some merit on its fatke plaintiff has not provided the court with a legally
sufficient basis to discount the nurse’s assessroertb find that Liberty Life abused its
discretion for considering her assessmeldtore specifically, while the plaintiff complains that
Liberty Life based its decision to not consider a mental health diagnosis on the nurse’s
purportedly twesentence assessment of the plaintiffs mental health documentation from Dr.
FantasiaDavis,see idat 23, there is no indication that the nurse providedgndsis or reached

any conclusions contrary to Dr. FantaBavis.

Instead, the record shows that Dr. Fant®&aais did not place any limitations on the
plaintiff despite her mental health diagnoses and did not conduct any objecing tiestupport
anysuch limitations (or even to support diagnoses such as depression). There areeasalro r
of the plaintiff taking any medication for mental health issues during the course il bi
benefits claim proceedings. Therefore, while it would on its fppea unusual to have a nurse
summarize and review a doctor’'s diagnoses, under the circumstancescasthishere Liberty
Life was not contesting the diagnoses and there were no indications of limitatusesidy any
mental health impairments, the cbeannot conclude that the nurse case manager’'s summary
and conclusions were unreasonable or that Liberty Life acted arliteardl capriciously in

relying upon them in rendering its final decision to affirm the denial of LTDflisrié

plaintiff due to the mental health impairme@he also did not diagnose the plaintiff witmantal health disorder,
although she does recommend that he see Dr. Fabtagis. Admin. R. at 0139.

% Liberty Life also points out that the plaintiff's appeal letter illustrates thleeiquality of cognitive functioning
that would support its conclusion that the plaintiff was not sufferimig fa disabling mental health impairment.
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d. Purported Cotitts of Interest

The plaintiff's final set of substantive arguments relataumerouspurported conftts
of interestin the manner in which Liberty Life ultimately decided the plaintiff's LTDirold®
Pl.’s Br. at 2429. Because the court has alreadyrid that Liberty Lifeabused its discretion,
the court will not delve into an examination of Liberty Life’s possible casftlidhe court notes,
however, that many of the purported conflicts relate to issues and claimsitiiéf plas already
raised inthis case.

2. Defendant’s Motion for Summary Judgment

In its motion for summary judgment, Liberty Life argues that there is no eladgbasis
for disturbing its determination that the plaintiff was capable of returning t& wiohis own
occupation as controller, insofar as (1) its determination was based on medical reports and
information it received during administrative review, and (2) the occupatamalysis and
vocational reports support its determination. In addressing all of the argurasets by the
plaintiff in his motion, the court has generally dealt vifta issues raised by the defendant in its
motion. To the extent that the court did not address a particular claim, the cowntrsidation
that Liberty Life acted in an arbitrarynd capricious manner in the occupational analysis
warrants denying the instant motion.

3. Remedy
Because the court has determined that it acted in an arbitrary and capriciows man

denying LTD benefits, Liberty Life contends that the court must remanadbke to it, rather

% As indicated above, it appears that the plaintiff asserted procedural coafliztterest and did not assert a
structural conflict of interest despite the possibility that one would exi$teircase insofar as the record from the
prior summary judgment proceedings here destrates that Liberty Life pays benefits and administers the claims.
SeeMemorandum Op. at 14, 15, Doc. No. 28.
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than award retroactive benefits. Def.’s Opp. Br. a220 The plaintiffargues that due to

Liberty Life’s numerous wrongful and improper actions in this case, the court should
refuse to give LibertyLife] another chance to deny [the plaintiff] benefits and
fashion an equitable remedy that will grant [the plaintiff] benefitsan ongoing

basis while preserving Liberf{Life]'s right to review [the plaintiff's] entitlement

to benefits in the future in accordance with the requirements of the plan.

Pl.’s Opp. Br. at 15.

In circumstances where the district court is decidingetiver to remand to the plan
administrator or reinstate benefits,

it is important to consider the status quo prior to the unlawful denial or

termination. As such an important distinction emerges between an initial denial

of benefits and a termination of refits after they were already awarded. In a

situation where benefits are improperly denied at the outset, it is apprdpriate

remand to the administrator for full consideration of whether the claimant is

disabled. To restore the status quo, the claimant would be entitled to have the

plan administrator reevaluate the case using reasonable discretion. e In th

termination context, however, a finding that a decision was arbitrary and

capricious means that the administrator terminated the claimant’'s benefits

unlawfully. Accordingly, benefits should be reinstated to restore the status quo.
Miller v. American Airlines, In¢.632 F. 3d 837, 856-57 (3d Cir. 2011).

Here, all of the cases cited by the plaintiff in support of his assertion ehabtint craft
anequitable remedy for him rather than remanding it back to the plan adnaristese decided
prior toMiller. While the court acknowledges the plaintiff's position and the frustration with the
administrative process for disposition of his claim at Lifpéife, underMiller, the appropriate
remedy in a case such as this one where benefits were improperly denied aséheiud

remand the case to the plan administrator to reevaluate whether the plaintiff isl ¢émitlitTED

benefits under the plan, thiLiberty Life evaluating the claim consistent with this opinion.
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[l CONCLUSION
For the foregoingreasons, the court will grant the plaintiffs motion for summary
judgment insofar as the plaintiff argued that Liberty Life committed aneabfudiscretion in its
analysis of whether the plaintiff could perform the material and substantias aditlgs “Own
Occupation.” The court will remand this matter to the defendant for reewauatia manner

consistent with this opinion. The court will also gehberty Life’s motion for summary

judgment.
A separate order follows.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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