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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

WOODROW TOMPKINS; DAVID AMMON; :
GARY BASSLER; ANTHONY DEFRANCESCQ;
SCOTT MUMLEY; CARLOS NAVARRO; :
ADAM WAYCHOFF; JUSTIN ROUNDABUSH; :
MARK MORRILL; KEVIN HAYNES; and

JEFF ROUNDTREE, individually and for all those :
similarly situated :

Plaintiffs, :
V. : No. 5:14cv-3737

FARMERS INSURANCE EXCHANGE,

Defendant.

OPINION

Plaintiffs’ Unopposed Motion for Final Collective and Class Action Settlement Apmval,
ECF No. 99 —Granted

Joseph F. Leeson, Jr. September 272017
United States District Judge

l. Introduction

Plaintiffs Woodrow Tompkins, David Ammon, Gary Bassler, Anthony DeFrancesco,
ScottMumley, Carlos Navarro, Adam Waychoff, Justin Roudabush, Mark Morrill, Kevin
Haynes andJeff Roundtree, on behalf of a putativesslaand Defendant Farmers Insurance
Exchangéhave ngotiated and agreed to a collective and class settlement thatselitee
Plaintiffs’ claims under the Fair Labor Standards Act, 29 U.S.C. 8§ 2IFLSA”) and under
the laws ofPennsylvania, Connecticut, New York, lllinois, Washington, and Oregon.

TheCourt previously determined, on a preliminary basis, that the proposed cldssssatis
the requirements of Federal Rule of Civil Procedure 23(a) and (b)(3) and that theedropos
settlement agreement is fair, reasorabhd adequate, and the Court apprd®adhtiffs’
proposal to send notice to the members of the potential class and collectiveRdatrdrifs now
seek final approval of the class and collective action settlement. For tbag¢aat follow, the
Court will grant he motion for final appneal.
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. Background

In June 2014, Plaintiffs Woodrow Tompkins, David Amm@GayyBassler Anthony
DeFrancescdcottMumley, CarlosNavarro, andAdamWaychofffiled a emplaint against
Farmersalleging that they and other similaitjtuated auto claims representatives and field
adjusters were required by Farmergperform a variety of tasks, such as starting up their
computers and obtaining work assignments, before beginning their shifts eachdddngtahey
were not paidor this work Compl.qf 218, ECF No.1Plaintiffs filed their claims as a
“collective action” under the Fair Labor Standards &dtSA), Compl. 11 44-56and as a class
action under th&aws of Pennsylvania, Compfl{l 5767, and Connecticut, Compl. 1 68-79.

In August 2015, upon Plaintiffs’ motion, the Court approved the distribution ofifiopt-
consent forms to potential members of tb#ectiveaction.SeeOpinion & Order, ECF Nos. 43-
44.By the end of Decemb@015, a total of about 200 persons had returned opt-in consent forms
to join the litigation.See Opt-in Notices, ECF Nos. 48-53, 55.

In February 2016, Plaintiffs amended their complaint, adding Stephen Guy, Kevin
HaynesGregMoore,Mark Morrill, Justin Roudabush, adeff Roundtree as namétaintiffs
andasseiing additional state law claimsnder the laws of New York, lllinois, Washington,
Oregon, and Colorado. Am. Compl., ECF No. 60.

On May 23, 2016, in response to a Motion for Partial Judgment on the Pleadings filed by
FarmerspPlaintiffs voluntarily dsmissed their Colorado clainas well as their request for
certification of a proposed Colorado class, and thigydrew GregMoore, aColorad@n, as a
namedPlaintiff. SeePls.” Mem. Opp’n Def.’s Mot. 3, ECF No. 78-At that time, Plaintiffsalso
withdrew Stephen Guy as a NamediRiiff. Id.at 10 n.2.

On May 31, 2016, the parties participated in a full-day mediation sessiomedtiator
David A. Rotman, at the conclusion of which they accepted the mediator’'s proposdah set
settlement value at $775,00eePls.” Mem. Supp. Mot. Final Approvftiereinafter PlIs.’
Mem.] Ex. C, Cohen Dec. 2, ECF No. 99-9.

In January 2017, upon Plaintiffs’ unopposed mottbe,Court made a prelimina
determination that the proposed class action (compossdteflaw subclassesserting claims
under the laws of Connecticut, lllinois, New York, Oregon, Pennsylvania, and Washington
satisfied the applicableequirements dfFederalof Civil Procedure Rule 23) andRule 23b)(3)
and thus appeared to be suitable for certificatt@eOrder, January 24, 201 23, ECF No.
96.The Court also made a preliminary determinatiaat the proposedass actiorsettlement
terms weré'fair, reasonable, and adequate” under Rule 2R{eY.6.The Courtappointed the
named Plaintiffs to serve as settlement class representatives, appointetesettiass counsel,
approved the distribution to class members of a form notifying them cfabe actiotawsuit
andof their righs to participaten, objectto, or excludethemselves from the lawspdand
appointed Simpluris, Inc., to distribute the notice and to adtamitaims under the settlement
agreementld.|{ 4, 5, 10-13. The Court also mada@iminary determination that thparties to
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the FLSA collectiveaction had a bona fide dispute regarding the paymesmagés and that the
settlementf the FLSA claimsvas fair, adequate, and reasonalalef 8.

Following the mailing of the noticane class member submitted a timely, valid request
to be excluded from the settlemeBeePls.” Mem. Ex. D, Salinas Dec. { 12, ECF No. 99-1i0.
objectns to the settlement welfiked. 1d. T 13.

Plaintiffs have now filed an unopposed motion for both (1) final afgbraf the class
action settlemerdind (2) final approval ohe FLSAcollective action settlement. Pls.” Mot., ECF
No. 99. After a fairness hearing with counsel for the parties on May 23, 2017, the rootion f
final approval is ripe for disposition.

IIl.  The Settlement Agreement

The parties have agreed to settle this case for a total of $775,086eB0s.” Mem. EX.
A, Settlement Agreement[14, ECF No. 99-fhereinafter “Settlement AgreementThe
combinedsettlement (including botthe FLSA collective actioand the state law class actipns
will benefit a total of 376ersons. PIs.” Mot. Ex. D., Salinas Dec. fBe FLSA collective
action incudes 208 Plaintiffs, including the ldnmed Raintiffs plus 197 persons who returned
valid opt-in formsSeed. { 6. The class action includes 199 total members, who are divided into
the followingsix state subclasses: 12 Connecticut residents, 29 Oregon residents, 34
Pennsylvania residents, 39 lllinois residents, 40 New York residents, and 45 Washingt
residentsld. 6.

Specifically, the six state law subclasses are defined as follows:

The *“Connecticut Suilass,” including: all current or former neexempt
employees employed by FIE as APD Claims Representatives, APD Claims
Adjusters, or APD Claims Appraisers in the State of Connecticut from June 17,
2011, until the Preliminary Approval Date of January 23, 2017.

The “lllinois SubClass,”including: all current or former neexempt employees
employed by FIE as APD Claims Representatives, APD Claims Adjusters, or
APD Claims Appraisers in the State of lllinois from February 18, 2013, until the
Preliminary Approval Datef January 23, 2017.

The “New York SubkClass,” including: all current or former neexempt
employees employed by FIE as APD Claims Representatives, APD Claims
Adjusters, or APD Claims Appraisers in the State of New York from February 18,
2010 until the Preliminary Approval Date of January 23, 2017.

The “Oregon Sultlass,”including: all current or former neaxempt employees
employed by FIE as APD Claims Representatives, APD Claims Adjusters, or
APD Claims Appraisers in the State of Oregon from February 18, 2014 until the
Preliminary Approval Date of January 23, 2017.
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The “Pennsylvania Su@lass,” including: all current or former neexempt
employees employed by FIE as APD Claims Representatives, APD Claims
Adjusters, or APD Claims Appraisers in the Commonwealth of Pennsylvania
from June 17, 2011 until the Preliminary Approval Date of January 23, 2017.

The “Washington Suilass,” including: all current or former neexempt
employees employed by FIE as APD Claims Representatives, APD Claims
Adjusters, or APD Claims Appraisers in the State of Washington from February
18, 2013 until the Preliminary Approval Date of January 23, 2017.

SeeSettlement Agreeme§tl.25

Plaintiffs propose to divide the total $775,000.00 settlement amount@s<ch
$414,211.72 net settlement fund to the FLSA @p®aintiffs and the Settlement Class
Members;$48,500.00 to the eleven NathPlaintiffs as Service Award$271,250.00 in
attorneys’ fees to Class Counsel; a $26,038.28 cost reimbursement to Class Counsel; and
$15,000.00 to Simpluris for class notice and settlement administration seldide8The
Settlement Class Members will receive an average payment of about $1,1600.50.

The Court considers below, first, whether the proposed class action meets the
requirements of Federal Rule of Civil Proced®8e second, whether the proposed FLSA
settlement is fair and adequate; and third, whether Plaintiffs’ request foregtbfeesand costs
merits approval.

IV.  Plaintiffs have met Rule 23'sequirements for certification of the settlement class
and for approval of the state lawclass action settlement.

A. Plaintiffs have metRule 23(a) and (b)(3)'sequirements for certification of the
settlement class.

A court may only grant final certification “if the trial court is satisfied, raft@igorous
analysis, that the prerequisites of Rule 23 are meté Hydrogen Peroxide Antitrust Litig.
552 F.3d 305, 309 (3d Cir. 20083 amendd (Jan. 16, 2009) (quotingen. Tel. Co. of SW v.
Falcon 457 U.S. 147, 161 (129). For certification under Rule 23, the Class must satisfy the
prerequisites of Rule 23(a) and one of Rule 23(b)’s three subdgdsogen Peroxide
Antitrust Litig, 552 F.3d at 309-10. The party seeking class certification “bears the burden of
establishing each element of Rule 23 by a preponderance of the eviddaczus v. BMW of
N. Am., LLC 687 F.3d 583, 591 (3d Cir. 2012). In this case, the Court finds that thes partie
have satisfied the requirements for certification under Rule 23.

1. The class satisfies the requirements ¢&tule 23(a).
Under Rule 23(a), a party seeking certifioatmust demonstrate the following:
(1) theclass is so numerous that joinder of all members is impracticable;
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(2) there are questions of law or fact common to the class;

(3) theclaims or defenses of the representative parties are typical of the claims or
defenses of the class; and

(4) therepresentative parties will fairly and adequately protect the interests of th
class.

Fed. R. Civ. P. 23(a).

First, Rule 23(a)(1) requires that the class'®®numerous that joinder of all members is
impracticable’ Moreover where, as here, subclasses are created, Rule 23(c)(5) requires that each
subclass be treated as a class. “This means that each subclass must indepeeelettéy
requirements of Rule 23 for maintenance of a class actt@amty v. Com. of Pa., Dep’t of Pub.
Welfare 551 F.2d 2, 7 n.4 (3d Cir. 1977) (quoting 7A C. Wright & A. Milleederal Practice
and Proceduré& 1790 at 191-92 (1972)). Thus, each of the six subclasses proposed by Plaintiffs
must independently satisfy Rule 23(a)(1)’s numerosity requirement.

“N o minimum number of plaintiffs is required to maintain a suit as a class action, but
generally if the named plaintiff demonstrates that the potential number of fdagxiceeds 40,
the first prong of Rule 23(a) has been m&téwart v. Abrahan275 F.3d 220, 226-27 (3d Cir.
2001). This inquiry should beparticularly rigorouswhen the putative class consists of fewer
than forty members, and leading treatises have recognized the generaltralelfiss of twenty
or fewer is usually insufficiently numerousee In re Modafinil Antitrust Litigatiqr837 F.3d
238, 250 (3d Cir. 2016Relevantfactorsto consider when determining whether joinder would
be impracticablénclude “judicial economy, the claimants’ ability and motivation to litigate as
joined plaintiffs, the financial resources of class members, the geogdippersion of class
members, the ability to identify future claimants, and whether the claimsrangufactive relief
or for damages.See idat 253.

As indicatedabove, three of th&ix proposed state law subclassesdude fewer than
forty members, witlthe Connecticut clagacludingonly twelve members. Nevertheless,
consistent with the Court’s preliminary determinationgsrprevious Order, ECF No. 96&
Court findsthatbecause othe gains in judicial ecomay realized by Iigating the individual
parties claims as part of thiaction and because the individual parirethis casdack the ability
and motivation to pursue thditigation via joincer, the numerositygequirement is met for each
subclasslin particular,in view of the fact that the maximum average value of the class members’
claims is $5,586.00-a-relatively low figure in comparison with the potential complexity of the
issues involved-#is unlikely that the individual class members would have the ability or
motivation to litigate individually or as joined plaintifiSeePls.” Mem. 12. Moreover, the
individual class members are insurance adjusters or appraiseli&eifydave relatively limited
financal resources to pursue theséatively lowvalueclaims.See idat 13.Finally, the twelve
Connecticut class members live in eleven different cities or towns across @iéemnt postal
zip codes, posing a further obstacle to joinder of their clarparticular SeeSalinas Dec. | 6.
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Second, Rule 23(a)(2) requires thastence of “questions of law or fact common to the
class.”Here, there are common questions of law concemimggher Farmers paid class
members all wages dumder the respective state lawad there are common questions of fact
concerning whether the class members were required to perfoshifirork. SeePls.’ Mem.
15-16.

Third, Rule 23(a)(3) requires the claims of the representative plaintiffs to bhedkypf
the claims of the class. Here, thamed Plaintiffsvorked on a fullime basis in the same or
similar positions to the class members (i.e., APD Claims Representative, lapis &djuster,
or APD Claims AppraiserfeePls.” Mem. 17.

Fourth and finallyRule 23(a)(4) requires that “the representative parties will fairly and
adequately protect the interests of the class.” The class members are adequatsytexpif (1)
the interests of the class representative do not conflict with the class meimieeests and (2)
class counsel are experienced, vigorously prosecuted the action, and actesl lahgtmfrom
the defendantSee In re Wafarin Sodium Antitrust Liti§91 F.3d 516, 532 (3d Cir. 2008)ere,
Plairtiffs’ counselhave significant experience in prosecuting class and collective actions,
including mdti-statewage and hour claimseePIs.” Mem. 17-18, and theamed Plaintiffs do
not appear thave any interests incompatible with those of the class members.

In sum, the proposedade law classes meet Rule 23¢aequirements of numerosity,
commonality, typicality, and adequacy of representation.

2. The class also satisfies the requirements of Rule 23(b)(3).

Rule 23(b)(3), under which Plaintiffs seek final classifteation, requires that
“questions of law or fact common to class members predominate over any qudtidnga
only individual members, and that a class action is superior to other availabtedmir fairly
and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3).

First, he“predominance’inquiry tests‘whether the defendant’s condweas common as
to all of the class members, and whether all of the class membkes harmed by the
defendant’s conduct3ullivan v. DB Investmentisc., 667 F.3d 273, 298 (3d Cir. 201(En
banc) Here,as discussed above in connection with the Rule 23(a)(2) commonality criterion,
there are questions of law and fact common to the class. In vitlaiofiffs’ allegations that
Farmers enforced commauolicies and procedures that required the class members, all of whom
worked in similar positions, to perform pre-shift work, the Court finds that these coriesna
predominate over any questions affecting individual class members.

Secoml, the superiont requirementisks the Court toonsider (1) “the class members’
interests in individually controlling the prosecution or defense of separatasicii2) “the
extent and nature of any litigation concerning the controversy already beguadmsimst class
members”; (3) “the desirability or undesirability of concetmigathe litigation of the claims in
the particular forum”; and (4) “the likely difficulties in managing a slastion.” Fed. R. Civ. P.
23(b)(3)(A)(D). With respect to this fourth criterion, in caseseftlemenonly class
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certifications as here, “a@istrict court need not inquire whether the case, if tried, would present
intractable management problems . . . for the propoghhisthere be no trial3ee Amchem
Prod., Inc. v. Winds@i521 U.S. 591, 620 (1997). As set forth above, in view ofdlagively
small amount recoverable by timelividual class membeemnd their relatively limited financial
resourcesthe superiority element is satisfied in this case.

Therefore, because the prerequisites of Rule 23(a) and Rule 23(b)(3) aledsahief
Court will certify the settlement class, including each of the six dtatesubclasses.

B. Class Notice was the best notice practicable under the circumstances.

“Before approving a proposed settlement, a court must also ensure thaathbezh
compliance with Rule 23’s provisions regarding adequate notice to class membétsillips v.
Philadelphia Hous. AuthNo. CIV.A. 00-4275, 2005 WL 1025151, at *3 n.2 (E.D. Pa. May 2,
2005) Specifically,Fedeal Rule 23(c)(2)(Byequires that the Court direct to class members “the
best notice that is practicable under the circumstances, including individical tooall members
who can be identified through reasonable effort.”

The Court previously approved the notice process proposed by Plaintiffs. As destribe
the declaration provided by Jarrod Salinas of Simpluris, the claims admaonatrétis action,
Simpluis followedthe approved process. Pls.” Mem. Ex. D, Salinas Dec. Accordingly, the Court
finds that Plaintiffs provided sufficient notice under Rule 23.

C. The terms of the class action settlement are “fair, reasonable, and adeqeaunder
Rule 23(e).

After consideringhe certification of the sé¢étment class, the next step is to consider
whether the terms of the settlement are “fair, reasonable, and adequate” usdz3(RLin
doing so, lhe District Court' evaluates the agreement as a fiduciary for absent class members.”
Ehrheart v. Verizon Waless 609 F.3d 590, 593 (3d Cir. 2010). “The reason for judicial
approval is to ensure that other unrepresented parties (absent class mantbérs)oublic
interest are fairly treated by the settlement reached between the class rafesentd the
defendants.Id. “I n cases of settlement classes, where district courts are certifying a class and
approving a settlement in tandem, they should be “even ‘more scrupulous than usual’ when
examining the fairness of the proposed settlem&wsdn re Nat'| Football League Players
Concussion Injury Litig.821 F.3d 410, 436 (3di1Q, as amende@Vay 2, 2016) (quotingn re
Warfarin Sodium Antitrust Litig.391 F.3d 516, 534 (3d Cir. 2004)).

The Third Circuit has held that there is a “presumption of fairness” wherére(1) t
settlement negotiations occurred at arm’s length; (2) there was sufficiemtetigc(3) the
proponents of the settlement are experienced in similar litigation; andly4 small fraction of
the class objectedVarfarin, 391 F.3d at 533-ere, agliscussed above, tiparties reached the
settlemengafter a fullday mediation session with an experienced medi&eeCohen Dec. | 2.
Second, Farmers’ produced a significant amount of discolery.3. Third, both parties were
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represented by experienced counsel. Fourth, there were no objections and onlyane pers
requesteaxclusion from the class. Accordinglygtproposed settlement medtefour criteria
required for tle presumption of fairness to apply.

After determiningwhetherthe initial presumption of fairnesgpplies the court is
required to consider whether the proposed settlement is fair, reas@mabéelequate under the
nine factors identified iGirshv. Jepson

(1) the complexity, expense and likely duration of the litigat{@hy;the reaction

of the class to the settleme(8) the stage of the proceedings and the amount of
discovery completed(4) the risks of establishing liability(5) the risks ©
establishing damage$6) the risks of maintaining the class action through the
trial; (7) the ability of the defendants to withstand a greater judgni@nthe

range of reasonableness of the settlement fund in light of the best possible
recovery; and9) the range of reasonableness of the settlement fund to a possible
recovery in light of all the attendant risks of litigation.

521 F.2d 153, 157 (3d Cir. 1975).

Here, he first factor—regarding the complexity, expense, and likely duration of the
litigation—weighs in favor of settlemenebauseasent a negotiated settlement, this case would
have required, initially, resolution &armers’motion for partial judgment on the pleadings,
which sought dismissalf Plaintiffs’ wage paymentlaims under the laws of Pennsylvania,
lllinois, and Washington, as well as Plaintiffs’ claims under New York &seDef.’s Mot.,

ECF No. 75. Resolution of this motion would have requanealysis of each of these states’
laws, adding to the complexity and duration of the litigation. Moreover, following resolution of
Farmers’ motion, the case would have required “clasgs- merits and damages discovery, likely
including dozens of depositions and then on to contested motions for final FLSA ceohfipati
decertification) . . . and summary judgment if not trial,” all of which would haveibated
significantly to the duration and expense of the litigat®eePIs.” Mem. 25.

The second factalso weighs in favor of settlement because the partiesritave
received any objections and have received onlyregeest foexclusionfrom the classthus
indicating that the class members support the settlement.

The third factorequires the court tadetermine whether counsel had an adequate
appreciation othe merits of thease before negotiatingWarfarin, 391 F.3d at 537 (quotirg
re Cendant Corp. Litig.264 F.3d 201, 235 (3d Cir. 2001As discussed above, the experienced
counsel in this case conducted extensive discovery and a daylong mediatiom lsefsie
reaching settlement. Accordingly, this factor also weighs in favor of settie

! At least one court of this District has recognized that this presumption cddaicneates

a paradox in light of the simultanedé&farin Sodiunrequirement of even more scrupulous
review than usual for settlement classes, where district courts are cgréfgiass and
approving a settlement in tandeS8ee Altnor v. Preferred Freezer Servs., 1687 F. Supp. 3d
746, 760 n.4 (E.D. Pa. 2016).
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With respect to the fourtand fifth factors, concerning the risks of establishing liability
and danages Farmers has pleaded several defenses, including that its policies and procedures
did not require off-the-clock work and that it had no reason to know that the class mesgers w
performing such work. And, as discussed above, Farmers has filed motion for judgment on the
pleadings, seeking dismissal of several of Plaintiffs’ state law cldinesCourt concludes that,
in view of the risks of establishing liability the face of these defensése fourth and fifth
factors also weigin favor of settlement.

With respecto the sixthfactor, the Third Circuit hasistructed that this factor is
essentially*toothless”in settlement classés light of the Supreme Court&atement ilAhmchem
Products, Inc. v. Windsdhat in such cases, a district court need not inquire whether the case, if
tried, would present intractable management probl&ms.In re Prudential Ins. Co. Am. Sales
Practice Litig. Agent Actionsl48 F.3d 283, 321 (3d Cir. 1998).

The seventh factdris mog relevant when the defendasprofessed inability to pay is
used to justly the amount of the settlemeniat’| Football League Players Concussion Injury
Litig., 821 F.3d at 44(ramers is a large corporation that likelguld withstand a larger
settlement. But‘in any class actiomagainst a large corporation, the defendant entity is likely to
be able to withstand a more substantial judgment, and, against the weight of thextema
factors, this fact alone does not undermine the reasonableness of the . . . settISoibwary
667 F.3d at 323 (quoting/eber v. Gow'Empl. Ins. Cq.262 F.R.D. 431, 447 (D.N.J. 2009)).

In evaluating the eightand ninthGirsh factors, the court aske/hether the settlement
represents a good value for a weak case or a poor value for a strony\Ga$axin, 391 F.3d at
538.Here,the typical class member’s claim hasnaximum value d$5,586, while, under the
settlement agreemetthe class nembers will receive an average payment of about $1,100,
which is about 2% of themaximum claim valueSeePls.” Mem. 30.These factors appear to,be
at bestpeutral in this case. Although Plaintiffs have cegteral cases involving securities
litigation in which courts approved settlements with a lower percentage wfakienum claim
value, Plaintiffs have not pointed to any cases involving veagdiour claims with comparable
percentages of maximum claim value.

Nevertheless, despite the ambiguous results of factors eight anthei@&sh factors,
on balance, favor approval of the Settlement Agreement, and the Court finds théotbafair,
reasonable, and adequate.

V. The Court approves he FLSA Collective Action settlement

Havingdetermining the fairness of the class action settlem@nCourt next
determines whether the proposed settl@noé Phintiffs’ FLSA claims* is a fair and
reasonable resolution of a bona fide dispute over FLSA provigiath&r than ‘a mere waiver
of statutory rights brought aboly an employer’s overreachingCuttic v. CrozerChester
Med. Ctr, 868 F. Supp. 2d 464, 466 (E.Pa.2012) (quoting-ynn’s Food Stores, Inc. v.
United States679 F.2d 1350, 1354 (11th Cir. 1982)). A proposed settlement resolves a bona
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fide dispute if its terms “reflect a reasonablenpoomise over issues, such ashack wages,
that areactually in dispute.Lynn’s Food 679 F.2d at 1354ere, the Settlement Agreement
resolves a bona fide dispute between the paArsliscussed above, Farmers asserted several
defenses to Plaintiffs’ claims and the parties disagree on various legal issue

Having determined that the Settlement Agreement resolves a bona fide disputthand
FLSA, the Court must conduct a twadt fairness inquiry to ensure that (1) the settlement is fair
and reasonable for the employees and (2) the settlement fuhtbdrsSA’s implementation in
the workplaceSee Mabry v. HildebrandiNo. 14-5525, 2015 WL 5025810, at *2 (E.D. Pa. Aug.
24, 2015)McGee v. Ann’s Choice, IndNo. 12€v-2664, 2014 WL 2514582, at *2 (E.Pa.
June 4, 2014). In evaluating whether a settlement is “fair and reasonable” ungesfecourts
in the Third Circuit have considered tG&sh factors as they do in the state law class context.
Waltz v. Aveda Transportation & Energy Servs.,IN@. 4:16ev-00469, 2017 WL 2907217, at
*3 (M.D. Pa. July 7, 2017Brumley v. Camin Cargo Control, IndNo. 08-1798, 2012 WL
1019337, at *4 (D.N.J. Mar. 26, 2012) (noting courts’ us@iash factors in FLSA context in
the absence of clear Third Circuit standards). Here, as discussed ab@eshliiactors favor
approval of the proposed Settlement Agreement. Therefore, the Court finds thratptbeed
settlement of Plaintiffs’ FLSA claims is fair and reasonable for the employees

Lastly, the Court must consider whether the settlerfugtiters or fustrates the
implementation of the FLSA in the workplace. The proposed Settlement Agreenedbber
not contain a confidentiality clause and thus avoids a common basis for rejectipseor
FLSA collective settlemenSee, e.gMabry, 2015 WL 5025810, at *2—3. Nor does the
Settlement contain the sort of impermissibly broad release provisions that ltavetfound
invalid. See, e.gKraus 155 F. Supp. 3d at 532—-Bettger v. Crossmark, IndNo. 13-2030,
2015 WL 279754, at *8-10 (M.D. Pa. Jan. 22, 2015). Therefore, the Court finds that the
Settlement’s terms do not impermissibly frustrate the FLSA's implementation.

The Settlement Agreement meets all the requirements for approval of a FLSA
collective action and this Court grants final apprdval.

2 Plaintiffs also seekfinal FLSA certification for settlement purpose®Is.” Mem. 21, but
as Farmers pointed out at the fairness heatiigystepis unnecessary for approval of the
settlementSee In re Wells Fargo Wage & Hour Employment Practices Litig. (No1BI}-.
Supp. 3d 844, 853 (S.D. Tex. 2012\Vhile there is a second stage DA collective action
cases during which the court magcertifythe class if the plaintiffs are not similarly situated in
light of information gathered during post-certification discovery, theerweaneed to reach the
decertification stage here since the parties settled the case.”).
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VI.  The Court approves Plaintiffs’ unopposed request for incentive, fee, and e&pse
awards.

A. The requested service awards are appropriate in thisase

The Third Circuit hagxplainedthat incentive award® named plaintiff$n class actions
exist “to compensate named plaintiffs for the services they provided and thdéegksdurred
during the course of class action litigatio8uillivan 667 F.3d at 333 n.68Vhere, as here, the
proposed incentive award comes out of the common fund, independent of attorneys’ fees, the
court must “carefully review” the request for fairness to other class menmlteis: v. Preferred
Freezer Servs., Inc197 F. Supp. 3d 746, 770 (E.D. Pa. 20E&tors courts use to evaluate the
appropriateness of awards include the financial, reputational, and personal tekplertiff;
the degree to which the plaintiff was involved in discovery and other litigation rebjibiesi
the length of the litigation; and the degree to which the named plaintiffitted@s a class
memberHall v. Best Buy C0274 F.R.D. 154, 173 (E.D. Pa. 2011).

Here, Plaintiffs propose that of the eleven class representatives, two rigiresgn
should receive awards of $5,000; five representatives should receive awards of $4,500; and four
representatives should receive awards of $4,000. Pls.” Supp. Br. 3, ECF Na.H®awards
that Plaintiffs request falithin “the range of compensation” that courts have approved for
individual incentive awardsSee In re Shepac Mktg. &Sales Practices LitigNo. 4:12md-

2380, 2016 WL 7178421, at *4 (M.D. Pa. Dec. 9, 2016) (citing examples of incantarels
between $2,500 and $6,000). In thése, the reputational risk the Namédaliiiffs took by
having their names attached tolass action suit they brought against their emplogerqularly
justifies an awardAdditionally, the mmed Plaintiffs have participated actively in this litigati
they produced and assisted in the review of documsgmig&e with putative class membeand
encouraged their cooperation with this case, provided declarations intsefppotions, and
assisted with settlement negotiatioBeePIs.” Supp. Br. ZThis involvement and personal risk
justifies the awards which Plaintiffs seek.

B. The requeged attorneys’ feesand costsare appropriate in this case.

Plairtiffs seek $271,250 in attorneys’ fees, equal to approximately 35% of the $775,000
Settlement Fund, as wéiP6,038.28 in litigatiorrosts and expenses and a sepamateunt of
$15,0000wed to the Simpluris firm for administering the settlement.

The Court may award fees and costs under the “common fund” doctrine, which holds that
“a private plaintiff, or plaintiff's attorney, whose efforts createcdver, increase, or preserve a

3 Specifically, Plaintiffs propose the following amounts: Woodrow Tompkins ($5,000.00),

Gary Bassler ($5,000.00), David Ammon ($4,500.00), Anthony DeFrancesco ($4,500.00), Scott
Mumley ($4,500.00), Carlos Navarro ($4,500.00), Adam Waychoff ($4,500.00) Justin
Roudabush ($4,000.00), Mark Morrill ($4,000.00), Kevin Haynes ($4,000.00) and Jeff
Roundtree ($4,000.00).
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fund to which others also have a claim, is entitled to recover from the fund the costs of his
litigation, including attorneys’ feesSeeln re Gen. Motors Corp. Picklp Truck Fuel Tank
Prod. Liab. Litig, 55 F.3d 768, 820 n.39 (3d Cir. 1995). In additiorihwespect to the FLSA
claims, the FLSA provides that tlourt “shall, in addition to any judgment awarded to the
plaintiff or plaintiffs, allow a reasonable attornsyee to be paid by the defiant, and costs of
the action.”29 U.S.C. § 216(b).

In the Third Circuit, he percentagef-recoverymethod is generally favored in common
fund casedecause it allowsourts to award fees from the fund in a manner that rewards counsel
for success and penalizes it for failuseeAltnor, 197 F. Supp. 3d at 76bhis method is also
the prevailing methodology used by courts in the Third Circuit in wage and hourldases.

Courts generallgonsider seven factors to determine the reasonableness of the requested
fees under the percentage-of-recovery method:

(1) thesize of the fund created and the number of persons benefitted; (2) the
presence or absence of substantial objections by members of the class to the
settlement terms and/or the fees requested by counsel; (3) the skill araheyfici

of the attorneys involved; (4) the complexity and duratibthe litigation; (5) the

risk of nonpayment; (6) the amount of time devoted to the case by counsel; and
(7) awards in similar cases.

These factors justify the fees and costs requested. With respezfitstifactor, the size
of the fund created and number of people benefitted, “[a]s aalenke, as the size of a fund
increases, the appropriate percentage to be awarded to counsel dédrees€endant Corp.
Derivative Action Litigation232 F. Supp. 2827, 337 (D.N.J. 2002)This inverse relationship
rests on the assumptitimat the increase in a recovexgize is often due to the size of the class
and not the efforts of counseRltnor, 197 F. Supp. 3d at 765. This factor is neutral in the
present case because, as discussed below, the requested percentage ofsewarehei
midpoint of the spectrum of requests approved in this Circuit.

Second, the Court considers the presence or absence of objectiorfe¢s tieguested.

As discussed abovao potential Class Members have objected to the Settlement Agreement o
the requested attorneys’ fees and expenses. This factor favors apptbedieefs as requested.

With respect to the third factor, the skill and efficiency of theradlys,as discussed
above class counsel has substantial experience litigating class and celkction employment
disputesThis factoralsofavors approval of the fees as requested.

The fourth factor considers the complexity aldation of the litigation. Thibtigation
beganin 2014 and, as discussed above, but forétteement reached hemgould haverequired
resolution ofFarmers’ motion for judgment on the pleadings, which concernedaseve
Plaintiffs’ state law claimsadding to the complexity of thiematter Moreover class counsel had
to analye the wage and hour data of over two hundred persons, which involved complicated
and timeconsuming calculations of damag&seeBrumey, 2012 WL 1019337, at *1(analysis
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of records for 112 plaintiffs to reach settlement of wage and laserfound to be complex).
Furthermore, preparation of this case involved research of comgbihaled factual issues and
preparation for a full day’s mediation session that led to tred#le outcome for the
settlement clas3 his factor also favors approval of the requested fees.

Next, the Court considers the risk of nonpayment and the amount of time devbied to
case by counsedHere, class counspltovided their representation arcontingent basis, without
any promise or guarantee of recovegePIs.” Supp. Br. Ex. A, Cohen Dec. { 21, ECF No.
1001, andspent more than 753 hours on this case, including review of employe@amdfeur
data and preparing for and attending the iatexh session that led the settlemenseePIs.’

Supp. Br5.

Lastly, the Court compares the requested award with awards iarsoades. “In this
Circuit, the percentage of the recovery award in FLSA common fund c@asges from roughly
20-45%."Mabry, 2015 WL 5025810, at *4. Overall, “a benchmark of-timed of the
settlement fund is often appropriate to prevent a windfall to coundeSee Altnor197 F.

Supp. 3d at 768-69. Plaintiffs’ request for a slightly higher figure of 35%asonalel. This last
factor weighs heavily ifavor of approving the award and, weighing it with each of the factors
discussed above, ti@ourt grais the attorneys’ feess requested.

Finally, “[i] n the Third Circuit, it is standard practice to reimbuitggation expenses in
addition to granting fee awardsvicDonough v. Toys R Us, In80 F. Supp. 3d 626, 658 (E.D.
Pa. 2015). “There is no doubt that an attorney who has created a common fund for the benefit of
the class is entitled to reimbursement isfreasonablditi gation expenses from that fund.”
Lachance v. Harrington965 F. Supp. 630, 651 (E.D. Pa. 19%9re, class counsel state that
they havancurred expeses in the amount of $26,038.28, and the Court grants this request as
reasonable relate to the size of the common fund. The Court observes, however, that although
attorneys Cohen and Zouras have provided a reasonably detailed descriptionexjoibreses in
thetotal amount of $7,311.38eePIs.” Supp. Br. Ex. A, Cohen Dec. 1Y 17-20,dtterneys for
the Theirman Buck law firrhave failed to describe, much less documiiet expense®r
which theyseekreimbursemenin the amounbf $18,726.91seePIs.” Supp. Br. Ex. B, Buck
Dec. 1 5, ECF No. 100-2. This latter approach is disfavtmgdhe Court will grant the
requested amount nevertheléSee Lachance v. Harringtp865 F. Supp. 630, 651 (E.D. Pa.
1997)(“Ideally, expense petitions should contain not just the total expense requested for a
particular service, but also a breakdown of the price per unit of the service anuhtber of
units consumed, especially when those services are provided in*house

4 Plaintiffs also contend that the requested fee is@tggh by a lodestar crosscheskge

Pls.” Supp. Br. 5-6, but as the courtAlinor observed, the relevance of this methzd “
increasingly chaéinged by the realities of today’s legal practice.” 197 F. Supp. 3d at 767.
Specifically, “when many areas ofgi@l practice today are no longer founded on standard hourly
rates and more commonly driven by fixed fees, blended atds;ontingency fee agreements,
the lodestar crossheck has become largelyudlory.”Id. (footnote omitted).

13
092717



Finally, the Court approves the $15,000 fee to Simpl8ee, e.g., Van Kempen v.
Matheson Tri-Gas, IngcNo. 15CV-00660HSG,2017 WL 3670787, at *9 (N.D. Cal. Aug. 25,
2017) (awarding costs to Simpluris and observing that cowatgilarly award administrative
costs associated withroviding notice to the class”).

VIl.  Conclusion

For the foregmg reasons, the Court certifies the state law settlement class (including the
six state law subclasses)daapproveshe terms of th@eroposed $775,000.00 settlemantfair
and reasonable.

The Court approves payment of $48,500.00 in Enhancement Awaxidsried Plaintiffs
Woodrow Tompkins ($5,000.00), Gary Bassler ($5,000.00), David Ammon ($4,500.00),
Anthony DeFrancesco ($4,500.00), Scott Mumley ($4,500.00), Carlos Navarro ($4,500.00),
Adam Waychoff ($4,500.00) Justin Roudabush ($4,000.00), Mark Morrill ($4,000.00), Kevin
Haynes ($4,000.00) and Jeff Roundtree ($4,000.00).

The Court approves the requested $271,250.00 attorneys’ fee, the proposed $26,038.28
cost reimbursemepand the requested $15,000.00 settlement administration cost.

A separaterder fdlows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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