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INTRODUCTION

Plaintiffs LisaA. Abraham,Lisa and Scott Cave, and Lee Ann and Mark E. Kaminski
filed this class action suit against Defend&@dwenlLoan Servicing, LLC(*Ocweri) alleging
Ocwen violated the Pennsylvania Unfair Trade Practices and Consumer Protéetvon
(“UTPCPL"), 73 Pa. Stat. § 263, the Fair Debt Collection Practices Act (“FDCPA”), 15 U.S.C.
§ 1692et seq. and the New Jersey Consumer Fraud Act (“NJCFA”), N.J.S.A. § B&Bseq.
They seek to represent classes of similarly situated Pennsylvania anceideyw Jomeowners
who have entered into a standard forrh@use loan modification agreement with Ocwen that
contained a “BalloorDisclosure” provision that allegedly did not disclose the amount of the
balloon payment.Presently pending are Plaintiffs’ ation to certify threeclasses, one class for
eachstatutory claim Also pending is a Motion by Ocwen to strike portions of Plaintiffs’ expert
report. For the following reasons, the Motion to Strikedenied Additionally, afterrigorous
analysis of the expert submissions, the class certification record, amarginments of the

parties, the Motion for Class Certificationalsodenied.

. BACKGROUND

Plaintiffs allege that Ocwen violated the UTPCPL, FDCPA and NJBYAntering into
standard forrwritten in-house loan modification agreements with class membersdhgdin a
uniform Balloon Disclosure provision that is unfair, deceptive, and misleading batalosss
not disclose: (1) the amount of the balloon payment that the borrower will owe attbé tee
term of the loan; (2) the method by which such a balloon payment is calculated; and (3) the
amortization term of the loan and whether it had been chamgdide modification Ocwen’s
Balloon Disclosure states only:The loan modification for which you have applied contains a

balloon provision. This meankét even if you make all payments full and on time, the loan will
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not be paid in full by the final payment date(SeeSept. 2, 2016 Declaration of Eric Lechtzin
(“Lechtzin Decl.”) Ex. 4 at Ocwen001040pRlaintiffs assert that this language failsdisclose
the information borrowers need to make informed financial decisions.

Pursuant to Rule 23 of the Federal Rules of Civil Procedure, Plamiiféeto certify* a
Pennsylvania Claggpresentetly Plaintiffs Lisa Abraham, Lisa Cave and Scodive casisting

of:

All Pennsylvania homeowners whose mortgage loans have been serviced by
Ocwen, and who have entered into a standard form template Loan Modification

Agreement with Ocwen on or after February 14, 2007 that contains a “Balloon

Disclosure” provision which does not disclose the amount of the balloon payment

that the borrower will owe at the end of the term of the loan (the “Pennsylvania

Class”).

a New Jersey Classepresentedby Plaintiffs Lee Ann Kaminksi and Mark E. Kaminski

consisting of:

All New Jersey homeowners whose mortgage loans have been serviced by
Ocwen, and who have entered into a standard form template Loan Modification

Agreement with Ocwen on or after February 25, 2009 that contains a “Balloon

Disclosure” provision which does not disclose the amount of the balloon payment

that the borrower will owe at the end of the term of the loan (the “New Jersey

Class”).

and aFDCPA Classepresentetly Plaintiffs Lisa Cave and Scott Cave consisting of

All Pennsylvania and New Jersey homeowners for whom servicing of their
mortgage loans was transferred to Ocwen at a time when such homeowners were
in default on their loans, and to whom Ocwen sent a standard form template Loan
Modification Agreement with Ocwen on or after July 21, 2010 that contains a
“Balloon Disclosure” provision which does not disclose the amount of the balloon
payment that the borrower will owe at the end of the term of the loan (the
“FDCPA Class”).

! Plaintiffs have narrowed the definitions of the Classes from the definitioriergein
the Second Amended Complaint (“SAC”) (Docket Entry #&0)imit the instantMotion for
Class Certificationto borrowers who received -imouse loan modification agreements based
upon standardized form templates.



(Br. in Support of Pls.” Mot. for Class CertRs. Mem.”) (Docket Entry #56-1at2.) Plaintiffs
seek certification of the Pennsylvania and New Jersey Classes under Rul2)28(byfer to
obtain injunctive relief pursuant to the UTPCPL and NJCPAaintiffs alsoseek certificatiorof
all three Classesnder Rule 23(b)(3) for theactual and statutory damages as provided by the

UTPCPL, NJCFA and FDCPA.

IIl.  THE CLASS CERTIFICATION RECORD

A. Background Regarding Ocwen’s-House Balloon Loan Modificationand its

Documentation Systems

The balloon modification agreements at issuthis case originate from Ocwen’s “Loan
Resolution Module” or “LRM” computer system(Lechtzin Decl.Ex. 3, October 28, 2015
Deposition of Max Nieves Nieves Tr.”) at 3132.) Ocwen inputs borrower data fibs in-house
loan modificationsincludingincome data, into the LRM(Nieves Tr. at 32L.echtzin Decl EX.

10, October 2, 2015 Deposition of Rashad Blancl{aBlanchard Tr’) at 26) The data in the

LRM also includes information about the original loan, such as the principal amount of the loan
the interest rate, and the term of the lodBlanchard Tr. at 27, 691, 12124.) The LRMalso
contains data or rules (such as restrictions on loan modifications) culled from tivey Eoul
servicing agreements between Ocwen and the owners or irsv@stime loans. (Nieves Tr. at
46-50) Ocwen wuses the borrower and loan data in LRM to generdieugse loan
modification agreements based upon blank modification agreement templates, which are
identifiable by unique version numbers or codéSeeid. at 30, 38, 14&4.) Ocwen runs the

loan and borrower data through a “resolution waterfall,” which is an “algorithmnajthe]



LRM that tells [Ocwen] what the optimal resolution is. versus taking it to foreclosure. .”.
(Id. at 5052.)

In order to create a modification agreement that is sent to a borrower, Ocwen uses the
LRM system which populates “merged fields” within the agreement templatedatishsuch as
the borrower's name, the property address, the principal balance of the thddidie the
modified interest rate, the modification effective date, the first payment dadetha loan
maturity date. (Id. at 3637; Lechtzin Decl., Exs4-6, 2225 (exemplars of templates)Qcwen
stores copies of all modification agreements that have been accepted by boomwewen’s
Central Imaging System or “CIS(Nieves Tr.at 34.)

Ocwen’s main loan servicing platform is called “RealServicin{Blanchard Tr. at 4%.
Certain infomation in the LRM is automatically saved in RealServicir{flieves Tr. at 35
RealServicing also contains a comment log and spreadsheet data that incluties$aation or
payment histories, amortization tables and loan terms (e.g., interestinsitgafment date,
maturity date, and amortization term{Blanchard Tr. at 69, 72, 1d#8.) Ocwen also records
the identity of the investor in every loan serviced by Ocwen (i.e., the trusts thahedbans) in
RealServicing.(Id. at 9698.)

Prior b 2014, Ocwen'’s standard template Balloon Disclosure did not disclose the dollar
amount of any balloon payment due at the loan’s maturity dhtieves Tr. at 1186, 147, 191
92.) Ocwen’s training manuals from this time period stat€f:he agreements N/ never
indicate the balloon amount.{ld. at 191, 197Lechtzin Decl.Ex. 9 (Ocwen Loss Mitigation
Manual at Ocwen010223. Similarly, scripting tools utilized by Ocwen representatives
instructed them to answer the question, “What is my balloon atrilg@tuby answering: “We

cannot provide a balloon amount which will be due at maturity as the remaining ebalanc



becomes the balloon amount.(Nieves Tr. atl89; Lechtzin Decl.Ex. 8 (Ocwen CCC Best
Practices CCC Resolutions Manuat Ocwen011487d. Ex. 9 (Ocwen Customer Care Center
Loss Mitigation Manual) at Ocwen010223 However, the same mangahlso instruct
representatives thatf an “estimated balloon payment” is reflected in the system for the
borrower, the representative should “advise fibgower] of the same, as long as you disclose it

is only an estimate [and] [t]he balloon amount depends on how the customer fmmakes t
payments.” d.) Ocwen ceased using the balloon modification templates at issue in this case in
late 2013 or early 201 (Nieves Tr. at 4812, 6265.) Since that time, all Ocwen balloon
disclosures state a minimum dollar amount for the balloon payment due at the matthay of

loan. (d. at 42, 64-65, 66-72 (identifying blank balloon modification templates).)

B. The Class Representatives

1. Plaintiffs Lisa and Scott Cave

Lisa and Scott Cave (“the Caveswho seek to represent both the Pennsylvania and
FDCPA Classes, are owners of a home located at 491 North Mill Road, KSmeite,
Pennsylvania, which they purchased in December 2003 for $175(Q@0htzin Decl. Ex. 26
June 24, 2014 Deposition of St@ave (“S. Cave Ti) at 49, 83. On November 23, 2005, the
Caves refinanced their home with a-y3ar mortgage loan from Saxon Mortgage, Inc. in the
amount of $236,300, which they were required to repay at an annual interest rate of 8.650
percent. (Lechtzin Decl. Ex. 28, November 23, 2005 Note; Ex. 29 November 23, 2005
Mortgage) Under the terms of this loan, the Caves’ monthly payment of principal and interest
was $1,842.12.1d.)

In August 2009, after falling behind on their mortgage payments, the Caves applied to

Saxon for doan modificationunder the Home Affordable Mortgage Program (“HAMPS.



Cave Tr. at 42281.) By letter dated April 21, 2011, Saxon advised the Caves that the servicing
of their mortgage was being transferrediowen, &ective May 16, 2011. (Lechtzin Decl. Ex.
30.) At the time Ocwen assumed servicing of the Caves’ loan in May 2011, the Caveéss were
default on their loan. (Joint Submission of Material Facts (Docket Entry # 78) { 15.)
Specifically, the Caves’ loan was “due for November 2009,” according to an Ocwen Rule
30(b)(6) witness. (Lechtzin Decl. at Ex. 19, December 20, 2013 Deposition of Paul Myers
(“Myers Tr) at 43; Ex. 21, Ocwen Letter of May 19, 2011n June 2011, Ocwesent the
Caves a HAMP solicitation letteand onJune 23, 2011, Ocwen received the Caves’ HAMP
document packaggMyers Tr.at 5355.) Ocwen reviewed the Caves for a HAMP modification
and sent them a written notice of denial on June 25, 2Q0dlat(5.)

Also in June 2011, Ocwen sent the Caves amowse loan modification agreement with
the Balloon Disclosure provision at issue hef&d. at 58) Under the terms of the proposed
Cave Modification Agreement, the principal balance increased from $236,300 to $278,203, the
interest rate for the first 60 months was 2 percent, and the rate increased to ©6fpetbe
remaining term of the loan(ld. at 7273; Nieves Tr. at 1224; Ex. 20, June 28, 2011 Loan
Modification Agreement(“Cave Modification Agreement”)) Under the proposed Cave
Modification Agreement, the monthly principal and interest payment for the firstos®hmis
$1,000.02. (Myers Tr. at 76) The Cave Modification Agreement includes a “Balloon
Disclosure” that is substantially similar to the modification agreements entéoeblyimll other
Pennsylvania Class members, which provides:

The loan modification for which you have applied contains a balloon provision.

This means that even if you make all payments full and on time, thevitharot

be paid in full by the final payment date. A single balloon payment will be due

and payable in full on 12/1/35, provided that all payments are made in accordance
with the loan terms, and the interest rate does not change for the entire loan term.



(Lechtzin Decl. Ex. 20. Ocwen’s 30(b)(6) witness Paul Myers testified that all of Ocwen’s loan
modification agreements had disclosures similar to those made in the Cave afiodific
Agreement, whichlid not state the amount of the balloon payment. (Myers Tr. at 100-04.)

Before the Caves accepted the Cave Modification Agreement, Lisa Cave calledt@cwen
inquire about the amount of the balloon, ,lsle testified;[tlhey weren’t able to give me an
amount.” (echtzin Decl. Ex. 32 June 23, 2014 Dsijpion of Lisa Cave (. Cave Tr)) vol. |
at 302) The Caves accepted Ocwen’s offer by executing the Cave Modification Agreement an
returning the signed agreement to Ocvatongwith the requested initial payment of $1,285.39,
which Ocwen accepted ametained. (Id. at 30203.) Under the Cave Modification Agreement,
Ocwen extended the amortization term fr@6G0 months to 374 months, commencing on
September 1, 2011, the first payment date of the modificatiMyers Tr. at 86;Cave
Modification Agreenent Nieves Tr. at 12P2.) Ocwen admits that the Cave Modification
Agreement does not disclose this changehimamortization term from 360 months to 374
months. RNieves Tr. at 124. Ocwen did not provide the Caves with an amortization schedule
thatwould have revealed this change in the amortization term of the Caves’(Mgars Tr. at
78.) The Cave Modification Agreement provides that “[a]ll covenants, agreementsattips)
and conditions in your Note and Mortgage will remain in full forad affect, except as herein
modified.. . ” (Cave Modification Agreement § 8(b).) Plaintiffs allege th&t provision of the
Cave Modification Agreement was misleading and deceptive in light of Ocwailse to
disclose the change to the amortizatperiod of the Caves’ loan. (Pl. Mem. at 9.)

Ocwen admits that the Cave Modification Agreement does not state the amount of the
balloon payment due at the maturity of their loa{Myers Tr. at 75; Nieves Tr. at 134.

However, at the time the Caves accepted the Cave Modification Agreement, Ocwerh&hew t



the Caves would be required to make a balloon payment in the amount of $93,524.46 at the
loan’s maturity date if they made all of their scheduled payments in fub@atde. (Myers Tr.

at 75, 8681.) Ocwen admits that the Cave Modification Agreement does not include
instructions as to how the Caves could have calculated the amount of the balloon they will owe
at their loan’s maturity date(Nieves Tr. at 127. However, Ocwen 30(b)(6) witness Myers
explained in general terms the steps that one would need to perform to calcula®uné @t

the balloon, stating:

You determine the amortization portioh.believe in this case we can certainly

look at the commentdl. can tell you what it was amortized over. It was amortized

over 374 months. You take the principal balance, the 278,000 number, you

amortize that.You initially do the amortization schedule over 374 mont¥eu

take a look after month 60, what'’s thengipal balance.Then turn around and do

a second one starting payment 61 through 374 and that would give you the

amortization over the balance.

(Myers Tr. at 8. Ocwen 30(b)(6) witness Nieves provided a similar explanation about how to
calculate themount of the balloon. (Nieves Tr. at 124-127.)

Scott Cave testified that “if | would have been told up front that it [the balloon] was
$90,000 | would have walked away.(S. Cave Tr. at 70, 2189.) Lisa Cave testified that
because the balloon amount was not disclosed, “| wasn't given the opportunity to platyproper
financially. According to the information | have now, if | were to have paid the entire mortgage

and then had to pay the balloon payment, | would have had to take out another loan semewher

in my 60s.” (L. Cave Tr. vol. Il at 323.)

2. Plaintiff Lisa A. Abraham

Lisa Abraham who seeks to represent the Pennsylvania and the FDCPA Ciastes,
owner of a home located at 31 Clay Valley Road, Fleetwood, Pennsylvania, which hasrbeen he

primary residence since 199ZLechtzin Decl. Ex. 14, June 18, 2007 Abraham Nbag&Ehtzin
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Decl. Ex. 34 August 28, 2015 Deposition of Lisa A. Abrahamiifftaham Tr?) at 43, 5960.)

On June 18, 2007, Abraham refinanced her home with-ye&0Fixed Rate Stepped Payment
Note in the amount of $263,500, with a maturity date of July 1, 2Q08Graham Tr. at 1484;

Ex. 14) Under the terms of the loan, Abraham was to pay interest only at a rate of 8.590 percent
for the first 120 months(Blanchard Tr. at 1884.) The initial monthly payment under this loan

was $1,949.76however after the first 120 months, the monthly paymemuld increase to
$2,196.79. (Araham Tr. at 1585; Ex. 14) There was no balloon payment provision under
this loan. (Blanchard Tr. at 210.)

In August 2010, Ms. Abraham was going through a divorce and fell behind on her loan
payments. Abraham Tr. at 17073.) In order to bring her loan current and resolve pending
litigation, she entered into a Settlement and Release Agreement with Ocwen, wiiftachtbe
terms of her loan. (Id. at 18088; Lechtzin Decl. Ex. 18, June 2, 2010 Ocwen/Abraham
Settlement and Release Agreement (“RelegselUnder the terms of this agreement, Ocwen
increased the principal amount of her loan to $322,838.81, the interest rate was fix¢d at 6.
percent, and her new monthly principal and interest payment increased to $1,§Beél2asd[|
1b-d.) Unlike the modification agreements at issue in this case, Abraham’s Rekpassst/
stated the amortization term applicable to her modified loan: “this balloon modification is
amortized as if the repayment period was 480 month. (1d..{ 1e Abraham Tr. at 205.)

In February 2011, Ms. Abraham suffered a stroke and again fell behind on her monthly
loan payment$. (Abraham Tr. at 2102.) By letter dated November 23, 2012, Ocwen offered

Abraham a new Loan Modification Agreemehat: () reduced the principal balance of her

2 \We note that, while there is evidence that Abraltaioe fell behind on her payments,
no evidence has been presented that any loan executed by Abraham eefault at the time
Ocwen acquired it.
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loan to $236,040.80; (2) forgavemoximately$91,000.00 of her total outstanding debt; (3)
reduced her monthly principal and interest from $1,867.13 to $714.79; (4) lowered her total
monthly payment, including escrow items, from $2,535.16 to $1,319.75; ardw@&edthe
interest rate from 6.4% to 2.0%.(Lechtzin Decl. Ex. 15, November 23, 2012 Proposed
Modification Agreement”ProposedVodification Agreement”) Blanchard Tr. at 1885, 196

99.) The Agreementhanged the amortization period of the loan to 480 months from 360
months. (Blanchard Tr. 229-31.)

The ProposedModification Agreement is based upon a standard template document,
which can be identified by its version number, and which Ocwen has used to modify mortgages
on properties located in PennsylvanigNieves Tr. at 6661.) The “Balloon Disclosure”
provision in the Abraham Modification Agreement provides:

The loan modification for which you have applied contains a balloon provision.

This means tat even if you make all payments full and on time, the loan will not

be paid in full by the final payment date. A single balloon payment will be due

and payable in full on 7/1/37, provided that all payments are made in accordance

with the loan terms, anth¢ interest rate does not change for the entire loan term.
(ProposedModification Agreemen) Ms. Abraham accepted Ocwen’s offey executingthe
ProposedModification Agreement and returning it to Ocwen(Blanchard Tr. at 1887;
Lechtzin Decl.Ex. 16 executed Abraham Modification AgreementAt the time Abraham
signed the Modification Agreement, she did not know the amount of the balloon payment she
would owe at the loan’s maturity. (Abraham Tr. at 248-49.)

Ocwen admits that the Abraham Modificet Agreement does not state the amount of
the balloon payment due at the maturity of her lofBlanchard Tr. at 21Q1; Lechtzin Decl.

Ex. 17, Ocwen Response to Request for Admisgft@cwen AbrahamAdmission”) No. 12.)

Ocwen also admits that it had determirtbdt the estimatedballoon paymentamount was
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projected to be $114,236.82 at the time of the loan’s maturity plateéidedAbraham made all
scheduled monthly payments due under the Abralaadification Agreement (Blanchard Tr.
at 212;0cwen AbrahanfAdmission No.14.) According to Ocwen’s records of a phone call with
Ms. Abraham on February 11, 2014, an Ocwen representative informed her orally that her
balloon amount is at least $114,236.8Blanchard Tr. att9092, 212) Abraham recalls that
when she askethe representativabout the amount of the balloon, he said: “I'm not real sure.
This is not set in stone.”Apraham Tr. at 28-49, 29899.)

Ocwen admits that that the Abraham Modification Agreement did imdtde an
amortization schedule(Ocwen Abrahanfdmission No.7.) Ocwen further admits that “neither
the ‘Balloon Disclosure’ term set forth at Paragraph 5 on Page 2 of the Abrahanchtimohf
Agreement, nor the Balloon Disclosure set forth at Page 4 of the Abraham Madlificati
Agreement, states the method by which the balloon payment that would be due at the loan’s
maturity date of July 1, 2037 will be calculatedOcwen AbrahanAdmissionNo. 13; Nieves
Tr. at 88) Moreover, “Ocwen admits that nleér the Abraham Modification Agreement .nor
the cover letter, dated November 23, 2012, enclosing the Abraham Modification Agreement,
provided express instructions as to how Abraham could calculate the amount of thesdstimat
minimum balloon payment due and payable on July 1, 203@¢wen AbrahanAdmission No.
16.)

Abrahamadmits that the loan modification lowered neonthly paymentand made her
life “more comfortabl¢’ but believes she wouldnot have lost her home if she did not enter into
this agreement “[b]ecause | had been paying my loan prior to the 2012 maafificg\braham
Tr. at 322) Shetestified that if the amount of the balloon payment had been disclosed in the

modification agreemd, she would not have agreed to it, because she wdgb&7 when the

13



balloon comes due and she would need to take out a new mortgage to pay that gdoant.
350-51 (That wouldn’t work. It's not going to work. No one is going to give a Afarold
woman, with rheumatoid arthritis, on disability, even a $100,000 mortgage at thatltage.
impossibility”).) After Ms. Abraham filed the instant lawsuit, Ocwen stopped sending her
monthly mortgagestatements and it no longer allows her to vissy loan information onits

website. (Blanchard Tr. at 176-77; Abraham Tr. at 301.)

3. Plaintiffs Lee Ann and Mark E. Kaminski (the “Kaminskis”)

The Kaminskis who seek to represent the New Jersey Class,owners of a home
located at 10 E. Maple Tree Drive, Westampton, New Jersey, which has been thgis fami
primary residence since May 200QLechtzin Decl. Ex. 36, September 10, 2015 Deposition of
Lee Ann Kaminski(“L. Kaminski Tr’) at 15, 2829.) The Kaminskis purchased their home for
$267,000, of which $135,000 was financed with a mortgafld. at 3132.) In order to
consolidate various debts, on February 24, 2006, the Kaminskis refinanced their hom&Qwith a
year, fixed rate mortgage in the amount of $344,250, and a maturity date of March 1(18036.
at 4446; Lechtzin Decl. Ex. 1JFebruary 24, 2008aminski Mortgageat Ocwen005086-5102.)

This loan was amortized overterm of 360 months(Nieves Tr. at 5&7) Under the terms of
this loan, the monthly payment was $2,772.58 for the first 120 months, and thereafter the amount
would increase to $3,076.64. (L. Kaminski Tr. at 51.)

The Kaminskis fell behind on their loan in 2007, when Mrs. Kaminski’'s job as a long
term substitute teacher came to an end, and Mr. Kaminski lost higlghlbat 5657.) In May
2007, the Kaminskis entered into a forbearance agreement with Ocwen, whicharatlesdh to
make increased monthly payments of $3,456 for twelve months so they could cure their

delinquency. If. at 6663.) Although Mr. Kaminski found new employment, the Kaminskis
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were unable to make all of the forbearance paymdidsat 6465.) They entered into a second
forbearance agreement in January 2008, whmhtaineda “Modification Contingency” that
increased the principal balance of their loan to $367,716.11, and had a fixed interest rate of 8.63
percent. (Id. at 6670.) To receive this modification, Ocwen required the Kaminskis to pay a
reinstatement amounf $27,565.33, and to make a down paynodr$6,902.24. Ifl. at 7£72.)

In June 2009, the Kaminskis entered into a new loan modification agreement that indreased t
principal balance to $387,168.50, and provided an initial monthly payment of $2237.1
(Lechtzin Decl. Ex. 37, June 2009 Home Affordable Modification Agreement effectiyel Jul
2009.)

By letter dated March 9, 2011, Ocwen offered the Kaminskis a “STREAMLINED LOAN
MODIFICATION,” which provided a monthly payment of $1,979.95, includingr@s items
such as property taxes(Lechtzin Decl. Ex. 12, March 9, 201letter enclosing draftLoan
Modification Agreemen{(“Kaminski LoanModification Agreement”)at Ocwel®06480-6483.)

The Loan Modification Agreemeeiclosedvith this letter stated thaf the Kaminskis accepted
Ocwen'’s offer the interest rate of their loan would be modified to 2 percent, the new principal
balance would be $377,555.05 (as compared to the original principal am&8#4250), and
their newmonthly principal and interest payment would be $1,143(82; Blanchard Tr. at 66

67, 101) The Kaminski Loan Modification Agreement did not provide any principal
forgiveness. (Blanchard Tr. at 92.)

Ocwen 30(b)(6) witness Nieves testified that the Kamihekih Modification Agreement
is based on a standard template document that Ocwen has used to modify mortgages on
properties located in New JersefNieves Tr. at 2829, 5960; Lechtzin Decl.Ex. 1, December

21, 2015 Class Certification Report ofi@h C. Becker (“‘Becker Report”)Y 36, 38. The
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Kaminski Loan Modification Agreementcontains a“Balloon Disclosure” provisionthat
provides:

The loan modification for which you have applied contains a balloon provision.

This means that even if you ma& payments full and on time, the loan will not

be paid in full by the final payment date. A single balloon payment will be due

and payable in full on 9/1/2036, provided that all payments are made in

accordance with the loan terms, and the interest cage ot change for the entire

loan term.

(KaminskiLoan Modification Agreement &cwen006483.)Although the Kaminskis’ loan was
originally amortized over a period of 360 months, under the Kamibskin Modification
Agreement the loan is amortized as thlout is payable over a period of 480 monthBlafchard

Tr. at 10406.) This change in the amortization term is not disclosed in the Kamirosa
Modification Agreement. (Id. at 11517) The Kaminski Loan Modification Agreement
provides that “[a]ll covenants, agreements, stipulations, and conditions in your Note and
Mortgage will remain in full force and effect, except as herein modified.” (Loan
Modification Agreement at Ocwen006481.)

Ocwen’s March 9, 2011 letter to the Kaminskis wasbbnd modification offer,”
meaning that Ocwen solicited the Kaminskis for a modification rather than the Kaninsk
applying to Ocwen for a modification.(Blanchard Tr. at 434, 46; Nieves Tr. at 3].
According to Ocwen’s records of a phone call with Mrs. Kaminski, as of March 21, 2011, the
Kaminskis had not received the modification offer, even though the March 9 letest 8tat
they needed to respond to the offer by March g8anchard Tr. at 1580.) Ocwen then sent
the offer via email Althoudh the Kaminskishadonly two days to consider the offer, if thigd

statedthatthey needed more time, Ocwen representativesheauthority to extend the offer

(Id.) The Kaminskis accepted Ocwen’s offer by signing the Kaminski Modific#&gneemen
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on March 24, 2011, and returning it to OcwefBlanchard Tr. at 48; Lechtzin Dedtx. 13
executed Kaminski Loan Modification Agreemé&ntwen005127-5129.)

Under the terms adhe KaminskiLoan Modification Agreement, if they made all of their
scheduled payments in full and on time, they would owe a balloon payment of $173,421.59 at
the loan’s maturity date of September 1, 20@lanchardTr. 12931.) Mrs. Kaminski testified
that she did not know the amount of the balloon payment beforegsieel $he Kaminski Loan
Modification Agreementand that, if she had known the amount of the balloon payment, she
would not have signed it. (L. Kaminski Tr. at 12@; 149.) Mr. Kaminski testified that heid
not ask Ocwen about the balloon disclosure before signing the Agreemdtiiat he“would
not know how-- what formula to use, how to amortize. I'm not the financial expert. | would not
know how to arrive at a dollar value based on my situdtighechtzin Decl. Ex. 38, September
10, 2015 Deposition of Mark E. Kaminski (“M. Kaminski Tr.”) at 80-81.) He also testified,

| realize that a balloon payment, the amount could be less or more depending on

us making our payments on time through the course of the loan. It was tacked on,

it's tacked on to the back end of the loan which is due [and] payable in 2036.

And | don’t know how they derive the number based on our situation, so | have

no other recourse.

(Id. at 81.) Both Plaintiffs expresseatoncerred that they will be unable to make the bafio
payment when it comes due. (L. Kaminskidirl5Q M. Kaminski Tr. at 94.)

Ocwen admits thathe Kaminski Loan Modification Agreemeritlid not include an
amortization schedufe (Lechtzin Decl. Ex. 390cwen Response to Request for Admission
(“Ocwen Kaminski Admission”No. 7.) Ocwen also admits that the Balloon Disclosure “does
not state the dollar amount of any balloon payment that would be due on September 1, 2036,

under the terms of the Kaminski Mification Agreement.” (Id. No. 11; Blanchard Tr. at 119;

Nieves Tr. at 8§. Ocwen further admits that the Balloon Disclosure “does not state the method
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by which the balloon payment that would be due at the loan’s maturity date of Septe20iBér |
will be calculated.” (OcwenKaminski Admission No.12; Blanchard Tr. at 15b. Moreover,
Ocwen’s “cover letter dated March 9, 2011, enclosing the Kaminski ModificatioeeAtent,
did not provide express instructions as to how the Kaminskis could calculate the afmignt o
estimated minimum balloon payment due and payableSeptember 1, 2036 (Ocwen
Kaminski Admission No.15.) Nor did the Modification Agreement itself “provide express
instructions as to how the Kaminskis could calculate the amount of tineatl minimum
balloon payment due and payable on September 1, 2qB6.No. 16.) Ocwen admits “that on
or around the time the Kaminski Modification Agreementwas sent to the Kaminskis, Ocwen
was able to calculate the estimated minimum ballaym@ntamount at the time of the loan’
maturity date, if the Kaminskis made all scheduled monthly payments due und&ntimeski
Modification Agreement in full and on time.’Id{ No. 13.)

After the Kaminskis filed the instant lawsuit, Ocwen stopped sending them monthly
statements for their mortgage and no longer allows them to view information rtogctreir
loan on Ocwen’s website(Blanchard Tr. at 1746.) Mrs. Kaminski testified thashe cannot
access her account online or make payments otdutanust send her payments to Ocwen via

certified mail. (L. Kaminski Tr. at 143.)

C. Expert Evidence

1. Plaintiffs’ ExpertDr. Brian C. Becker

Plaintiffs have retaine®r. Brian C. Becker to “evaluate whether (a) members of the
proposed class shared common experiences as a result of policies amgstheti [Ocwen]
applied uniformly, which caused the same types of damage to all members @ipbgepl class,

and whether (b) such putative members of the proposed class can be readilyddesitifiedata
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maintained by Ocwen.” (Becker Report f)1He concludes thahat putative Class members
can be identified using common methods applied to Ocwen'’s electronic rettatd§cwen’s
electronic records can be queried to extract the borrowers whose loan modiffmaicesses
meet the Class definition, and that damages can be calculated for each Class member us
common methods applied to Ocwen’s electronic reconds §{4, 10-12.)

Dr. Becker’'s method for identifying class members relies upon searchablemieckata
maintained by Ocwen that can be exported, sorted, and analyized] 18.) Specificallyhe
relies on(1) Ocweris RealServicingsystem which includes borrower and loan information,
payment history, commengndthe amount and due date of each borrower’s balloon payment
(2) Ocwernis LRM, which isOcwen’sdecision engine used to determine a loan’s eligibility for a
modification or alternative loan resions such as a short sale or deed in lieu of foreclpance
(3) Ocwen’sCIS, which isanother database maintained by Ocwheat stores images of certain
letters and documents sent to and received back from borrowers, and retains information on pri
savicers, payment history, customer communications, the mortgage document, the note
document, and modification documents (including actual copies of the modification agteem

sent to and received from borrowers)d. ([ 21:23.) Finally,Dr. Becker assés thatRealDoc,

% Dr. Becker is the President of Precision Economics, LLC, an economics firm doicuse
the areas of litigationegulation, and public policy. (Becker Report § 5.) Prior to founding
Precision Economics in 200Becker worked as a consulting economist in both economic
consulting and public accounting firms, focusing on international economics. Ovpashe
sevenyears, the majority of his valuation work has concerned financial titamsscincluding
lending rates, guarantees, and receivables financing. He has testifee beé¢ U.S.
International Trade Commission, the Canadian International Trade TribunB&dbeal Court of
Australia,the U.S. Tax Courtthe Tax Court of Canada, arile Delaware Chancery Court. He
has published more than two dozen papers/book chapters and has served as a Vigisisgy Pro
at Johns Hopkins University, The George Washington University, and Marymount Ugiversit
He earned a Ph.D. and M.A. in Applied Economics from the Wharton School of the University
of Pennsylvaniaandhis B.A. in Applied Mathematics and Economics from The Johns Hopkins
University. (d.)
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another database maintained by Ocwen, stores the templates of modificateeneadsesent to
and received back from borrowersd. (f 247

Dr. Becker opines that Ocwen’s own analysis of its {lemel data on its loan
modificationsprovides evidence that methods exist which can be commonly applied on-a class
wide basis to identify Class memberdd. ( 26.) He notes that Ocwen’s data analyst, Paul
Britton, produced a table in which he presented the results of queries of Ocwerrialifdan
level data, including data contained within RealServicing, to identify modifi@dsidhat met
each of the following aspects of the Class definition: (1) borrowers in Peansylor New
Jersey, and (2) borrowe@cwenplacedinto nonHAMP modjiication agreements with balloon
payment features between January 1, 2009 and September 30, 2015.Brftton’s query
identified 11,157 notAMP modifications in Pennsylvania between January 2009 and
September 2015 that had a balloon payment feature, and identified 8,454ANth

modifications in New Jersey between January 2009 and September 2015 that had a balloon

* We note that th record does not support Dr. Becker’s assertion that Ocwen’s database
include actual copies of modification agreements “sent to and received&mowers.” Becker
cites page 38 of the deposition transcript of Ocwen’s Rule 30(b)(6) witness Pau. My
Although Myers discusses the CIS system, he does not assert at page 38dbatsta@pies of
modification agreements that were merely “sent” to borrowers. (Myeis B8.) He also cites
pages 289 and 6657 of the deposition transcript of Ocwen Rule 30(b)(6) witness Max Nieves.
In describing information in Ocwen’s LRM database, Nieves states thanfibrenation is
initially entered when a customer gives Ocwen a “Request for Mortgsgjstance” form. After
Ocwen employees review certain datidneh the agreement is systematically sent to the mailing
address that we have.” (Nieves Tr. at 29.) This is the only time Nieves used theserafdr
relation to an “agreement” and he does not specify if the system records agrebatewesre
sent but never signed by the borrower. He also did not specifically testify thah@®drealDoc
database stores “templates of modification agreements sent to and receivedroback
borrowers”; even if he hadhere is no evidence thatoring a template is theame thing as
storing actual agreements sent to borrowers.

This distinction is key since borrowers to whanodification agreementa/ere only
“sent” — in contrast to those who actually signed onare-included as members of the FDCPA
Class. Evidenceor the lack thereofthat Ocwen recorded borrowers to whom it “sent”
modification agreements is, accordingly, relevant to whether that Clabe @mcertained.
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payment feature. Id.) Becker opines that he can identify class members by further refining
Britton’s query by: (1) identifying those bowers located in a state included in the Class
definition with a modification featuring a balloon paymeatd (2) then identifying those
borrowers who did not receive a disclosure of the amount of the balloon paymentrin thei
modification agreement(ld. 11 2830.) He asserts that, based on the documents produced and
deposition testimony in gcase, it is likely that all of Ocwen’s standard-house modification
agreements with balloon payments made until late 2013 in Pennsylvania and Neywnderid

meet the Class definitioiT. (Id. T 31.) Becker states that this same data can be used on a class
wide basis to establish whether or not there is a violation of state and fedesalmer
protection laws under Plaintiffs’ theories, and that the nanfedti®s are members of the class.
(Id. 1111 3435.)

On the issue of damagd3;. Becker opines that Ocwen’s records contain information on
each putative Class member's payment terms, including unpaid principal balancilymont
payment amount, interest rate, ahe remaining term of the loan that would be sufficient to
generate an apppriate formula to measure the damages applicable to Plaintiffs’ claichs] (
39.) To calculate damages, he first assumes “that Class members’ expectation alfaiwe b
payment and monthly payments would have been the balloon payment and monthlgtpayme

that would have occurred had the modified loan been amortized over the previously disclosed

® Becker notes that “it is possible that there may be some modifications without disclose
balloon payment amounts that were not based on a template. Therefore, a systemagtiedat
of Ocwen’s database for modifications based on template codes may yield mplatedist of
modifications thameet the Class definition.” (Becker RepHr82.) Heopines that, “[e]ven if
these modifications that are not based on templates cannot be identified as hastrigsadi
balloon payment amount through a systematic data query, it would still be possddatify all
of Ocwen’s modifications that were nodsed on a template (i.e., had no template code) and had
a balloon payment through a systematic data queryd.) (His calculation method would
examine the language of these particular modifications using the images evfribdgication
agreements in Ocwen’s CIS databadd.) (
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amortization term® (Id. 1 40.) He asserts that damages through the earlier of (1) the date on
which the last payment on the loan was made, or (2) the diate damages are awarded, can be
defined as“the present value difference to each Class member from his position with the
modification in its actual stat@nd thebutfor modification with the same terms except with an
amortization scheduleorresponding tothe last disclosed amortization term prior to the
modification with the undisclosed balloon amotifit.(Id. T 41 (emphasis in original) He
calculates that, while Lisa Abraham suffered no damagégcause the amortization term in her
modification agreement did not change from the last disclosed amortizatiortdha Caves
suffered damages of $6,173.15 and the Kaminskis suffered damages of $30°2¢40. 7] 44
45))

Dr. Becker opines that, all things being equal, a loan amortized over a longewite
have a lower monthly payment than a loan amortized over a shorter term. That lowey monthl

payment, however, results in the loan principal being paid off at a slowahaatevould occur

® Becker's model relies on the pneodification amortization term on the ground that the
borrower’s original loan documents all provide that their terms remain in force dtmetwise
modified. Since the loan modification did not disclose a new amaotizétrm or provide a
balloon disclosure that estimated the balloon payment due at the end of acreatdy
amortization schedule, Becker insists that afoutworld requires that the praodification
amortization term be used because Class memberstetipn of the balloon payment and
monthly payments would have been the balloon payment and monthly payments that would
have occurred had the modified loan been amortized over the previously disclosed aomortiza
term. Becker Reporat 1 40.)

" In constructing this bufor amortization schedule for purposes of calculating damages,
Becker makes several assumptions: (1) that each Class member would have ageckighert
monthly principal and interest payment from this-fautamortization schedule at the time they
entered the loan modification; (2) that each Class member would have madefoeipbuatipal
and interest payments at every interval at which she made her actual principateaest in
payments; and (3) that each Class memberdvbal’le made the same extra principal payments
in the but-for world as he did in the actual worl@e¢ker Repor{ 43.)

8 These figures assume that the loan remains payable over its entire terthei.e
borrower does not sell the home and the loan is not refinanced.
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if a larger monthly payment were made. Because the principal balance is paidrefslowly
over the longer amortization term,

the interest being charged each month is larger than what would be charged if the

principal balance were paid off faster, as would occur if the loan paymerds wer

calculated over a shter amortization term. Therefore, more interest will be paid

over the life of a loan if payments are made according to a longer amortizatio

term than would be paid if payments are made according to a shorter amortization

term.

(Id. T 46.) Further,because the principal is paid off more slowly when payments are made
according to an amortization schedule with a longer term, “a larger balloarepais required

at the loan maturity than would be required if payments were made accordingnordizaion
schedule with a shorter term.”ld(  47.) Becker calculates that the Caves’ balloon payment
under the bufor amortization schedule would be $13,558.37 less than the balloon payment
recorded in Ocwen’s RealServicing system; for the Kaminskis, the balloonepayinder the
butfor amortization schedule would be $130,390.67 less than the balloon payment recorded in
Ocwen’s RealServicing system; Abraham’s balloon payment wbaldhe samesince her
amortization term did not changed.( 48.)

Dr. Beder recognizes, however, that “for many Class members, damages will be
awarded before loan maturity. For those Class members, neitherfédrerdié between actual
and butfor balloon payments nor the difference between actual arfbbptincipal and iterest
payments through maturity would be the measure of damades .y §0.) He has developed an
equation to capture the measure of damages that can be used for borrowpeasdwdiber the
exactamount of their required monthly modified payments, ywha more than their required
monthly modified payments, or wipaid fewer required monthly modified payments. He opines

that, for each scenario, his equation

represents the amount that would place the borrower in the financial position the
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borrower wold have been in at the date on which damages are awarded if a
modification had occurred using the previously disclosed amortization term by
compensating the borrower for differences between the values of the actual
balances and what the balances would hasen if a modification had been
implemented with regard to the outstanding principle balance and any accrued
interest. To this difference in principal balance in Equation [1], one adds the
difference between the actual principal and interest paymentswhat the
principal and interest payments would have been if a modification had been
implemented using the previously disclosed amortization term. Thus, Equation
[1] compensates Class members by calculating thdobumpact of Ocwen’s
failure to implemat modifications using the previously disclosed amortization
term on both the Class members’ financial “stocks” and “flowghe stocks
being the principle balance and the flows being the Class members’ monthly
payments.

(Id. § 52.) Under this equation, as of October 2015 calculates damages for Abraham to be

$0.00, for the Caves to be $50.36, and for the Kaminskis to be $3581 6255.)

2. Defendant's Experdoseph J. Floyd

Ocwen has retained Joseph J. Flaydvaluate the proper method of identifying whether
the named Plaintiffs and putative class members suffered ascertainable fireasaal hs well
asto review and comment on the Becker Repdifforbes Decl. Ex. A, January 27, 2016 Expert
Report of Joseph J. Floyd (“Floyd Report”) at)3Like Dr. Becker, Floyd opines that the most

appropriate method to evaluate whether a borrower incurred financial damagdestioe receipt

® Floyd is the founder and President of Floyd Advisory LLC, a consulting firm. He
previously served as Managing Director of Huron Consulting Group and aarthergn charge
of Arthur Andersen’s Financial Consulting practice in Nemglnd. He has a Bachelor of
Business Administration degree from the University of Massachusetts la¢r8imand a Juris
Doctor degree from Suffolk University Law School. He is a licensed CertifigalicP
Accountant in New York and has earned the American Institute of Certified Pdglozintants’
(“AICPA") Accreditation in Business Valuation (“ABV”) and Certificatioin Financial
Forensics (“CFF”). He is a Certified Fraud Examiner (“CFE”). He has wookedumerous
financial analysis engagements, vailom assignments, financial reporting projects, and other
similar assignmentsie has alsbeen qualified as an expert on accounting and financial issues in
the United States District Courts in Connecticut, Massadsusatd Virginia,in the United
States Bankruptcy Courts in New York and Massachusetts, and in the trial courtsoas vari
states. He has also appeared before the U.S. Securities and Exchange CommB&ijnq“S
discuss and explain the underlying facts, accounting treatment, and reasasd@mment of
public registrants’ previously filed financial statements. (Floyd Repordat 3
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of a loan modification agreement is a “dat” analysis. [d. at 4 16) In applying his approagh
Floyd assumeshat borrowers could not remain current onrtipee-modification loan terms and,
therefore, would faeimminent foreclosure without the loan modificatisimce, if the borrower
was not having problemst is unlikely that amodification would have been offered(ld.)
Accordingly to Floyd,following their receipt and acceptance of loan modification agreements,
Plaintiffs benefited fromcomparativelylower monthly payments and lower interest rates;
contnued to benefit from the home’s appreciation; avoided the adverse consequences of
foreclosure and loss of their home; and avoided adverse consequences of potential
bankruptcy filings. Id. at 5.) He asserts that “[e]ach of these factors is financially favorable to
the Plaintiffs and appears contrary to the existence of any possible finanmabthdamage that
may have arisen from the provision of the loan modification agreements by Ocficeh.”

On the issue of damages, Floyd posits that Dr. B&eckealyses and calculations are

based on a flawed premise that the alleged failure to disclose the estimated

amount of the loan modification balloon payment due at the loan maturity date

and the loan amortization term caused the Plaintiffs to suffandial damages.

In my opinion, A) the loan amortization term only impacted the calculation of the

monthly payment; an amount agreed to by the Plaintiffs and B) the Plaintiffs had

access to all of the information needed to determine their balloon payrasmt a

point in time. Therefore, the alleged failure to disclose the amount of the loan

modification balloon payment and the loan amortization term would not cause the

Plaintiffs to suffer ascertainable loss or financial damages.
(Id.) He adds thaDr. Beder’'s analyses and conclusions regarding the Plaintiffs’ alleged
damages are based on a flawed and incomplete compbesansd&ecker

invents a new loan produetone with no apparent basis in the evidercand

calculates damages based solely on that hypothetical |oHmerefore, Dr.

Becker’s report not only ignores the benefits of the loan modifications lgctual

received by the Plaiifts, it also attempts to calculate damages based on fictional
loan terms.
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(Id.) Floyd, on the contrary, attempts tcomparewhat he opines is “theelevant data- the
Plaintiff's financial events and consequences without the modification (sufdrea®sure or
becoming current with the praodification loan terms) as compared with the modification
terms which, he concludesiindicates that none of the Plaintiffs suffered any ascertainable loss,
actual harm, or financial damages.1d.J Finally, Floyd asserts that because each Plaintiffs’
financial and economic situations are unigue and would require individual considerations to
properly evaluate the existence of each member’s possible financial damagesthé anguiry
necessary to determine the existence of financial damages and then perform thgocaloiu
such damages, if apyre individualized and not capable of proof through evidence that is
common to the classld()

According to Floyd, “the most appropriate method to evalwatether a borrower
incurred financial damages due to the receipt of a balloon loan modificatithre ibutfor’
analysis which considers the borrower’s financial events and consequences without the
modification (such as foreclosure or becoming current with thenodification loan terms) as
compared with the modification terms.'ld( at 16.) He identifies several financial events and
consequences to a borrower who was provided a loan modificadnch, he assertsyould be
relevant to whether the bomwer incurred damages as a result of the modificatipeh) First,
Floyd notes thathe borrower’s modified monthly paymem&rereduced aftethe modification
andthatthe reductiorfwas in part due to lowered interest rates being provided to th&ifiai
pursuant to their loan modification agreeméntdd. (citing BlanchardTr. at 166).) He opines
that “interest rates represent tleest of funds, and by lowering the interest rate, the borrower is
paying less monthly for the use of the moriiegld. at 17.) Second, Plaintiffs received the

economic value for the use of their hormesrather than renting other lodging if the mortgage
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was foreclosed— which is a significant consideration of the existence and calculation of
damages arising fromeceipt and acceptance of modification agreements since this factor plays a
significant role in any individual borrower’s decision to enter into the motldicaagreement.

(Id.) Third,the lower paymenptionafforded Plaintiffs the ability tpayaddtional principal if

they chose to do sold() Fourth,for many borrowershe amount due under the Plaintiffs’ pre
modification mortgage loan terms was not increaged some borrowerdike the Caves and
Kaminskis,owed delinquencies and other fees that were added to the principal balance upon
modification while other borrowers, like Abraham, had a portion of their principal forgiven in
the modification. Fifth, whether a borrower had equity in their home is relevant since, if they
did, a traditional ale would have been possible, while the lack of equity and past payment
defaults are generally triggers to foreclosure. Fin&lyJowering the monthly paymentte
mortgage loans became more affordahbles enablingporrowersto hold and sell their hoes at

a later date when the market rebound@d. at 1618.) Floyd opines that each of these factors is
financially favorable to the Plaintiffs and appears contrary to the existenaayopossible
financial harm or damage that may have arisen from the loan modification agredment
Ocwen. Additionally, Abraham, and presumably other putative class members, benefited

the reduction of the principal balance and total outstanding debt of her Idaat 18.)

Floyd criticizes Becker's damages modael several grounds. Using the reduced loan
modification interest rate and the previouapplicable loan amortization term, Dr. Becker
calculates a new monthly payment and balloon payment amount for a hypothetical loah produc
Floyd notes thaBeckerthen compares these amounts to the payments due under the actual loan
modification agreement to present his purported measure of financial dam@ddeat 19.)

Floyd faults Dr. Becker for assuming that all Plaintiffs, and prestymalb putative class
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members, had an expectation that the amortization term, and the balloon paymentid aoy
change as a result of the modification. As such, Dr. Becker asseftisetliiaintiffs are entitled
to recover damages for any excess payments the Plawmitiftdlegedly have to make as a result
of the extended amortization term and the resulting balloon paymddtsat 20.) Floyd calls
this approach

a mechanistic damage model to hypothesize the impact of maintaining the loan

amortization term in placeéefore any modification . . . The result of Dr.

Becker’s calculation assumptions is a proposed monthly loan payment that is

higher than the modification monthly payment for two of the three named

Plaintiffs and the same for one of the PlaintiffBhis phenomenon is caused by

his calculation of a revised monthly payment based on the original, pre

modification amortization period, which is shorter than the loan modification

amortization period for those two Plaintiffs.
(Id. at 20.)

Next, Floyd faults Dr Becker's analysis becau®ecker also assumeshat the loan
principal payments must still be sufficient to achieve the loan payoff amounelbfoend of
the amortization term, thereby causing an increase in the required montitypadrpayment
amouns over those reflected in the actual loan modificatidnconsequence of Dr. Becker’s
calculated higher monthly principal payments, and the assumption of timeheptsy/for the life
of the loan, is a lower hypothetical balloon payment at the end of the contractual mortgag
period. Importantly, “under Dr. Becker's assumptions, the Plaintiffs’ monthly paysnare
higher than they actually have made or were required to make under their aetual lo
modifications, creating an unusual financial presentatfodamages.” 1¢l. at 21.) Dr. Becker
alsoassumes thafor his hypothetical loan produdtl) Ocwen and Plaintiffs would have each
agreed to these alternate teyr(®) each Plaintiff would have been eligible for a modification

based on Dr. Becker's tegnand (3)each Plaintiff would have been able to pay the higher

monthly payments on the same dates that the actual loan modification paymentsdoocurr
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were due.Floyd criticizesDr. Beckets hypothetical loan because neitherrtoe Plaintiffs offer

arny evidence that any one of the Plaintiffs was eligible for or could have edttsiose higher
monthly payment amountgld.) Floyd notes that, under Dr. Becker's hypothetical loahile
Abraham’s monthly payment would remain unchanged, the Cave’s monthly payment would
increase $325.29 and the Kaminski’'s monthly payment would increase $328.28.2¢.)

To calculate damage8ecker first assumes “that Class members’ expectation of the
balloon payment and monthly payments would have been the balloon payment and monthly
payments that would have occurred had the modified loan been amortized over the previously
disclosed amortization term.” (Becker Report 1 40.) Floyd criticizes thisngs®n asserting
that the alleged failure to disclose the loan amortization term “would only bemel® the
determination of the minimum monthly payment; an amount the Plaintiffs agreeddto a
accepted in their loan modification agreements. (Floyd Report at 23.) Floyd fypthes that,
once the monthly payment is establishtb@ determination of the outstanding principal balance
IS an easy exercise based on the other terms fully desciosthe loan modification agreement.
Since the Plaintiffs’ modification agreements told them the new principal balance due, the
interest rate, the loan maturity date, and the minimum monthly paymenEldyd asserts that
this information is sufficiento calculate an expected principal balance outstanding amount after
each payment, including the estimated balloon paymeldt. a 23.) Floyd has prepared an
amortization schedule solely based on information from a modification agreen(ielatyd
ReportEx. B.) Because borrowers had this information, Floyd asserts that uerBeanalyses
and calculations are based on a flawed premise that the alleged failure to discksetnt of
the loan modification balloon payment and the loan amortization tawsed the Plaintiffs to

suffer financial damagesld( at 24.)
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Next, Floyd faults Dr. Becker for failing taddresghe fact that the Plaintiffs benefited
and agreed to the monthly payments under the actual loan modification agreernmhisyeve
less than previously owed by the Plaintiffs and lower than the revised amountsieaidoy Dr.
Becker under his damages approachd.) ( Floyd calculates that as a result of the loan
modification, the net present value benefit realized by the Kaminski Plaintiffappasximately

$96,000.00. (Floyd Report Ex. C.)

3. Dr. Beckels Reply to the Floyd Report

Dr. Becker asserts that Floyd's Hot alternative to th@©cwen balloomrmodification—
no modificationat all and continuation of the prior loan terms is an inappropriate model.
(Lechtzin Decl. Ex. 2, February 12, 2016 Reply Class Certification Report af Bridecker
(“Becker Reply”) 1 6.)Beckerasserts that Plaintiffs did not sue because they were ‘tfickio
a modification; rather they were aware they were entering into a new loan wittermas. He
faults Floyd for failing to consider a but-for world where Ocwen maindaihe premodification
amortization ternor offered borowers a modification wiht a disclosed balloon paymentd.j

Dr. Becker rejects the importance of the factors Floyd listed as allegedly tivenefi
borrowers entering into a modification because those fadtss compare the Ocwen
modification only toa butfor world continuing the original loan termsld.(f 7.) Specific to
Floyd’s assertiomthat under the Ocwen modificatidmorrowersenjoyedthe offsetting benefits
of lowering theirmonthly paymentsavoiding foreclosure and receiving the economic value for
the use of their homebging ablego pay additional principal if they chose to do so, lowefiRg
or at least not increasing- the principal balangeand permitting them breathing room until the
market stabilizedothey couldsell the home, Becker opines tiiaat the

correct counterfactual is not the predification payment; it is the post
modification payment had the modification been implemented with the previously
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disclosed amortization term. Further, the appropriate comparison is not the

overall monthly paymenthut the cost of the loan in terms of interest paid [].

Under that comparison, as shown in the Becker Report, the borrower does not

‘benefit from Ocwen’s failure to disclose because the Kaminskis would have

paid less in interest under the previously ldised amortization term
(Id. 1 7 (internal citation omitted) Regarding Floyd’'s assumption that, without the Ocwen
modification a borrower would havaced foreclosure artiusbenefited from being able to stay
in their home, Dr. Becker responds that the question as to whether a borrower would face
imminent foreclosure is only relevant to the Floyd Report's assumetbibutorld in which
Ocwen does not modify the borrower’s loarnd. §[ 8.) Becker asserts that this factor is flawed
since it assumes thieorrower would have received no modification, and without a proper
balloon disclosure a borrower could not make an informed decision whether to accept the
modification, seek alternate lodging, or try to cure their default through oth@nsysuch as
bankruptcy proceedingsld( 1 14.)

Dr. Becker contends that a bor comparison using a “loan modification with alternative
terms world” is reasonable and a {iot comparison using a “no modification world” is not
reasonable. Id. T 9.) He asserts thatbutfor analysis “requires the construction of what would
have happened, not what actually happenedfdsuthe conduct. An assumed btfor loan
modification with alternative loan terms is no mdrgpothetical’ or ‘fictional’, as labeled in the
Floyd Report, as the Floyd Report’'s assumption of no loan modification whatsoéicer] 10.)
While Becker concedes than, the actual world, neither of those “hypothetical” events occurred
both he andFloyd agreethatloan servicers offer loan modiditons because they expect to
benefit from themodification. (Id. § 10 (citing Becker Report  6; Floyd Report at 5 n.2, 16

n.9.) He asserts thatdorowersas well expect to benefit when entering the modification,

relative to makingho modificaton. Hence,Becker concludes than assumption that a loan
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modification with alternative terms would have been offered by the servicéorbie alleged
conduct is a reasonable assumptidd.) (

Dr. Becker reiterateshis assertionthat a buffor model should incorporate the
amortization term of the original loan since modification agreend&htnot disclose new
amortization terms. He contends that this assumption is “consistent with theeptbatishe
loan terms remained unchanged unless othervis&doded in the loan modification agreement.”
He adds that each of the named Plaintiffs’ modification agreements at issuedasdnncludes
the following language:

All covenants, agreements, stipulations, and conditions in your Note and

Mortgage willremain in full force and affect, except as herein modified, and none

of the your [sic] obligations or liabilities under your Note and Mortgage will be

diminished or released by any provisions hereof, nor will this Agreement in any

way impair, diminish, oaffect any of Ocwen’s rights under or remedies on your

Note and Mortgage, whether such rights or remedies arise there under or by

operation of law.

(Id. T 12 (ciations omitted).)

Next, Dr. Becker takes issue with Floyd's assertion that borroweradwass to the data
needed to calculate their prospective balloon payment and could easily have done csmuséte a
Floyd of attempting to shift the blame for Ocwen’s failure to disclose onto the putdéiss
members Becker contends that calculating a balloon payment is an “easy” exercise only to
someone with a high level of financial sophistication and/or experience inotthgage industry.

(Id. T 16.) Becker argues also thgbjorrowers who become delinquent on their loans, such as
Class membersgre likely to exhibit even lower degrees of financial literacy, given that studies
show that a borrower’s numerical ability and financial literacy are nejatgsociated with the

likelihood of becoming delinquent on a mortgage.ld. (citing KristopherGerardi, Lorenz

Goette, & Stephan MeieNumerical ability predicts mortgage defaultlO Proc. Nat'l Acad.
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Sci. 11267 (July 9, 2013)).)He adds that Floyd's allegation that Plaintiffs had the necessary
information to determine their balloon paymentma &me is inconsistent with the evidence that
they in fact did not, and were unable to perform that calculation, as none of the five nhamed
Plaintiffs, including Lee Ann Kaminski, a former math teacher, tedtthat he or she knew how
to calculate a baton payment. Id.)

Dr. Becker also criticizes Floyd for failing to address the increased infgagsients
resulting from the undisclosed change in loan terms. In critiquing Becker, Floy@$oaznghe
fact that the Becker model’s bidr monthly paymats are greater when the dat amortization
term is shorter, relative to the actual monthly payments and amortization teriker Besponds
that Floyd ignores the fact that less total interest over the course of the |la&hly p borrower

when the mortization term is shorter.Id 1 21.)

4. Floyd's Supplemental Report

Finally, Floyd has supplemented his original repdny including responses tor.
Becker’s depositiorwhich washeld after-loyd submittechis original report. Floyd notes ersor
in the Becker Report damages calculations related (ipthe comparison of accrued interest as
of the damages date in thetwal loan modification terms Attual) versus the alternate
hypothetical modificationscenario in the Becker ReportBgcker But-For); and (i) the
calculation of the present @ of principal and interestR&l’) differences between the Actual
and Becker BuFor scenarios. (Forbes Decl. Ex. BJuly 29, 2016 Supplement to tBpert
Report of Joseph J. Floyd (“Floy8iupp. Report”) at 1.) Floyd also observes that the Becker
Report damages calculation “arbitrarily assumes an investment return etjiairtterest rate on
the named Plaintiffs’ modified loans despite more favorable investment oppogtuhdiewere

availableto Plaintiffs at the time they obtained their loan modifications and thereaftdr)” 10
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light of these three observations, Floyd has performed corrected calculationBeskeg sown
damages model for the namddiRtiffs.

The first error Floyd idetifies relates to the consideration of accrued interest owed by the
Cave Plaintiffs through the damages date, which is assumed to be October 2015 in the Becke
Report. (Floyd Supp. Report at 2.)This portion of the Becker Report damages calculation
capures the difference in accrued interest owed by the named Plaintiffs from thehelate t
ceased paying P&l through the damages date in the Actual scenario as compardgetkene
But-For senario. However,notes Floydthe Becker Report incorrectly redien the aggregate
interest due based on a loan amortization schedule that assumes that the @Qtffe Réaie
continued to make P&l payments, which never actually occuridd. The impact of correcting
the Becker Report damages calculation for tageCPlaintiffs to account for this accrued interest
errorreduceghe Cave Plaintiffs’ alleged financial losses or damages, as calculateBiecker
Report as of October 2015, from $50.38 to $0.0Q.) (

The second error Floyd identifies “relates to the Becker Report deteionirgit the
present value of P&l differences between the Actual and Beckdf@gcenarios for the named
Plaintiffs. The Becker Report calculates the present value assuming the HamefisFmade
their payments on the firglay of the month following the payment, without regard for the actual
day the payment occurred.”ld() Correcting the calculation tceflect the datesthat actual
payments were made by each of the named Plaintiffs, “properly reflects ththdbateenamed
Plaintiffs would benefit from the opportunity to invest the differential betweerotherlActual
monthly payments and the higher Btdr monthly payments set forth in the Becker Report.”
(Id. at 3.) Floyd calculates that after correcting for the accrued interest eqassid above for

the Cave Plaintiffs and after correcting for the days omitted from the actualeptyate
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through the end of the month for the Cave Plaintiffs and the Kaminski Plaintiffs Cdke
Plaintiffs’ alleged ‘damages’maount changes from an alleged financial loss of $0.02 (after
accounting for the accrued interest error) to a financial benefit of $0.05. . . . [a@hedki
Plaintiffs’ alleged ‘damages’ amount changes from a financial lo&3@&8, as posited in the
Becker Report, to a financial benefit of $11.92.1d.Y Accordingly, Floyd concludes that,
correcting for just these two errors, none of these named Plaintiffs suffeneages’

The third errorrelates to the Becker Report’'s assumption of the nameadtiP
modified loan interest rate (2%) “as the investment rate of return the nametiff®lawuld
realize had they invested the difference between the monthly payment amobetéatual and
Becker ButFor scenarios.” Ifl.) Floyd notes that Becke&onceded in his deposition that if the
named Plaintiffscould have invested the savings generated from their lowered monthly
payments at a rate higher than his 2% assumption, “that would make the actual lativielye
better than the btfbr world and would lower or potentially erase the damages herigl” (
(quotingForbes Decl. Ex. EE, July 20, 2016 Deposition of Dr. BriaBé&tker (“BeckefTr.”) at
232).) Floyd opines that “investment rates of return higher than {peré&nt assumed in the
Becker Report were available based on conservative and vadedpted investment vehicles.”
(Id. at 4.) For example, had the named Plaintiffs invested the incremental funds eachnmonth i
the Vanguard VGLT exchangeaded fund Floyd calculates that the Cave iRtdfs would have
received anaggregate financial benefit of $1.13, atite Kaminski Plainffs would have
received an aggregate financial benefitf350.41when comparing their Actual modification
terms (and the lower monthly payments provided thereby) to the Becké&oBtegrms ith its

higher monthly paymenis (Id.)

9 There is no change for Abraham, whose damages were already determined to be $0 on
the ground that her amortization term did not cleang
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V. OCWEN’S MOTION TO STRIKE

Ocwen has moved to strike portions of the Becker Report as well as referetiveseto
portions in Plaintiffs’ class certificatiopapers Ocwen argues that Becker purports to provide
legal opinions regarding the ascertainability, commonality, and typicallitys certification
requirements. The Motion is denied.

The United States Court of Appeals for the Third Circuit has joined other Courts of
Appeask holding that a plaintiff “cannot rely on challenged expert testimony, whiénatrto
class certification, to demonstrate conformity with [Federal Rule of Cratdtlure] 23 unless
the plaintiff also demonstrates, and the trial court finds, that the expert tegtyatsfies the

standard set out in Daubert [v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1998)}€ Blood

Reagents Antitrust Litig. 783 F.3d 183, 187 (3d Cir. 2015). The Court held that expert

testimony “that is insufficiently reliable to satisfy tBaubertstandard cannot ‘prove’ that the

Rule 23(a) prerequisites have been met ‘in fact,” nor can it establish ‘throwgngary proof’
that Rule 23(b) is satisfied.ld.
The Dauberainalysis governing the admissibiliby expert testimony has been codified in
Federal Rule of Evidence 702, which provides as follows:
A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if: h@pekpert's
scientific, technical, or other specialized knowledge will help the trieactftb
understand the evidence or to determine a fact in issue; (b) the testimosgds ba
on sufficient facts or data; (c) the testimony is the product of reliabieiples
and methods; and (d) the expert has reliably applied the principles and methods to
the facts of the case.

Fed. R. Ewd. 702. The proponent of the expert testimony has the burden of establishing its

admissibility by a preponderance of the evidence. Padillas v.-Gtmkco, Inc. 186 F.3d 412,
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418 (3d Cir. 1999) (citindpaubert 509 U.S. at 592 n.103ee alsdMahmood v. Narciso, 549 F.

App’x 99, 102 (3d Cir. 2013) (citintn re TMI Litig., 193 F.3d 613, 663 (3d Cir. 1999)).

There are three requirements for the admissibility of expert testimonyaptrsuRule

702, *qualification, reliability and fit.” _Calhoun v. Yamaha Motor Corp., U.S.A., 350 F.3d

316, 321 (3d Cir. 2003) (quotingchneider v. Fried320 F.3d 396, 405 (3€ir. 2003)).

“Qualification requires ‘that the witness possess specialized expertise (uotingSchneider
320 F.3d at 405). The Third Circuit has “interpreted this requirement liberally, rfgptdat ‘a
broad range of knowledge, skills, andirirag qualify an expert as such.”ld. (quotingIn re

Paoli R.R. Yard PCB Litig.35 F.3d 717, 741 (3d Cir. 1994 P@oli II").

The “reliability” prong requires that “the expert’s opinion must be based on thiddse
and procedures of science’ ratltean on ‘subjective belief or unsupported speculation’; the
expert must have ‘good grounds’ for his or her beliefd. (quotingPaoli Il at 742 (quoting
Daubert 509 U.S. at 590)). An assessment of “the reliability of scientific evidence under R
702 requires a determination as to its scientific validity.ld. (quoting Paoli 1l at 742). In
determining whether the reliability requirement is met, courts may examine theifgjltagtors
where appropriate: (1) whether a method consists of a testgbtghesis; (2) whether the
method has been subject to peer review; (3) the known or potential rate of error; (43tdmecexi
and maintenance of standards controlling the technique’s operation; (5) whethesthoal is
generally accepted; (6) the retatship of the technique to methods which have been established
to be reliable; (7) the qualifications of the expert witness testifying baséaeamethodology;

and (8) the nofudicial uses to which the method has been p8eeln re Blood Reagents

Antitrust Litig., Civ. A. No. 092081, 2015 WL 6123211, at *8 (E.D. Pa. Oct. 19, 2q&king

United States v. MitchelB65 F.3d 215, 235 (3d Cir. 2004)hhe reliability prong “applies to all
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aspects of an expert’s testimony: the methodology, the facts undeithgnexpert’s opinion,

[and the link between the facts and the conclusion.” ZF Meritor, LLC v. Eaton Corp., 696 F.3d

254, 291 (3d Cir. 2012plteration in originalguotations omitted). Where the expert’s “factual
basis, data, principles, methods, or their application are called sufficiemtlguestion, . . . the
trial judge must determine whether the testimony has ‘a reliable basis in thée#gevand
experience of the relevant discipline.1d. at 294 (alteration in originalquotingKumho Tire

Co. v. Carmichael, 526 U.S. 137, 149 (1999)).

“Fit” means that “the expert’s testimony must be relevant for the pagyotthe case
and must assist the trier of fact."Calhoun 350 F.3d at 321 (quotin§chneider 320 F.3d at

405). Ft pertains “primarily to relevance.””Meadows v. Anchor Longwall & Rebuild, Inc.

306 F. App’x 781, 790 (3d Cir. 2009) (quoting Lauria v. Nat'l| R.R. Passenger Corp., 145 F.3d

593, 599 (3d Cir. 1998)). “The expert’s testimony must ‘fit’ under the fddtseacase so that ‘it
will aid the [fact finder] in resolving a factual dispute.ltl. (QuotingLaurig 145 F.3d at 599).
This element “requires a valid scientific connection to the pertinent inquiaypsisecondition to
admissibility.” Id. (quotingLaurig 145 F.3d at 600). “In other words, expert testimony based
on assumptions lacking factual foundation in the record is properly excluttedciting Stecyk

v. Bell Helicopter Textron, Inc., 295 F.3d 408, 414 (3d Cir. 2002)).

We reject Ocwen’s arguments seeking to strike Dr. Becker’'s discussionthaf
ascertainability, commonality and typicality class actiequirements The argument thdbr.
Becker lacksspecialized knowledge, expertise, or academic training to provide opinions on the
searchcapabilities of Ocwen’s proprietary systems or databases is inappositeen'® own
Rule 30(b)(6) witness offered fact testimony on the search capabilitiekerBeopinions relate

to how, as an economist, he ugbgsse capabilitiesto identify membersf a class. Becker
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specifically states that ©iimethod for identifying class members relies upon the searchable
electronic data maintained by Ocwen that can be exported, sorted, and analyzed: RBpakie
9 18.) He further asserts thatOcwen’s own arigsis of its loarnlevel data on its loan
modifications provides evidence that methods exist which can be commonly applied an a clas
wide basis to identify Class membersld. (f 26.) As such, his opinions are based on the
methods and proceduresafeconomistrather than on his own subjective belief or unsupported
speculationand here is nothing in Ocwen’s Motioo suggest thaBecker'smethod of relying
on Ocwen’s own data is improper or that his conclusions are unreliable.

Ocwen’s argument #t Dr. Becker'sdiscus®on of ascertainability, commonality, and
typicality constitutdegal conclusions on these class certification issiatso rejected.Expert
witnesses are prohibited from rendering a legal opinion becausetiid usurp the Disitt

Court’s pivotal role in explaining the law to the juryBerckeley Inv. @p., Ltd. v. Colkitt, 455

F.3d 195, 217 (3d Cir. 2006) (citirigirst Natl State Bank v. Reliance Elec. C668 F.2d 725,

731 (3d Cir. 1981)).While an expert is prohibited from rendering a legal opinion, his opinion is
not impermissible because it “embraces an ultimate issle wecided by the trier of fatt.

United States vFulton, 837 F.3d 281, 291 (3d Cir. 2016Yhe Third Circuit has ated that the

key to whether an expert improperly delves into improper legal opinion is whether or not the
expert “give[s] his opinion as to what was required under the law, or whether the défenda

complied with the [law]. Berckeley Inv. Gp., Ltd, 455 F.3cat 218.

Ocwen'’s argumentacks merit for several reasons. First, Ocwen concedes that Becker
has expressly disclaimed any intention or ability to provide legal opini@ewen’s Mem. in
Support of Mot. to Strike (Docket Entry 68) 8.) SecondBeckeris not a lawyer andoes not

rely on case law, legal treatises, or other legal sources in reaching his apifiadshe has not
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given an opinion as to what is required by Rule 23. His opinions are confined to an analysis of
the factual record to determine whether it demonstrates that class members theetiags
definitions could be identified, and whether they share common features with naameff$|

As such, they are not legal opinions; they are opinions on vehimburtmay rely to reaclits

own legal conclusions about the class certification requireme@fs.Romero v. Allstate Ins.

Co., 52 F. Supp. 3d 715, 723 (E.D. Pa. 2014) (strilexgert report of law professor ofézl for
purposes of defeating class certification where the exffered no particularized knowledge of
any of the factual issues relevant to a class certification anabygigather put forth his own
legal analysidased on his experience as a leghbsarof theclass certificatiorfactoryg; Witt v.

Chesapeake Exmiation L.L.C., Civ. A. No. 1022, 2011 WL 2790174, at *2 (E.D. Tex. July

14, 2011)(striking law professor’s repogroviding a summary of various legal authorities on
class certificationissues and usg his interpretation of these authorities to argue that the

requirements for class certificationchlaeen met in this cagéNoodard v. Andrus, Civ. A. No.

032098, 2009 WL 140527, at *2 (W.D. La. Jan. 20, 2009) (rejecting expert repore whe
proffered testimony from law professor was focused exclusively on whéthdedal standard
for class certification has been satisfied, rather than bearing on somé ifeopiirg).

Accordingly, theMotion to Strikeis deniedand the Becker Report is admitted into the
class certification recordWe examine the merits @fr. Beckers opinions, including the weight
to which his conclusions are entitledhen we discuss thedividual Rule 23 issues for which

they are offered.

V. THE CLASS CERTIFICATION MOTION
The United States Court of Appeals for the Third Circuit requires us to “riggrousl

assess” the available evidence to assure the prerequisites of Rule 23 are toetresalve
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factual disputes by a preponderance of the evidence and make findings that each Rule 23
requirement is met or is not met, having considered all relevant evidencerqurdents

presented by the partiesth re Hydrogen Peroxide Antitrust Litig552 F.3d 305, 3201 (3d

Cir. 2008). A plaintiff “must be prepared to prove that there are in fact sufficieatherous

parties, common questions of law or fact, et®Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338,

350 (2011)(emphasis omitted) Failure to meet any of Rule 23(a) or 23(b)'s requirements

precludes certificationDanvers Motor Co., Inc. v. Ford Motor Co., 543 F.3d 141, 147 (3d Cir.

2008). It is the plaintiff's burden to prove each of the prerequisites under Rule 23(aatahd t
class fits within the desired categories of class actions set forthlen?R(b) by a preponderance

of the evidence. In re Hydrogen Peroxide, 552 F.3d at 307, 316 rR2A&;tation omitted)see

Hayes v. WalMart Stores, In¢.725 F.3d 349, 354 (3@ir. 2013) (“It is plaintiff's burden to

show that a class action is a proper vehicle for this lawsuit”). Rigorakgsanwill frequently
“entail some overlap with the merits of the plaintiff's underlying clainhatTcannot be helped.
‘[T]he class deermination generally involves considerations that are enmeshed in the &axtual
legal issues comprising the plaintiff's cause of actiorDukes 564 U.S. at 35Xalteration in

original) (quotingGen Tel. Co. of SW v. Falcon, 457 U.S. 147, 160 (1982)). The Third Circuit

has also held that issue certification under Rule 23(c)(4), like any oth#icaton decision

under Rule 23, “must be supported by rigorous analysis.” Hohider v. United Parcelli8er

574 F.3d 169, 200-02 (3d Cir. 2009).

A. Ocwen’s Preliminary Issuem Loss and Damages

1. Plaintiffs’ Theory of Loss

Preliminary to its arguments on the Rule 23 requirements, Ocwen raiseaf@ éssus,
the first of which ighat Plaintiffs haveroposed fundamentally flawed thesrof causation and
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ascertainable losslt asserts that we have already rejected the central theory of Dr. Becker's
modeland should reject any attempt by Plaintiffs to resurrect it to demonstrate ecdassic
This argument has no merit.

Ocwen argues #t Plaintiffs’ theoryof economic losassumes that Plaintiffs haolpay a
greater amount of interest over the life of a loan caused by the “undisclosedi@xtef the
amortization terms under [plaintiffs’ and putative class members’] modified.loébef. Mem.
in Opp. to Mot. to Certify Class (Docket Entry #§0Def. Mem?) at 17 (quotingPls! Mem. at
51).) According to Ocwen, “[tlhe central premise of [Dr. Beckettgdory is the proposition that
whether a putative class member suffered asceblainass® or harm can be determined by a

comparison of the terms of the actual loan modification provided to each borrower with the

11 Ascertainable loss is an element of both the UTPCPL and NJCFA claims. Asveve h
previously stated, the essential elements of a UTPCPL claim are: €Ceptide act; (2) “an
ascertainable loss of money or property;” (3) that resulted from “the wweamoyment . . . of a
method, act, or practice declared unlawful by the UTPCPL;” and (4) “that the ffdainti
justifiably relied on the deceptive conduct.” Abraham v. Ocwen Loan Servicirn@, Clv. A.

No. 144977, 2016 WL 2866537, at *10 n.3 (E.D. Pa. May 17, 2@&ations omitted) To

prove a claim under the NJCFA, a plaintiff must show: “(1) an unlawful practicean(2)
ascertainable loss, and (3) a causal relationship between the unlawful conduct and the
ascertainable loss.”Harnish v. Widener Univ. Sch. of Law, 833 F.3d 298, 305 (3d Cir. 2016)
(quoting Gonzalez v. Wilshire Credit Corp., 25 A.3d 1103, 1115 (N.J. 2011). We have
previously held that, where a plaintiff asserts omistiased claims, the “plaintiff must [also]

show that defendant (1) knowingly concealed (2) a material fact (3) with the omtehtt
plaintiff rely upon the concealment.Abraham 2016 WL 2866537, at *11 (internal quotations
omitted).

Ascertainable loss is not an element of the FDCPA claim. The essential elemamts of
FDCPA claim are: “(1) [the plaintiff] is a consumer, (2) the defendaat‘debt collector,” (3)
the defendant’s challenged practice involves an attempt to collect a ‘debt’ astttiefides it,
and (4) the defendant has violated a provisid the FDCPA in attempting to collect the debt.”
Jensen v. Pressler & Presslé@l F.3d 413, 417 (3d Cir. 201%)tation omitted). The FDCPA
provides that an entity that attempts to collect “a debt which was not in default at thevwase
obtainedby such person” is not a “debt collector” subject to the FDCF3ee 15 U.S.C §
1692a(6)(Hjiii); McAndrew v. Deutsche Bank Nat'l Trust C877 F. Supp. 2d 440, 448 (M.D.
Pa. 2013) (“A loan servicer . . . cannot be a ‘debt collector’ under the FDCPA urdedslit
was in default when it wasbtained by the servicer.”).

42



hypothetical terms of what Dr. Becker call$%at-for’ modification that differs from borrower to
borrower?! (Id. (quotingBeckerReport at 22PIs. Mem. at 51.) Ocwennotes that Becker
creats a “but-for” loan modificationmodelthat retains the reduced interest rate, the loan term,
and the new unpaid principal balance (including any principal forgiveness) of thal ac
modification received by each plaintiff, but then shortens the amortization pefmven
contends that, although the obvious goal of Becker’'s model

is to manufacture some form of assumed causation and measurable damages for
each borrower, plaintiffs’ hygthetical modification results in increased higher
monthly payments and presumes without analysis (or facts), a borrower’s actual
ability or willingness to pay those higher amountsneither of which could be
established other than by cdsgcase examinain of each borrower’s ability and
desire to pay. . ..

Plaintiffs and the Becker Report base these-forit modification terms
on the unsupported assumption that, in entering their actual loan modifications,
putative class members would have “reasonadtpected” the amortization
period applicable to their modified loans “to have been the same as the previously
disclosed amortization term of their loans.” Plaintiffs and the Becker Report,
therefore, “assume that Class members’ expectation of the balkyonent and
monthly payments would have been the balloon payment and [higher] monthly
payments that would have occurred had the modified loan been amortized over
the previously disclosed amortization term.”

(Id. at 18 (internal citations to Becker Report omiftpdrenthetical and brackets in origgl
Ocwen notes that we haafready considered and rejecesdlimplausibléhe assumptiothat the
amortization period applicable to their modified loans was to have been the same as the

previously disclosedraortization term of their loansSeeAbraham v. Ocwen Loan Servicing,

LLC., Civ. A. No. 144977, 208 WL 5795600 at *8 (E.D. Pa. Nov. 7, 20143tating that “If a
loan’s monthly payment is lowered, the term of the loan is not extended, and a ballo@mfpaym
provision is added, the correct ‘mathematical imperative’ is that the amortizatimu f the
loan has to change. It is not reasonable, and is thus implausible, for Plaintiffs toepbeaxer

on a purportedly implied amortization period term in their original loan documentshdut t
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ignore the equally implicit modification of the amortization period effected by trdficadion
agreemerd for the purpose of lowering their monthly paymentsSpecifically, wefound thatit
was implausible for Plaintiffs to expect thathey retained the right to enforce the original
amortization periodafter they accepted the modification that reduced their current payments
because that expectation “would destroy the mutual benefits created by tlfieatiodj namely
reduced monthly payments over the loan term coupled with the balloon paymenhangxdor
Ocwen'’s forbearance on collecting the loanoaginally agreed.” Id. at *9. In light of our
rejection of the assumptions underlying plaintiffs’ theory of ha@owen concludes that we
should likewise reject that theory here and disregard the Becker Report’s opigiartsng the
causation and exisnce ofeconomidoss. In other words, because we have faundplausible
that Plaintiffs were entitled to the original amortization period, they camsoDr. Becker
proposes, assert a theory of economic loss based upon that assertion.

Plaintiffs respond that our prior decision does not foreclose Dr. Beckgpsthesizing
the original amortization term into his modellhey argue that we were not addressing the
validity of a damages model in our earlier decision, but rather addressing a tebyrtierent
issue, namely whether Plaintiffs could state a breach of contract clainsta@aimen based upon
Ocwen’s failure to disclose changes to amortization periods of the Kamiaskisaves’ loans.
(PIs! Reply in Support of Pls.” Mot. for Class CeftPIls.” Reply”) (Docket Entry #70at 7.)
Plaintiffs note that we specifically differentiated the UTPCPL and NJCFA clairfer which
Dr. Becker’'s model ispplicable— from the implausible contract claim stating:

First, unlike the proposed SAC’s breaghcontract claim— where liability is

premised on a specific, naxistent contract term— the new version of the

UTCPCL claim merely incorporates an additional factual allegation in support

the previously pleaded theory of the claiaving previously held that the claim

was plausible because it alleged deceptive conduct that was separate and distinct
from a breach of contract, namely the failure “to disclose the amount of the
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balloon payment or a method by which it will be calculated,” Abraham, 2014 WL

5795600, at *4,the addition of a more specific explanation of what was

allegedly not disclosed— the amortization period — cannot detract from the

claim’s plausibility.

(Id. at 7-8 (quotingAbraham 2016 WL 2866537, at *1@emphasis added PIs! Reply)).)
Moreover, they note that waccepted the premise that damag#ser than contract damages
could flow from Ocwen’s'failure to disclose the balloon payment that would result from its
adherence to the contractAbraham 2016 WL 2866537, at *1(ritation omitted) see alsad.

at *11 (holdingthat the same reasoning applies to Plaintiffs’ NJCFA QlairAccordingly,
Plaintiffs argue thaDr. Becker’s theory of damagesrnist foreclosed.

Plaintiffs arecorrect. Our earlier discussion of the implausibility tbé breach of
contract claim was grounded in the allegation that Ocwen breached a term that wasanoeado
in the original contract, namely the specific amortization term used to calculatéaentiff's
original monthly payment. We held that because that term was not contained in ihal orig
contract, it could not have been retained in the Loan Modification even though thatedbcum
provided that all original terms remained in force unleggifipally modified. Accordingly, any
claim based upon Ocwen failing to apply the original amortization term to theieabldi&n was
implausible.

While Ocwen objectsthat Becker'sattempt to show economic loss by applying the
original amortization ten to the bufor world is improper since we have already held that there
could be no contract liability based upon that “failuf@r. Becker’s purpose is hdo create a
model tocalculate contract damages. He,Hamsvever,made clear that his modedlies on the
premodification amortization term on the ground that the borrower’s original loan docurtients a

provide that their terms remain in force if not otherwise modified. Sinceo#imerhodification

did not disclose a new amortization term or provadéalloon disclosure that estimated the
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balloon payment due at the end of a newargated amortization schedule, Becker insists that a
butfor world requires that the praodification amortization term be used becati€#ass
membersould have reasonably expected the amortization term of the modification to have bee
the same as the previously disclosew#dization term of their loaris.(Becker Report at  40.)
Thus,he assumes for his model that “the balloon payment and monthly payments would have
been the balloon payment and monthly payments that would have occurred had the modified
loan been amortized over the previously disclosed amortization teld)” (

Our prior discussion of the contract claim does not impugn Becker's mddgile
Ocwen dislosed that the modified loans included a balloon payment feature, the remaining
claims are based upon Ocwen’s allefgtlire to disclose in the modification documents both a
pro forma calculation of the balloon payment due at the end of the loarfagsoming that all
scheduled payments are made when due), as well as the change in amortizatiole $icaed

permitted the borrowers to make lower monthly payments while not extending theetod?

12 SeeSAC 1 97 (alleging an unconscionable commercial practice in violation of the
UTPCPL from the use of Ocwen’s Balloon Disclosure, “which, contrary to its namg,nidbe
reveal the amunt of the balloon payment the borrower will owe at the end of the term of the
loan even if the borrower makes all payments in full and on time, and does not disclose how such
a balloon payment will be calculated”); § 98 (alleging that unbeknownst to Rtaimtdl the
Class, “Ocwen changed the amortization terms of their loans without digclitssnmaterial
change in the terms of their loans”); § 99 (alleging that, as a result of thisechange
amortization terms, Ocwen’s statement in the loan nuadibn agreements that *“[a]ll
covenants, agreements, stipulations, and conditions in your Note and Mortgagenaifi re
full force and effect, except as herein modified....” is false, misleadimd), d@ceptive and
constitutes an unfair and unconsciblgacommercial practice™); 1 114 (alleging deceptive acts
or practices in violation of the CFA from Ocwen'’s representing to Plai@iftsmembers of the
New Jersey Class that *“[a]ll covenants, agreements, stipulations, and @asdiiti your Note
and Mortgage will remain in full force and effect, except as herein rneddiff when in
actuality, Ocwen changed the amortization terms of their loans, as of ¢cgveffdate of their
loan modifications, without disclosing this material change in the tefriises loans.”) See
alsoid. 11 58,77 (alleging that as a result of the changes in the amortization termiff&lain
“sustained economic harm including, but not limited to, being required to pay a greater amount
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Distinguishng a model proposing to show “benefit dfet bargain contract damageafising
from a change in a contract terfrom a model proposing to showamages from an
unconscionable commercial practicesulting from an undisclosecchange may only be a
difference in semanticsNonethelesBecker's damags model does not appear to claim that the
Plaintiffs have sustained an ascertainable loss because they did not recéivengfe ofthe
bargain” of their original amortizationschedule aftetheir loan was modifiedo reduce their
monthly payments. Rather, he appliesthe original amortization schedule to show how the
premise of the remaining claims the failure to disclosa pro forma calculation of the balloon
payment due at the end of the loan term (due to the undisclosed amortization change and
assaiming that all scheduled payments are made when-duallegedlychanged the Plaintiffs’
bottom line costor their modified loans. In other words, Becker’'s model attempts to isolate the
undisclosecamortizationchange by assuming all of the other terms of the modifiedriaain

as writtenwhile changng the amortization schedule to calculate the bottom line cost differential
if that undisclosederm hadnot changed Becker's modetherefore doepropose a method for
ascertaining loss using evidence that is common to the silass he Pennsylvania and New
Jersey classes premise membership on receiving a modification that ddgefailed to
disclose the amount of the balloon payment that the borrowet @wee end of the term of the
loanbased on the changetteeamortization schedule.

2. Becker'sModelCannot B Common Evidence

Ocwennextcontends thatIRintiffs’ theoryis incapable of proof through evidence that is
common to the class, rather thandividual to its membersbecause the proposed

theory/methodology wuld require multiple individualized stepsrfeach of the putative classes

of interest than they would have been required to pay under a loan amortized overigirel
amortization periods).
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Thesestepsinclude (1) establishing the “previously disclosed” or “last disclosed” amortization
period for @ch putative class membe(see Becker Report at 234, 26 (“because the
amortization term was not disclosed, Class Members could have reasonablyedxbect
amortization term of the modification to have been the same as the previouslyedisclos
amortizaion term of their loans)) (2) reviewing what, if any, amortization period had been
disclosed to each putative class member, whether in their original loan docuamsnisrior
modification agreements, or through verbal disclosui®@eeBeckerTr. at 163-64 (stating in
pertinent part that “certainly you would need to have some proof of disclosure to alatse ClI
Member's to make that calculatipnl6567 (hypothesiing that, although he looked #te
named Plaintiff'sindividual loan documents, there d¢dube a databasédisclosing that in
Ocwen’s files that would list all of these potential Plaintiffs and would show thest raoent
loan modification and the amortization tefins(3) creatinga “butfor” loan modification for
each putative class membmsed upon an amortization schedule using individualized loan terms
for each putative class membpé) individualy comparng the “butfor” amortization schedule
and total “butfor” monthly P&l payments to be made over the life of the “fout loan with the
actual amortization schedule and the actual monthly P&l payments to be madkeolfer of
the actual loanBecker Report at 226, 29; and (5) determininghe difference between the
actual and “bufor” modification P&l payments over the life of éhloan and calculate the
present value of that differencgSeeid. at 2933.) Ocwen contends that this process would
have tobeindividually repeated for each putative class member.

Plaintiffs respond that,

Ocwen attempts to obscure the effectiveness and relative simplicity of Dr.

Becker’'s methodology by asserting that it would require evaluation opdatts

unique to each Class member’'s loan. . In reality, all that is required is
determining the effect of the change in a singleable— the amortization term.
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Specifically, Dr. Becker's formula compares the terms of the modified Hoan
which Ocwen possessesand the terms of the “bdibr’ modification, which is

the same as the modified loan, with the sole exception of the aatmmi term.

If the amortization term was changed at the time of the modification, then the
“but-for” modification would be based on the amortization term that Ocwen
applied to the loan immediately prior to the modificatiadDcwen does not deny
that its databases recorded the pend postmodification amortization terms.
Indeed, Ocwen has produced this data for each of the Plainiifise the actual
and “butfor” modification terms are determined, the only thing that remains is to
apply a mathematicébrmula to compare the two scenaridso individual proof

by Class members is required to do thjsst a transfer of loan data from Ocwen
to a claims administrator that is capable of implementing Dr. Becker’s formulaic
methodology.

(Pls! Replyat 7:72.) Additionally, Plaintiffs point out that there would be no need to use this
methodology to calculate individual damages for the Pennsylvania and FDCRB&<las they

are entitled to statutory damages under the UTP&ad FDCPA* only the New Jersey Class,

** The UTPCPL provides that,

(a) Any person who purchases or leases goods or services primarilydongder

family or household purposes and thereby suffers any ascertainable loss gf mone
or property, real or personal, as a result of the use or employment by any person
of a method, act or practice declared unlawful by section 31 of this act, may bring

a private action to recover actual damages or one hundred dollars),($100
whichever is greater. The court may, in its discretion, award up to three tienes t
actual damages sustained, but not less than one hundred dollars ($100), and may
provide such additional relief as it deems necessary or proper. The court may
award to he plaintiff, in addition to other relief provided in this section, costs and
reasonable attorney fees.

12 P.S. 8§ 201-9.2
“ The FDCPA provides in pertinent part that,

any debt collector who fails to comply with any provision of this subchapter with
regect to any person is liable to such person in an amount equal to the-sum of
(1) any actual damage sustained by such person as a result of such Bilaje; (

in the case of any action by an individual, such additional damages as the court
may allow, but not exceeding $1,000; or (B) in the case of a class action, (i) such
amount for each named plaintiff as could be recovered under subparagraph (A),
and (ii) such amount as the court may allow for all other class members, without
regard to a minimum indidual recovery, not to exceed the lesser of $500,000 or
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involving approximately 8,454 loans, would require individual damage calculatidchsat .)
This process, they assert, is no different from ypgl uniform mathematical formulae to
implement plans of allocation in an dnist or securities class action, which are routinely
approved by courts.

We find that Ocwen’scommon proof argument is meritless. The allegation that the
measure of each class members’ loss is different does not control wihetfeerse common
methal through whicht may be ascertained that each members’ suffered an ascertaossble

SeeNeale v. Volvo Cars of N. Am., LLC, 794 F.3d 353, 375 (3d Cir. 2@4&iting that post

Comcast “individual damages calculations do not preclude class certification under Rule

23(b)(3)” (quoting ComcastCorp. v. Behrend, 133 S.Cit426, 1437 (2013jGinsburg, J. &

Breyer, J., dissenting) (citing 2 William B. Rubenstein, Newberg on Class Agidri} (5th
ed. 2012))) (collecting cases). Théeale Court specifically held that it is “a misreading of
Comcastto interpret it as “preclud[ing] certification under Rule 23(b)(3) in any caserevthe
class members’ damages are not susceptible to a formula for classwide measureand75

(quoting In_re Deepwater Horizgn739 F.3d 790, 815 & n.104t(bCir. 2014)). Rather, the

Neale Court agreed with sister circuits tha€Cdmcastdoes not mandate that certification
pursuant to Rule 23(b)(3) reges a finding that damages are capable of measurement on a
classwide basis.”ld. at 375 n.10 dollecting cas@s Dr. Becker's Reporprovidesa common
mathematical formula for which various values for each class member gafrere@cwen’s
databases malye inputted. Thdact thatthe formulamustbe applied separately to each class

memberdoes not mean that the formula is not common evidence.

1 per centum of the net worth of the debt collector. . . .

15 U.S.C. § 1692k.
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3. Becker'sTheory ofHarm isnot Supported by thedRord

Ocwen next argues that PlaintiffS’ method for determining ascertainalde alod
calculating the value of that loss suffers from a number of fundamenta ffeat impacour
rigorous analysis of both the weight and credibilityPintiffs’ theory andthe Becker Report’s
conclusions. (Def. Mem. at 21.)

a. Plaintiffs did notExpect aShorterAmortizationPeriod

Ocwen frst asserts thaDr. Becker's“but-for” comparisonlacks factualsupport since
none of the named plaintiffhas testified that theyould have expectetla shorter amortization
period”; rather they testified that theywould not have entered into the actual modification had
the estimated amount of the balloon payment been disclos@d. (emphasis in original;
footnote omitted). On this basisOcwen contendsthe more appropriatéut-for’ scenario for
assessing harhshould be teexamineeach plaintiff's and putative class member’'s dcfua
modification loan terms(ld.)

Plaintiffs respondhat

Ocwen is wrong. The enormous balloon payments under the modified loans are

the result of extending the amortization terms. Dr. Becker's Report dentegstra

that such balloon payments would be substantially lower for the Caves and the

Kaminskis under the “bufor” scenarios. [| Moreosr, Dr. Becker's analysis,

unlike that of Ocwen’s expert, takes into account the actual terms of the

Modification Agreements, which provide that “[a]ll covenants, agreements,

stipulations, and conditions in your Note and Mortgage will remain in full force

and effect, except as herein modified..” [] Thus, Plaintiffs and the Classes
were justified in believing that the amortization terms of their loans would remain
unchanged.
(Pls! Reply at 910 (internal citations omitted).We find that vhether thenamed Plaintiffs or
class members “expected shorter amortization period” is inapposit@laintiffs’ claims are

based on thallegedlydeceptive failure to disclose the longer period and the pro forma balloon

payment amourthat results from it Ocwen does not explain hdaintiffs couldhave expected
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information they claim was deceptively withheld from them. The fact that Platetstisied that

they would not have entered into the actual modification had the estimated amount of the balloon
payment been disclosed does not implgnBecker’'s attempt to show ascertainable harm from
that allegedlydeceptive omission; it arguably support it.

b. Becker AsssumeEligibility

Second,Ocwen argues thatwhile the damage theory assumes each putatisss
member would have been eligible for a modification based on thedtuterms, would have
agreed to those terms, and would have been able to pay the higher monthly paynetiter
Plaintiffs nor Dr. Becker provide any support for these assuomgti Further, Dr. Becker
testified that he has no knowledge as to whether putative class members could ded affo
would have accepted the higher “fiat” monthly payments® Ocwen notes thatBecher
consideed the borrowers’abilitiesto paythe higher bufor payment to be outside of the scope

of his assignment and irrelevant to his analys(§eeBecker Tr.at 20203 (testifying that “I

15 See Forbes Decl. Ex. EE, July 20, 2016 Deposition of Brian C. Becker, Ph.D. (“Becker
Tr.”) at 22526 (stating in response to the proposition that if a borrower could not afford the
higher monthly payments called for in his 4ot model that “[a]t this stage | haven’t been able
to analyze that. All I've been able to do is assume but if the other assumptiastoplayl
would have to think about that and whether and how that would come into play. But since the
differences aren’t that significant it hasn’t been a source of focus betheenonthly payments
for the but-for and the actual world.”).)

16 SeeBecker Tr. at 280 (“Q. It's fair to say that your conclusions and calculaions
the Kaminski’'s [sic] and the Cave’s [sic] are based on the assumption that bothrimesk{a
[sic] and the Cave’s [sic] could have afforded and would have accepted the higlier but
modification terms that you posit for them; isn’t that correct? A. | don’t know Ithe
assuming they would have accepted it, per se, but I'm assuming thatfithiat we can use that
from a calculation perspective for damages. Q. And it's correct, is it not, for atiy@@ss
Member you have no information as we sit here today as to whether or not they ¢mrltare
afforded or would have accepted any-fart higher monthly payment of interest and principal
that you would posit for them; isn’t that correct? . .. THE WITNESS: As | sgttoelay, no.” .
... Q. Right. And you only know that by looking at the individual circumstances of any given
putative Class Member; isn’t that correct? . .. THE WITNESS: Or lookingwe®s analysis
of each of those individual Class members in a database. Yes.
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haven’t been asked to opine on that at this time” in relation to putative class riseatiigy to
pay hgher monthly payments), 2608.) Dr. Becker, however, has admitted that determining
whether a putative class member could afford the higherfdositmonthly payment amounts
would depend on circumstances specific to the loan at issue and that “[e]acivazdd be
different.” (Id. at 20910 (putative class members “have all different abilities and willingness
and levels of paying and some that [are] able to pay, don’t, and some that [are] unaplgtitb pa
do ... but it wasn’'t an assignment | was asked to do yeDg¢wen argues that it is implausible
to assume that
any borrower would want to make the higher monthly payment called for by Dr.
Becker's theory when in actuality and practicality, the whole purpose of
modifying a loan is to give the borrower the lowest possible monthly payment
obligation. However, none of the above could be established without the
individual testimony of each individual borrowethe credibility of which would
have to be measured by the ffinter - as well as the tésony of Ocwen as to
whether any borrower was qualified for the hypothetical -fodt modification
calling fora higher monthly payment.
(Def. Mem. at 22.) Plaintiffs respond that:
Again, Ocwen is incorrect. Ocwen’s argument would make sense only if
Plaintiffs were seeking implementation of the “dWat” modifications as the
remedy for the ClassesOf course, that is not the remedy Plaintiffs seek, and
Plaintiffs’ damages theory does not depend upon such assumpDorBecker’s
damages methodology is an economic model, based upon sound economic theory,
created to measure the harm inflicted by Ocwen’s unfair and deceptive practices.
(Pls! Mem. at 10.)
We find that vihether a class member would have been eligible for a modification based
on the buffor terms, would have agreed to those terms, and would have been able to pay the
higher monthly payments, misses the point of Dr. Becker's maaldoes notliminish the

weight we afford his opinionBeckeris attempting to demonstrate that class membaffered

ascertainable harm from the modifications they actually entered into, mahéyashould have
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received— or even may have wanted the butfor modification assumed in his modeAs a
method of showing how borrowers’ bottom line reswerechanged by the allegedly deceptive
balloon payment omission the modification they were offered and received, the model is not
rendered unsound Hwiling to cite evidence that borrowers were eligible to receive a loan that
by definition was never offred to them anthatthey did not receive.

C. Beckerlgnores Rlevantlnformation

Third, Ocwen argues thatldntiffs’ theory of harm fails to consideseveralfactors
relevant to whether a putative class member suffered ascertainable loss s @G sgering
into a loan modification agreement that omitted the estimated balloon payment ambasé T
factors include (1) whether the putative class member’s modified monthly payments are lower
than their pe-modification monthly paymentg?2) whethe the putative class member could
afford the pe-modification monthly payment&3) whether a portion of the outstanding loan debt
was rediced or forgiven; and (4yhether the borrower had equity in theome (Def. Mem. at
22-23(citing Floyd Report afLl7-18).) Ocwennotes thaDr. Becker admits that the forgiveness
of principal and fees bestows a beneiit borrowers,’ but “absent from plaintiffs’ theory is
consideration of the undeniable benefits that the loan modification agreemarite@rto the
named plaintiffs and putative class members by curing their defaults, a@lirmvanminently
likely defaultson their loans, bringing their loans current, and avoiding foreclosure and loss of

their homes. (1d. (citing Floyd Report at 24-25).)

17 SeeBecker Tr. at 82 (“certainly forgiving principal there’s no take fromktbeower’s
perspective. So that is a net gain or reducing late fees, there is no takedbmmdwer there”).
Becker went on to concede that whether any given borrower received a benefibé'can
determined in a general way, but the numbers are different across borrowgmu \Would get a
different answer across each borrowdd”
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We findthat Ocwen'’s criticism isalid and goes to the weight we afford to Dr. Becker’s
analysis. Dr. Becker has entirely failed to account for the benefits each elad®enmay have
received from the loan modification. It stands to reason thatathieyedfi nancialbenefitsfrom
being permitted to makdower monthly payments, that they arguably entered into the
modification because they coultbt afford the premodification monthly payments, and the
record establishes thaome borrowers had portions of thegutstanding loan debdr fees
reduced or forgiven. If the modification permittegddss member® remain in their homeshen
faced with foreclosure they arguably beneét from conserving their equityand retaining
ownership until the housing market recovered. Floyd opines that each of these bapatfts i
Dr. Becker’s assertion of ascertainable lo§doyd Report at 5.)

Dr. Becker'sresponséo Floyds criticism isunpersuasive He rejects the importance of
the lower monthly payments affordday the modification becauséthe appropriate comparison
is not the overall monthly payment, but the cost of the loan in terms of interest paid [Jr Unde
that comparison, as shown in the Becker Report, the borrower does not ‘benefit’ fwen’©c
failure o disclose because the Kaminskis would have paid less in interest under tbagtyevi
disclosed amortization term.(Becker Supplemental Report § (fijiternal citation omitted).)
This does not address Floyd’s contention that the lower monthly paynremtdeal offsetting
benefitsfor which Becker did not account, and Becker does not assert that those benefits had no
valuewhile at the same time he refuses to assign them any value.

In response to Floyd's assumption that, without the Ocwen modification a borrower
would have faced foreclosure and thus benefited from being able to stay in hihonfggDr.
Becker explain that the question as to whether a borrower would face imminent foreclosure is

only relevant to the Floyd Report’'s assumedfioutworld in which Ocwen does not modify the
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borrower’s loan. Ifl. 1 8.) Becker asserts that this factor is flawed since it assumes the lvorrowe
would have received no modification, and without a proper balloon disclosure a borroveer coul
not make an informedegision whether to accept the modification, seek alternate lodging, or try
to cure their default through other means such as bankruptcy proceedihg$.14.) Rather

than defend his own moddBecker simply criticizes Floyd’s model. We find thatFloyd’s
criticism that Becker failed to account for the positive impact ofbttreowers’receipt of loan
modifications is aptly drawn However, this criticism alone does not support a finding that
Plaintiffs cannot show an ascertainable injury using endéd that is common to the class.
Becausethese arguments challenge the weight of Plaintiffs’ expert evidence, nat ds f
reliability, it merely informs ourigorously analyze the evidence.

d. Becker’'sCalculationErrors

Finally, Ocwenpoints toflaws identified in the Floyd Supplemental Report concerning
Plaintiffs’ method for determining ascertainable loss for the Caves and Kamir{Elef. Mem.
at 24 (citingFloyd Supplement Repo#-4).) Floyd identifies(1) an error in the calculation of
accrued interest for the Caves d8lan error in the application of the appropriate date on which
to calculate the present value of plaintiffs’ P&l paymer(Sloyd Supplemental Repaoat 23.)
The Floyd Supplement Repoaiso (3) corrects the Becker Report"arbitrarily-chosen 2%
investment rate of return that the plaintiffs could have realized hadriested the difference
between the monthly payment amounts in the actual andféButvorlds, and applies proper

investmentratesof-return available during the relevant time peribts. (Def. Mem. at 24

18 Ocwenargues the 2% rate is flawed noting that Dr. Becker testified that “as a general
rule the higher rate at which the Caves and the Kaminskis could invest to the degtkeythat
were investing that money and getting more than 2 percent or 3 percent, tiéhinvede the
actual world relatively better than the Wat world and would lower or potentially erase the
damages here.{SeeBecker Tr. at 232.)
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(citing Floyd Supplemental Repoat 34).) Ocwen notes thatn correcting thee flaws, the
Floyd Supplemental Report calculates that the Kamihsksan Modification Agreement
provided them a $1,350.41 financial benefit and the Caves’ Loan Modification Agreement
provided them a $1.13 financial benefiSe€Floyd Supplement Report at 5.) Thus, it concludes
that even under Plaintiffs’ theory, none of the nani®aintiffs have suffered an ascertainable
loss of mory or property.

Plaintiffs respond onlyo the assertion that the 2% discount rate was improper and do not
address the other two errdrs.On the discount rat@|aintiffs argue that

Ocwen’s entireargument is based upon an extremely high, chaioked

“investment rate of return” that Mr. Floyd identified with the benefit of hindsight.

Floyd Tr. at 158 (agreeing, “I did use information historically realized, yes.”

Mr. Floyd is handicapping a race that's already been run. Mr. Floyd admitted that

over the same time period, there were investment vehicles that lost money. []

Mr. Floyd admits that his cherpicked investment vehicle- a particular

Vanguard Fund-is not a risk free investment, argdsubject to interest rate risk,

income risk and credit risk, among other things. [] Moreover, Mr. Floyd had no

idea whether Plaintiffs saved any money that they could have invested, and that

he is merely suggesting a hypothetical “investment oppayttinf] Furthermore,

Mr. Floyd did not consider whether Plaintiffs would have had sufficient funds to

open a brokerage account that would have allowed them to purchase shares of his

preferred Vanguard fund, or whether brokerage fees and commissionadies t

would have eroded their investment returns.
(Pls! Reply at 10 (soménternal citations omitted) We rejectFloyd’s criticism thatBeckets
discount ratevas too low. If the borrowers had used th&ged-up” capital to make additional
principd payments, their rate of return on that “investment” would equal the intereshegte t
were paying on their modified loans, which for Abrahemdthe Kaminskisvas2%, andfor the

Caves was2% for the first 60 months and 4.5% thereafter. This provides some basis for

9 The Court asked Plaintiffs’ Counsel at oral argument if Dr. Becker weidelation
errors. (N.T. 5/@&/17 at 29.) Counsel responded “he might have made some arithmetic errors. . .
We think that the arithmetic mistakes are attributable primarily to the fact that EkerBe
couldn’t go in and use Ocwen’s proprietary, featvicing system to run thesgures. Dr.
Becker had to reconstruct everythingld. @t 2931.)
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Becker’'s use of the 2% discount ratdssumingthat borrowers would enjoy a higher than 2%
discount rate would onlype a valid criticismif, in the abstract, borrowers chose to forego
reducing debt in favor of some other investment. Pféanéply assert that, while one may
choose a better investment return in hindsight, it is not reasonable to expect a baradway$
make better forwartboking choices.

Ocwen’s arguments ohé other two errors, which we fully credit, change thednotine

“loss” resultfor the Caves andKaminskis. Floyd hasreatedachartto display his corrections:

Plaintiff | Financial | Financial loss | Financial lossor | Financial lossor benefit
loss or or benefitto benefit to the to the namedPlaintiffs
benefit to the named named Plaintiffs per Becker Report
the Plaintiffs per per Becker Corrected for Accrued
named | Becker Report Report Interest, Omitted Days,
Plaintiffs | Corrected for Corrected for and Assuming
per Accrued Accrued Interest Investment in ETF
Becker Interest and Omitted (VGLT)
Report Days
Cave $50.36 losy $0.02 loss $0.05benefit $1.13benefit
Kaminski | $3.58loss | nochange $11.92benefit $1,350.4benefit
Abraham | $0 no change no change no change

(Floyd Supplemental Report a{iiternal footnotes omitted) The undisputed calculation errors
reduce the Caw financial “loss” as found byBecker'sfrom $50.36to0 a net benefit of $0.05
The Kaminski's“loss” of $3.58 as found by Becker becomeset benefit of$11.92when the
correction is mad. Thus, even without considering the discount ridwe,erros in Becker’s
findings are (1) relevantto the Kaminskis’ ability to serve as class representatives @aall
into question whether Becker's model may serve as common evidéaseertainable loger

the New Jersey Class for whom statutory damagesaravailable
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Overall, wepartially creditOcwen’s arguments concerning the weight we accord to Dr.
Beckets conclusions Becker has failed to account for benefits each class member may have
received from the loan modification, and baculationerrorscall into questiorthe Kaminskis
ability to serve as class representatisgse they may have suffered no ascertainable ttoss
support a claim that does not provide &tatutory damagesFor Abraham who sufferedno
ascertainabléoss from her loan modification because her amortization period was not extended
andher principalwasforgiven and for theCaves for whom the correction shows thsyffered
no monetaryloss,we concludethat the faults with Becker’'s conclusions not determinative
since thesélaintiffs assert that they can show ascertainable loss with regard to the classes that
Abraham andhe Caves seek to representhe form of an “informational injury™— discussed
more fully below— which allows those Classes to receive statutory damages in lieu of actual
monetary losses.

B. Ocwen'’s Preliminary Issues onet Proposed Class Definitions

In addition to making mliminary arguments about the Plaintiffs damages model, Ocwen
also assertpreliminary arguments concerning the class definitions.

1. The Pennsylvania and New Jersey Classes are Overbroad

Ocwen first argues that the Plaintiffs’ proposed Pennsylvania and étsayJClasses are
overbroadand should not be certifidzecause Plaintiffs havfailed to includeascertainable loss,
causationandjustifiable reliancen the class definitions. Begse each of these are essential
elements of the UTPCPL and NJCFA claims, Ocwen contends that the classesntzay
members who hawveo right to recover relief from OcwenDef. Mem. at 25.) Second,argues
that since, under Dr. Becker's modsbmePlaintiffs like Abraham have no ascertainable loss

because their loan modification did not change the amortization period, they had thest inter
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rates lowered, or they had debt forgivanclass definition that fails to exclude such members is
improper. (Id. at 26.) Finally, Ocwen also incorporates its earlier arguments regarding the
benefits the Plaintiffs have received but ignored, and the individualized calculagedsd to
show ascertainable loss as additional reasons why the classgerr@ad. Ifl. at 27.)

Plaintiffs respond that Ocwen’s argument overlooks the United States Supoemis C

decision in_Tyson Foods, Inc. v. Bouaphakediich teaches that‘for purposes of class

certification, only the named plaintiff needs to haveascertainable lossand a proposed class

is not improperly certified where itmay include members who have not sustained any
compensable loss. (Pl. Reply Mem. at 112 (citing 136 S. Ct. 1036, 1049 (2016jatingin

Fair Labor Standards Act class actithat a @urt is permitted use of representative sample
evidence to establish classde liability of defendants and dging open the possibility that
workers who could not prove that they were denied overtime wages and have no legal right to
any damagesan nevertheless share in class recovePyaintiffs contend thathere is no bar to

class certificationbecause Dr. Becker's submissiotemonstratdhat the Kaminskis and the
Caves have sustained actual monetary losses.

Plaintiffs’ citation toTyson Foodds unavailing. Plaintiffs elide ovehe factthat the
case was ra opt-in collective action under the Fair Labor Standards Act, not a Rule 23 class
action. Case law suggests tha@yson Foodss inapplicable to Rule 23 classes since “Rule 23
actions are fundamentally different from collective actions under the FLS/&E&nesis

Healthcare Corp. v. Symczyk, 133 S. Ct. 1523, 1529 (2(xltaYion omitted) see alsdalle v.

W. Penn Allegheny Health Sys. Inc., 842 F.3d 215, 224 (3d Cir. 2016) (noting “unfortunate side
effect of the often blurred lines betwedRule 23 and FLSA, and stating tHfv]hen a named

plaintiff files a complaint containing FLSA collective action allegations, the pr&sence of the
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allegations does not automatically give rise to the kind of aggregate litigatweidgul for in
Rule 23.")

One “fundamental[] difference” between Rule 23 and FLSA collective act®othat, in
the latterplaintiffs must “optin” to the class, rather than “eptt,” which occurs in a&Rule

23(b)(3) class actionHalley, 842 F.3d at 225Bobtyk v. Durand Glass MfgCo. Inc. 50 F.

Supp.3d 637, 642 (D.N.J. 2014)ln addition, in a Rule 23 class, plaintiffs must establish that
“the putative class meets the threshold requirements of Rule 23(a) as wedl aktbe three
Rule 23(b) categorieswhile in an FLSA collective action, plaintiffs must only establish that
they are “similarly situated.” Bobtyk at 64%42. Every plaintiff who opts in to a collective
actionis a party, whereas unnamed class members in Rule 23 class aorst Halley at
225. The holding in Tyson Foods- that only the named plaintiff needs to have an ascertainable
loss and a proposed class is not improperly certified where it may include rsemfloehave not
sustained any compensable lessis fundamentally at odds with the Rule 23 predominance,
typicality, and adequacy requirements that depend upon the named plaintiff havingnéhe sa
legal claims as those absent class members who will be bound by thefrésailitigation.
SecondPlaintiffs argue thathe Third Circuithasrejected the notion that a class cannot

be certified because it is purportedly “overbroadPIs! Replyat 12 (citing_Byrd v. Aaron’s

Inc., 784 F.3d 154, 160 (3d Cir. 2015), as amended (Apr. 28, 2015) (reversing on abuse of
discretion grounds the magistrate judge’s ruling that the “classes‘averly broad’ because not
‘every [user of a] computer upon which Detective Mode [spyware] was activatedtaidl a

claim under the ECR for the interception of an electronic communication)™)his is also a
misinterpretation of precedent. TBgrd Court held only that overbreadth should not be injected

into the ascertainability analysi§eeByrd, 784 F.3d at 1689. But, the ThircCircuit affirmed
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that overbreadth is “a potential predominance probletifer than an ascertainability issaad
“[t]o the extent Defendants meant to challenge any potential differeneesebethe proposed
class representatives and unnamed class members, such diffstendedsbe considered within
the rubric of the relevant Rule 23 requirementsuch as adequacy, typicality, commonality, or
predominance?® Id. at 167, 169.

Although Ocwen raises the overbreadth issue as a preliminary reason to deny
certification, we find thatits various parts are more appropriately considered with respect to

ascertainability, cohesion, and the Rule 23(b) requirements to which they’telate.

20 In response to Ocwen’s overbreadth argument, Plaintiffs additionally argubeha
have properly asserted their standing to bring their claims based on a theadttyethaiave
suffered an informational injury. Thigargumentis curious since Ocwen’s exbreadth
contentiondoes not implicate constitutional standirmyt ratherassertghat the class contains
members who suffered no ascertainable loss and thus have no plausible claim todeli¢he
statute. (See Def. Sur Reply Opp. to Pls.” Mot.for Class Cert(Docket Entry #72) at 2
(“Plaintiffs improperly conflate their inability to establiskastertainable lossan essential
element of their UTPCPL and NJCFA claims, on a elaiste basis, with ihjury-in-fact for
Article Il standing purpees.”); see alsa. at 3 (“Ocwen has not challenged either of these
proposed state classes on Article llbgnds, and thus, discussion offormational injury is a
red herring”).) Ocwen’s standing argument is separate from its overbreaglthesuty islimited
to the FDCPA Class, and raises completely different issues that do no overagisdlss this
issue later.

2l We do address onpreliminarily argument outside the Rule 23 rubridcwen’s
contention that Plaintiffs failed to make ascertainable loss, causation l@mteepart of the
class definitions. We reject this argument. Had Plaintiffs incorporatse #ssential elements
of their statutory claims into the class definitibwould have created an improper failsafe class.
A fail-safe class is “one that is defined so that whether a person qualifies as a mepanes
on whether the person has a valid claim.” Messner v. Northshore Univ. HealthSystem, 669 F.3d
802, 825 (7th Cir. 2012%ee also, e.gSlapikas v. First Am. Title Ins. Co., 250 F.R.D. 232,250
51 (W.D. Pa. 2008) (defining fadafe class as one “that impermissibly determines membership
upon a determination of liability”Bell v. Cheswick Generating Station, &&® Power Midwest,
L.P., Civ. A. No. 12929, 2015 WL 401443, at *4 (W.D. Pa. Jan. 28, 2015) (definingsédd
class as one that “requires the court to address the centralagability in the case™jjuoting
Jackson v. Se. Pa. Transp. Auth., 260 F.R.D. 168, 182 (E.D. Pa))20@9)ail-safe class
presents ascertainability problems because membership “beg|s] thateltjuestion underlying
the defendant’s liability in the case,” and “such liabilggging definitions are administratively
infeasibbe, as the inquiry into class membership would require holding countless Isearing
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2. Time-barred Claims

Ocwen next argues that ti®CPA classcannot be certifiedbecause the Caves’ claim
under the FDCPA is timbarred. According to Ocwen, the Caves, who are the only named
Plaintiffs assertingthat claim,seeSAC { 103, did not inclle the claim in any pleading until
February 14, 2013The claim, it continues, accrued on July 8, 2011, the date the Caves entered
into their loan modification. Ocwen argues that the claithustime-barred under the one year
statute of limitation applicable to FDCPA claim&eel5 U.S.C. 8§ 1692k(d).We rejectthis
argument.

The Cavesncluded aFDCPA claim in their initial class action complaint filed on July

20, 2011in the related action styledave v. Saxon Mortgage Services, Inc., etGiv. A. No.

11-4586(“Cave I). Paragraph 70 of the initial complaint@ave lalleged that the Ocwen

modification offer did not include an amortization schedule, but it did contain a
‘BALLOON DISCLOSURE,’ which advised Plaintiffs that the modified hoaill

have a balloon feature such that even if Plaintiffs make all payments in full and on
time, their loan will not be paid in full by the final payment date. Instead, &sing
balloon payment will be due on December 1, 2035. However, this purported
disclosure does not reveal the amount of the balloon payment or even how such a
payment will be calculated. In essence, this balloon payment is a finarazkl bl
hole.

resembling ‘minitrials.” Newberg on Class Action§ 3:6 (5th ed.). A class definition that
requires a determination on the merits before membership may be ascertaaged'evhat the
Supreme Court callefh] ‘oneway intervention.” _Zarichny v. Complete Payment Recovery
Servs., InG.80 F. Supp. 3d 610, 624 (E.D. Pa. 2015) (quofing Pipe & Constr. Co. v. Utah
414 U.S. 538, 547 (1974)).

If Plaintiffs had soughto incorporate the ascertainable loss, causaaon reliance
elements of the statutory claims into the class definititthresclasses were certifiednd Ocwen
then prevailed on those claims at trialo class would have existed and the putative class
members, unbound by any judgment, would be free to pursue individual claibtass actions
are generally binding on absent class membdénst a faitsafe class “impermissibly skirts the
bar of res judicata.”_Zarichn0 F. Supp. 3d at 624.
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(Cave | Docket Entry 1 1 7). In Count IV of Plaintiffs’ initial complaint, titled “Violaon of
the Fair Debt Collection Practices Act,” the Caves incorporated the Balloonofisel
allegations and specified that they were assedirgiass claim. (Id. 1 12324.) The initial
complaint further alleged that Ocwen “violated 15 U.S.C. § 1692y attempting to collect an
amount from Plaintiffs that is not expressly authorized by the agreeamssating the debt,” and
“violated 15 U.S.C. § 1692e(2)(A) by sending Plaintiffs communications that missepedshe
amount and legal status of PHffs’ mortgage debt.” If. 1 128.)

The February 2013 date referenced by Ocwen in its Memorandum was the daiiésPlaint
filed their First Amended Complaint (“FAC”) iCave | (SeeCiv. A. No. 134586, Docket
Entry 60) Count IV of the FAC reassertse FDCPA claimand Paragraphs 1189 of FAC
Count IV are identical to Paragraphs 122 of Count IV of the original complaint. By
stipulation of the parties entered on August 11, 2014 in responge&n’s Motion to sever
claims against it that were ilucled in theCave IFAC, the Caves’ claims against Ocwen were
severed fronCave | consolidated with the claims separately filed by Abraham in Civ. A. No.
14-1776, and assigned a new docket number by the Court “in order to avoid duplicatitreritiga
and inconsistent rulings.” (Civ. A. No. 11-4586, Docket Entry 8fak2.)

We find that he FAC relate back to the date of the origin@lave |complaint because
“the amendment asserts a claim or defense that arose out of the conductfidransac
ocaurrence set out or attempted to be set odtin the original pleading.”SeeFed. R. Civ. P.

15(c)(1)(B);Glover v. F.D.I.C, 698 F. 3d 139, 146 (3d Cir. 2012) (reiterating that “relation back

of amendments that ‘restate the original claim with greater particularity or ampiffackual
circumstances surrounding the pertinent conduct™ are proper (citation omitt€ly wrere

the original pleading “does not give a defendant ‘fair notice of what the piaifamended]
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claim is and the grounds upon which it rests,’” the purpose of the statute of dinsitais not
been satisfied and it is ‘not an original pleading thah]dze rehabilitated by invoking Rule

15(c).” Glover, 698 F.3d at 14@lterations in originaljquoting Baldwin Cty. Welcome Ctr. v.

Brown, 466 U.S. 147, 149 n.3 (1984) (internal marks and citation omitt&ower); and citing

6A Wright et al., Federal Practice & Procedure 8§ 1497 (“Although not expressly mentioned i
the rule, . . . courts also inquire into whether the opposing party has been put on noticegregardin
the claim or defense raised by the amended pleading. Only if the pleading has\¢gethat
function . . . will the amendment be allowed to relate back . . . The Cavesamplification of

their original FDCPA clainmagainst Ocwen in succeeding complaints clearly relate back to their
original filing in July, 2011. Under these circumstances, the Caves have an actionable class
claim under the FDCPA against Ocwen and therefore are not rendered incortpsene as

class representatives on this ground.

3. The FDCPA ClassDefinition is Both Hawed andOverbroad

Citing Spokeo, Inc. v. Robs, 136 S. Ct. 1540, 1550 (2016), OcwargLes that the

FDCPA clasglefinition is flawed becauset contains putative class members that lack Article IlI
standing. It argues that the Caves allege only that Ocwen violated the FDCPA because the
balloon disclosure confused them as to “the correct amount allegedly owed under the
mortgage[s]” and made “confusing and deceptive representations about the pandipakrest
charges and the amounts allegedly owed under the mortgégaC § 106). It asserts that the
Caves have not suffered an actual, concrete imjufgct as a result of the allegedly confusing
balloon disclosure because the loan modifications provide numerous benefits to bostmhers
asthe Caves andtherputative tass members(Def. Mem. at 2930 (citing Floyd Report at 23

24; Nieves Decl. at {1 11r)). Specifically, Ocwen notes that the Caves’ Loan Modification
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Agreement reduced their initial mohthP&I payments by over $800.0@educed their interest

rate cured the Cavespremaodification delinquencyand removed the threat of foreclosure.
Those benefitsit arguesmust be considered in assessing any ascertainable loss suffered and,
when applid to the Caves, confirm that they have not suffered “any ascertainabladtss,

harm, or financial damages(ld. at 30(citing Floyd Report at 25; Floyd Supplement Report at
4-5)).

Ocwen further asserts thatiemif the Caves had standirthe proppsed FDCPA Class is
likely to include putative class members who have suffered no actual, comjueyein-fact,
and thus lack standing. Ocwen notes that the proposed class definition imatlididsials who
were merely“sent,” but did notactually“enter into” or even “receive,” an allegedly confusing
modification agreement, and thssfferedno actualandconcrete injuryin-fact Accordingly, it
asserts that the classs definedis overbroad and cannot be certified.

The Cavesespond by relying on their own expert and record submissions to show they
have suffered economic harm that was caused by entering into the Modificatiean?smt,
which failed to disclose the actual cost of borrowing. (Peply at 16 (citing Becker Report at
19 5255)). They point to admissions in the record from Ocwen’s representatives to show that
they had no way of knowing when they entered into the their Modification Agre¢nagreven
if they made all of their scheduled payments, they wouldbst obligated to make a balloon
payment of $93,524.46 at the loan’s maturity da{&ee Myers Tr. at 75("Q. Does this
modification agreement . . . indicate the amount of the balloon that you just refireéne
93,000 and change? A. No, it doe$.Hp80-81(“Q. but at the time this agreement was offered
to the Caves, Ocwen had in its possession the information about how much the balloon payment

would be if they made their payments in full and on time without prepayments? A..YHse")
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Caves point out that the record shows that tModification Agreement does not include
instructions as to how theeould have calculated the amount of the balloon they will owe at their
loan’s maturity date.(Nieves Tr. at 127“Q. Are there any instructions &s how to [calculate
the amount of the balloon payment] in the Cave modification agreement? A. No. We woul
hope that they call in. Q. Are there any instructions as to how to do that in the balloon
disclosure attached to the Cave modification agreémén Na”). Further, he Caves testified
that they would not have accepted the agreement if Ocwen had disclosed the balloon énount. (
Cave Tr. at 70, 2389 ('if | would have been told up front that [the balloon] we&0®00 |
would have walked away”).)

We find that the Caves have standing to assert their FDCPA clBimaSpokeo Court,
while reiterating that an intangible injury created by a statute is sufficient toygagshjuryin-
fact requirement, went on to hold that Article Ill standingequires an injury that is both
particularized and concrete even in the context of a statutory violation. 136 &. 1&49.

Numerouscourts haveapplying Spokedound a sufficient “injury in fact” to support a FDCPA

22To invoke thejudicial power under Atrticle Ill,a litigant must havestanding. See
Hollingsworth v. Perry, 133 S.Ct. 2652, 2661(2013). It is theplaintiffs’ burden to prove
standing. Lujan v. Defs. of Wildlife, 504 U.S. 555, 5611992). The standing doctrine
“limits the category of litigants empowered to maintain a lawsuit in federal courtkoesress
for a legal wrong.” Spokeg 136 S. Ct. at 1547 (citations omitted). The “irreducible
constitutionalminimum” of standing consists dhreeelements. Lujan, 504 U.S. at 560. The
plaintiff must proveg(1) aninjury in fact (2) fairly traceabldo the challengedconduct (3)hatis
likely to be “redressedby a favorablegjudicial decision.” _Hollingsworth, 133%. Ct. at 2661
(citing Lujan, 504 U.S. at 56@1). An injury in factrequires‘an invasion of degally protected
interestwhich is (a) concreteand particularized, andb) actual or imminent, not conjectural
or hypothetical.” Lujan, 504 U.S. at 560 (internal quotation marks and citations omitted);
Spokeo 136 S. Ct. at 1548 [T]he injury-in-fact requirementrequiresa plaintiff to allegean
injury that is both concreteand particularized.” (emphasis in original)). “Injuiip fact is a
constitutional requiremengnd ‘[ i]t is settledthat Congress canna@raseArticle IlI's standing
requirementsby statutorily granting theright to sueto a plaintiff who would not otherwise
have standing.” Spokeg 136 S. Ct. at 15448 (quotingRaines v. Byrd521 U.S. 811, 820 n.3
(1997); see alsoGladstoneRealtorsv. Vill. of Bellwood, 441U.S. 91, 100 (1979)“In no
event . . mayCongress abrogate the All. minima”).
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claim from allegations that plaintiff suffered an “informational injury” becauslee character of

a debt hadeen misrepresentedeePrindlev. Carrington Mort. Servs., LLCCiv. A. No. 13-

1349,2016 WL 4369424, at *4, 9 (M.D. Fla. Aug. 16, 2016dating that‘[a]s the object of
allegedly false, deceptive, and or/misleading representations in connection withléoti@olof
a debt, Prindle has alleged that she ‘has suffered injury in precisely the forkRDIGBPA] was
intended to guard against.’. . She therefore ‘need not allegay additionalharm beyond the
one Congress has identified.”) (citir@pokeo 136 S.Ct. at 1549) (emphasis in ara; internal

citation omitted);see alsoPisarz v. GC Servs. Ltd. P'shi@iv. A. No. 164552, 2017 WL

1102636, at *4 (D.N.J. Mar. 24, 2017fcollecting cases finding concrete injury in FDCPA

claims); Sullivan v. Allied Interstate, LLCCiv. A. No. 6-203, 2016 WL 7187507, at *5 (W.D.

Pa. Oct. 18, 2016), report and recommendation adopted, 2016 WL 7189859 (W.D. Pa. Dec. 9
2016) (stating “[s]inc&pokeowas decided, the overwhelming majority of courts that have faced
Article 11l standing challenges in FDCPA cases . . . have determined thatationobf the

FDCPA produces a ‘concrete injury.™) (citirigittig v. Elevate Rcoveries, LLC Civ. A. No.

16-1155,2016 WL 4447818, at *2 n.1 (W.D. Pa. Aug. 24, 20ff@)ding a concrete injury
where plaintiff alleged defendant violated the FDCPA by sending him actofenotice

containing a “settlement offer” for a tinbarred dbt); Irvine v. I.C. Sys., Inc., 198 F. Supp. 3d

1232, 1237 (D. Colo. July 29, 2016) (holding that plaintiff alleged a concrete injury uifficie
confer Article 1l standing where the defendant allegedly gave tgfaiialse information
regarding her debt and also allegedly supplied information to creditors regahdindebt

without informing the creditors that the debt was disputed); Dickens v. GC Servs. dhgh, P’

Civ. A. No. 16803, 2016 WL 3917530, at *2 (M.D. Fla. July 20, 2016) (finding a coacret

injury where plaintiffs only alleged harm stemmed from the defendafailure to dislose that
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certain of plaintiffs rights under the FDCPA had to be exercised in writing)); Quinn v.

Specialized Loan Servicing, LLCiv. A. No. 162021, 2016 WL 4264967, at *4 (N.D. Ill. Aug.

11, 2016) (finding that the failure to provide a debtor with information she was entitled to under
the FDCPA is not a mere procedural violation of the statute).
While the Third Circuit has not yet spoken on the issuaedently decidedn re

Nickelodeon Consumer Privacy Litig., 827 F.3d 262 (3d Cir. 2016), a case assertingnsadat

the Video Privacy Protection Act. Plaintiffis that casealleged thathe defendastfailed to
disclose thatheyplaced “cookies” on the computers of children who ubket websites in order
to track communications with other websites for the purpose of advertigingt 26769. In
discussing thenjury-in-fact requiremenbf standing, the Third Circuit observéidat “in some
cases an injurn-fact may exist solely by virtue of statutes creating legal rights, the invakion
which creates standing,” and noted thapokeadirects us to consider whether an alleged irjury
in-fact ‘has traditionally been regardesl @roviding a basis for a lawsuit,” and that “Congress’s
judgment on such matters is . . . ‘instructive and importad.”at 273-74 (quoting In re Google

Inc. Cookie Placement Consumer Privacy Litig., 806 F.3d 125, 134 (3d Cir. 2015pakeo

136 S.Ct. at 1549). The Nickelodeon court determined that nothing in Spokeo

calls into question whether the plaintiffs in this case have Article Il standing
The purported injury here is clearly particularized, as each plaintiff campla
about the disclosure of information relating to his or her online behavior. While
perhaps “intangible,” the harm is also concrete in the sense that it ineobthear

de facto injury, i.e., the unlawful disclosure of legally protected information.
Insofar asSpokeodirects us to consider whether an alleged injumyact “has
traditionally been regarded as providing a basis for a lawsGiabdglenoted that
Congress has long provided plaintiffs with the right to seek redress for
unauthorized disclosures of information that, in Congress’s judgment, ought to
remain private.
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Id. at 274 (quotingSpoke 136 S. Ct. at 154%500qle 806 F.3d at 134.19.). Accordingly, the
Third Circuit concluded that théNickelodeon plaintiffs’ allegations with regard to the
defendant’s use afookies were sufficient to establish Article 11l standind.

Finally, in Church v. Accretive Health, In654 F. App’x 990(11th Cir. July 6, 2016), a

case brought under the FDCPA, the United States Court of Appeals for the Eleveuithh€licc
that a claim that a lettesent bythe defendant tahe plaintiff that did not contain all of the
FDCPA's required disclosures sufficiently alleged that the plaintiff “hestiesned a concrete-
i.e., ‘real’— injury because she did not receive the allegedly required disclosucesat 995
The Eleventh Circuit explained that:

The invasion of Church’s right to receive the disclosures is not hypothetical or

uncertain; Church did not receive information to which she alleges she was

entitled. While this injur may not have resulted in tangible economic or physical

harm that courts often expect, the Supreme Court has made clear an injury need

not be tangible to be concrete. [| Rather, this injury is one that Congress has

elevated to the status of a legally o@gble injury through the FDCPA.

Accordingly, Church has sufficiently alleged that she suffered a concratg, inj

and thus, satisfies the injuiy-fact requirement.

Id. at 995(internal citations and footnotes omitted).

We find that the Caves have standing to pursue their FDCPA claim. As the case law
makes clear, it is sufficient und8pokeaif the FDCPA claim asserts that the character of a debt
has been misrepresented since that is the kind of injury the FDCPA was dhtendeard
against and no additional harm need bkeged. Ocwen’s assertion that the Caves possibly
benefited from their loan modification does mgate their having a concretdormational
injury from the allegedly deceptive balloon disclosure.

Ocweris other argument, focusing on putative class members who were mesaty’ “s

but did not actually “enter into” or even “receive,” an allegedly confusing matic

agreement is more substantiaWhile Plaintiffs correctly respondthat ‘““[o]nce threshad
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individual standing by the class representative is met, a proper party to padecalar issue is
before the court, and there remains no further separate class standingnrewpuire the

constitutional sense (Pls.” Reply at 18 (quotindgn re Prudatial Ins. Co. Am. Sales Practice

Litig. Agent Actions 148 F.3d 283, 3067 (3d Cir. 1998) (citing 1 Newberg on Class Actions §

2.05 at 229 (3d Ed.199p), Ocwen’s argument ia-vis this aspect of the class definition is not
concerned witlconstitutionastanding. Rather, Ocwen argues tokassdefinition is overbroad
As noted earlier, the Third Circuit has held that obezadth is “a potential predominance
problem” and, “[tjo the extent Defendants meant to challenge any potentgmbddes between
the proposed class representatives and unnamed class members, suclcadiffehenld be
considered within the rubric of the relevant Rule 23 requirementsuch as adequacy,
typicality, commonality, or predominance.Byrd, 784 F.3d at 1689. Accordindy, we will
return to this problem when discussing the particular Rule 23 requirement.

4, Entitlement to Injunctive Relief

Ocwen’snext set of issuesise preliminary challengés class certificatiorof Plaintiffs’
claims for injunctive relief.In support of their request to certify the proposed Pennsylvania and
New Jersey Classes under Rule 23(b)(2), Plaintiffs request prohibitory timgumelief that
includes: (1) a declaration that the balloon disclosure provision is unlawful; and (2) an
injunction prohibiting Ocwen from offering loan modification agreementsh wballoon
disclosure provisions th#ail to state the estimated amount of the balloon paymé&BeePIs!
Mem. at 44) Plaintiffs also request mandatory injunctive relief thauld require Ocwen to:
(1) collect data, draft, and send separate disclosures to each individual putasvenefaber
providing: (a) the minimum estimated amount of the balloon payment applicable to that putative

class member’s loan at the time he oe sibtained the loan modification agreement; (b) the
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manner in which the balloon payment is calculated for that putative class meitober’ (c) the
sums that comprise the estimated amount of that putative class member’s balloentpagmal

(d) the estimated amount of that putative class member’'s balloon payment at thidaeime
disclosure is made; (2) offer each putative class member the option to rescordhkisloan
modification agreement and return to-pnedification loan terms; and (3) provide each putative
class member the option to apply for a new loan modificatiBeeid.)

a. The UTPCPL does not Provide for Injunctive axdlaratoryRelief

Ocwen first argues thaté UTPCPL does not provide for injunctive or declaratory relief
rather ‘“the only remedy available to private litigants under the UTPCPL are monetary
damages’ (Def. Mem. at 32 (quoting In re Soto, 221 B.R. 343, 357 (Bankr. E.D. Pa.)1998)
The statute provides that a private plaintiff mayifig a private action teecove actual damages
or one hundred dollars ($100), whichever is greater.” 73 Pa. Stat-820The UTPCPL also
allows for treble damages and, in the Court’s discretion, “such additional asligf deems
necessary or propéras well as costs and attesnfees. Id. The plain statutory language
authorize only the Pennsylvania Attorney General a district attorneyo seekinjunctive or

declaratory relief.See73 Pa. Stat. § 204%; seealsoGoleman v. York Int'l Corp.Civ. A. No.

11-1328, 2011 WL 3330423, at *10 n.6 (E.D. Pa. Aug. 3, 2@11Baylson)“[T]he UTPCPL
authorizes only the Attorney General and District Attorney, not a privatetifflaio seek . . .
injunctive relief . . . .”). Accordngly, Ocwen argues that neither Plaintiffs nor Bennsylvania

Class areentitled to injunctive relief under the statute. We agree.

23 Section 204 provides: “Whenever the Attorney General or a District Attorney has
reason to believe that any person is using or is about to use any method, act @& geatdred
by section 3 of this act to be unlawful, and that proceedings would be in the pubbstinbe
may bring an action in the name of the Commonwealth against such person to f@gtrai
temporary or permanent injunction the use of such method, act or practice.” 73 .Fa208iad.
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Plaintiffs have failed to cite caselaw Bupport theirassefion that injunctive relief is

availableto private litigantsinder the UTPCPL In Robinson v. Holidayniversal, Inc,. Civ. A.

No. 055726, 2006 WL 2642323 (E.D. Pa. Sept. 11, 2006{ige Prattemerely notedn that
decisionthatshecould not find cases permitting or denying injunctive relief to private plaintiffs
under the UTPCPL and, therefordeterminedthat she would not dismiss the request for
injunctive relief at thepleadingsstage. Seeid. at *8 (“The Court’s research has not uncovered
any federal court decisions where an injunction requested by a privatefiplaastigranted or
denied pursudrto the UTPCPL")

Plairtiffs also citeSchwartz v. Rockey, 932 A.2d 885, 894 (Pa. 2007), for the proposition

that the “Pennsylvania’s Supreme Court permitted plaintiffs to seek the dguigabedy of
rescission of their purchase of a property for defendants’ violation of the UTPCHRiilifog to
disclose that the home had been damaged by water infiltratiis? Reply at 30. This is a
misreading of the case. The issné&chwartzwas whether a prayer for relief seeking contract
based damages riecloses a subsequent amendment substituting an inconsistent, equitable
remedy. Schwartzat 894 (“This appeal does not require us to definitively determine whether
inconsistent remedies may be simultaneously pursued in a civil action in Remnsylbut
rather, only whether a complaint containing a prayer for relief seekingaceb&ised damages
forecloses a subsequent amendment substituting an inconsistent, equitable”jefileeyower
court had invoked “the requirement of prompt action which is eeguesite to the remedy of
rescission . . . and determined that Buyers did not act promptly in light of seveoas.fact.”

Id. (internal citation omitted). The Court determined only that the record madeladéaemand
was not warranted to considiae availability of equitable reliefld. at 895 (“On application of

this standard to the record before us, we conclude that the Superior Court should not have
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disturbed the common pleas court’'s holding that Buyers failed to pursussrescwith
sufficient promptitude to support an award of such remedy.”). The Court did not affirmatively
state that injunctive relief was available to a private party under the UTPCPL.

Plaintiffs’ citation toAgliori v. Metro. Life Ins. Co., 879 A.2d 31%°a. Super. CR005)

also fails to persuade. That case involved the issue of whether a life inspodingeholder
suffered an “ascertainable loss” within the meaning of the UTPCPL and wa®taerefitled to
damages where he surrendered two whole life policiexchamge for a new universal life
policy. Id. at 320. Although the new policy was worth more at the time it was purchased, the
surrenderegolicies would haveappreciatedver timeif retained Thus, whernthe decedent

died, the surrendered policies wererth more than the extant policy. The Court held that
“[a]scertainable loss must be established from the factual circumstances dimgoegch case,

and in [the insured’'s] case the evidence presented indicates that his estate srffered
ascertainableoks due to misrepresentations by [the agent] that induced [the insured] to change
his life insurance policy. Id. at 321. While Plaintiffs cite Agliori for the proposition that the
UTPCPL,asan antifraud statuteshould be liberally construed tod its deterrence function
nothing in that case supports a construction that would violate the express language olutiee stat

limiting the availability of equitable relief to the Attorney Genenadl district attorneys'

24 The only other case cited by PlaintiffSlemmer v. McGlaughlin Spray Foam

Insulation Inc., 955 F. Supp. 2d 452 (E.D. Pa. 2013), also does not support their contention.
While they assert that Judge Dubois “permitted plaintiffs to request injunetied for the
substantive claims, one of vdhi was a claim under the UTPCPL'’s ‘cath provision, alleging

that defendants engaged in “unconscionable, unfair and deceptive acts andétagts.’

Reply Mem. at 31), there is no indication in the decision that equitable relief wasseught
under UTPCPL. Defendants moved to dismiss the UTPCPL claim on three grounds: (1)
plaintiffs had not alleged justifiable reliance, (2) plaintiffs had not allebatithey purchased

the product at issue from the Defendant, and (3) plaintiffs had notiexshtibe particularity
requirements of Fed. R. Civ. P. 9(bslemmer at 460. The bulk of the discussion of injunctive
relief concerned plaintiffs’ stardlone claim for injunctive relief as a separate count of the
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Accordingly, wecannotcertify the proposed Pennsylvania Class under Rule 23(b)(2) to
the extent that Plaintiffs seek declaratory relief pursuant to the UTPTIRMotion to Certify
is denied in this respect.

b. Standing to ObtaindglaratoryRelief

Plaintiffs seek to epjn Ocwen “from offering loan modifications with . . . balloon
disclosure provisions” that do not disclose the estimated amount of the balloon paySemnt.
Pls! Mem. at 44) Ocwen aguesthat Plaintiffs lack standing to seeduchrelief asserting that
the record shows that there is no immediate threat of actual future.in\¥g rejectthis
argument.

Ocwen asserts that, to have Article 1ll standing to ghekinjunctive relief, Plaintiffs
must establish an immediate threat of actual future injuief. Mem. at 3334 (citing ZF

Meritor, LLC, 696 F.3dat 301.) It argues that Plaintiffs cannot satisfy their burden to show that

the threatened injurg more than “possible future injutyi.e., thatit is *“certainly impending .

. with a high degreef immediacy.” (Id. (quotingMcCray v. kd. Nat'l Title Ins. Co, 682 F.3d

229, 243 (3d Cir. 2012) (internal quotation marks omijtgd)ccordingto Ocwen, (1 Plaintiffs
acknowledgehat itscurrent practice is to include the estimated amount of ahledm payment

in its inrhouse loan modification agreements that contain a balloon f¢aterels. Brief at 6, 7,

complaint. Judge Dubois stated thdg]“request for injunctive relief by itself does not state a
cause of action . . . . An injunction is a remedy, not a separate claim or cause of action. A
pleading can . . . request injunctive relief in connection with a substantive claimsépearatel

pled claim or cause of action for injunctive relief is inappropriatéd."at 465 (quoting Jensen v.
Quality Loan Serv. Corp., 702 F. Supp. 2d 1183, 1201 (E.D. Cal. R0O#e@)granted the motion

to dismiss the standlone claim, noting that the dismissal did not affect plaintiffs’ “request for
injunctive relief in the prayer for relief at the end of the Complaind?” The fact that Judge
Dubois permitted an undifferentiated request for injunctive relief for plEhtdubstantive
claims — one of which was a claim under the UTPCPL'’s catltlprovision, in addition to
others for which injunctive relief was clearly dahle — is weak support for the proposition
that we should ignore the actual language of the statute limiting such relief to theegptto
General.
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39, 40; (2) it implemented its current practice in late 2013 and early 2014 by amending its
various template modification agreemen(®) it began including an estimated balloon payment
amount in certain of its template disclosures as early as December 2012 anyg 2@h8awith
the vast majority of other templates updated or discontinued by January 2014; Bradn{4js
have not offereédny evidence or argument thais likely to revert to using balloon disclosure
templates that omit the estimated balloon payment amddoivenargues that, undevicCray,
682 F.3d at 2434, there is no basis for Plaintiffs’ requested prohibitory injlamc Ocwen also
notes thathe namedPlaintiffs have not argued, testified, or suggested that they are likely to
apply for and enter new loan modification agreements from Ocwen that contain ballo@npaym
featuresand, even if they didheyhave not shown that Ocwen is likely to provide them with a
balloon disclosure that does not contain the estimated balloon payment amount. Thus, it
contends,Plaintiffs lack standing to seek the prohibitory injunctive relief requestedein th
Motion, and cannot represent putative classes seeking such relief under Rule 23(b)(2).
Plaintiffs respond that Ocwen’s argument misreads the nature of thebézjudizef that
they seekto certify for class treatmeninder Rule 23(b)(2).They note that Ocwen’s tations
involve prohibitory injunctionswhereasin this case any prohibitory aspect of equitablesf is
incidental to themain relief Plaintiffs request, i.e., “an order that the court declare that the
modification agreements violate the UTPCPL, NJC&#&d FDCPA. The primary equitable
relief sought here is a written disclosure of the balloon amount, which is not in tiie oba
prohibitory injunction” (PIs. Reply at 37.)
Plaintiffs are correct that the equitable relief they seek is notapity prohibitory.
While the SAC statesnly that Plaintiffs “seek [a]permanent or final injunction enjoining

Defendant’s agents and employees, affiliates and subsidiaries, fromusogtio harm Plaintiffs
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and the members of the Class” (SAC § Vlite pleading does not suggésat a prohibitory
injunction is the only equitable relief Plaintiffs seek. In their opening Mantwm, Plaintiffs
assert five types of injunctive reliahd ask that the Court enter an order

(1) declaring the balloon disclosure provision unlawful; (2) enjoining Defendant
from offering loan modification agreements with such balloon disclosure
provisions; (3) requiring Ocwen to provide disclosures to Plaintiffs and the
members of the Classes stating: (a) the minimum thedralbayment they were
obligated to pay at the inception of their loan modification agreements; (b) the
manner in which such balloon payment was determined (e.g., extending the
amortization term); (c) the sums that comprise the balloon payment (e.g.,
principal, interest, or defautelated fees and charges); and (d) the present amount
of such balloon payment; (4) granting Plaintiffs and the members of the Classes
the right, at their option, to rescind the loan modification agreements cogtaini
the Balloon Disclosure provision; and (5) notifying members of the Classes that
they may apply for new loan modifications under other programs offered by
Ocwen.

(PIs! Mem. at 44.) Only the second requeti enjoin Ocwen from offering balloon
modifications,is prohibkitory since it arguably relates to fututenduct Theremaining requests
for relief clearly relate to and seek to equitably redress past injuries arismgitwen’s failure
to disclose the pro forma amounttbé named Plaintiffdalloon payments. Accordingly, there
is no basis to determine that the named Plaintiffs lsaokd#tg to seek equitable relieixcept as

we specifically find elsewhere herein.

(o} Plaintiffs have not Bmonstrated afEntitlement to aMandatory
Injunction

Next Ocwen argues th&taintiffs are not entitled t@ mandatory injunction that would
require Ocwen to prepare and send {epacific disclosures to each putative class member and

to offer each member the option to rescind his or her loan modificatieeragnt and apply for
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a new loan modificatignthus the claim cannot be certified for class treatrfienA plaintiff
seeking a permanent injunction must demonstrate: (1) whether the moving partyowas s
actual success on the merits; (2) whether deniigjanctive relief will result in irreparable harm
to the moving party; (3) whether granting of the permanent injunction will nesalten greater
harm to the defendant; and (4) whether the injunction serves the public int8eesEerring

Pharms., Ino. v. Watson Pharms., Inc., 765 F.3d 205) @d Cir. 2014);_Shields v. Zuccarjni

254 F.3d 476, 482 (3d Cir. 2001)Stated differently, the issuance of a permanent injunction is
appropriate where ‘(1) the plaintiff successfully proves the merits ofake, (2) no available
remedy at law exists, and (3) the balance of the equities favors grantingeBath Vizant

Techs., LLC v. Whitchurch, Civ. A. No. 1831, 2016 WL 97923, at *25 (E.D. Pa. Jan. 8, 2016)

(quoting Subacz v. Sellars, Civ. A. No. 98111, 1998 WL 720822, at *2 (E.D. Pa. Sep. 21,

1998). In preliminary stages of a litigation, before the merits are finally determihedest is
essentially the same, except the first elementsuccess on the merits- focuses on the

“likelihood of suacess on the merits. Ferring Pharms., Inc., 765 F.at215 n.9 (quotation and

citation omitted)
Ocwen contends thatPlaintiffs do not show compelling circumstances warranting

mandatory injunctive relief under the NJCBkcetheyhave an adequate redyeat law inthe

% As we have already held, declaratory relief is not available to individaaitiffs
pursuant to the UTEPL. However, he NJCFA does permit equitable relideeN.J.S.A. 56:8
19 (“Any person who suffers any ascertainable loss . . . may bring an action. . ny datian
under this section the court shall, in addition to any other appropriateolegauitable relief,
award threefold the damages sustained by any person in interest.” (emphasis addeti¥p
McNair v. Synapse Grp., IncCiv. A. No. 065072, 2009 WL 3754183, at *4 (D.N.J. Nov. 5,
2009) (stating “only the Attorney General [may] briagtions forpurely injunctive relief.’ . . .
This ‘does not mean that only a plaintiff who successfully proves ascertainablmdgshave
access to the [NJCFA's] remedies of equitable relief and attorneys” fe@nternal citation
omitted, emphasis déd)). Thus, we limit discussion here to the NJCFA claim even though all
parties raise argument about both statutes.
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form of monetary damagethe primary relief available under the NJCFA is actual damages

the New Jersey I@ss seekactual damagesilt also argues thd®laintiffs cannot show that they
will suffer irreparable harm absent injunctingdief becaus€l) the named plaintiffeoncede that
theyhave already been provided with the estimated amounts of the balloon paymentthdue at
maturity of their loans as well as the applicable amortization pe(gOcwen Mem. at 35
(citing Pls! Mem. at 1617 (stating the amount of the Kaminskis’ balloon paymentp) the
members of the putative classes can also request the information directlydvean ©they do

not have it alreadyand (3)beginning at the latest in March 2011, Ocwen’s onkgeount
website identified loans as “balloon” loans and disclosed the applicable atortiperiods.
Ocwen asserts thahis information, combined with the terms set forth in a putative class
member’s modification agreement, would permit one to cdketle approximate amount of the
balloon payment.

We reject Ocwen’sarguments. The availability of monetary damages under the NJCFA
does not eliminate the availability of equitable reliefs oted, the statund case law provide
thata private plantiff may seekboth money damageand equitable relief Further, the class
certification record supports a showing of irreparable harm. Plaintiffs lewensthatby not
receiving critical information concerning their loactass members will be forced refinance
the unpaid balloon payments in the future when mahyhem will be of advanced age
Plaintiffs have also shown thatembers of thelass had n@asily apparentvay of knowing the
amount oftheir balloon payment$érom the disclosure they reiwed andthat the only way to
remedy that harm i¢l) to provide them withloanspecific disclosuresand (2) offer each
member the option to rescind his or her loan modification agreement and applyearlaan

modification Ocwen argues thatescissbn of putative class members’ loan modification
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agreements wouldesult in negative consequences to class memfmrexample a return to
premodification higher monthly paymenéndhigher interest rates, the addition of previously
forgiven amounts of principal back into their unpaid principal balareoed uncured defaults
However,Plaintiffs do not seek court ordered rescissi®&ather, they seek the option to rescind
the loan modification agreements omaembers receivproper disclosuresWhile rescissionary
relief presents other class certification obstacles that we addres©latem presents no cogent
argument why this type of mandatory injunctive relief is improper under the NJCF

C. Cohesivenessf the NJCFA Clag$

Rule 23(a) requires Plaintiffs meet four elements for class catidit (1) numerosity;
(2) commonality; (3) typicality; and (4) adequacy of representation. Fed. R..@8(d®. If the
requirements of Rule 23(a) are met, Plaintiffs seeking to geatlamages clasaust satisfy
additional requirements of predominance and superiority required by Rule 23(B)(8lass
seekingto be certified under Rule 23(b)(2) to receive injunctive relief must be surfigi

cohesive.Barnes v. Am. Tobacco Co., 161 F.3d 127, 143 (3d. Cir. 1998) (“While 23(b)(2) class

actions have no predominance or superiority requirements, it is well estddinstiethe class
claims must be cohesive.”). An injunctive relief class must also be propdihedie “A
properly defned ‘class’ is one that: (1) meets the requirements of Rule 23(a); (2Jitsesify
cohesive under Rule 23(b)(2) and [the Third Circuit’s] guidandgaimes 161 F.3d at 143; and
(3) is capable of the type of description by a ‘readily discernibler,dea precise statement of

the parameters defining the class,” as required by Rule 23(c)(I)(B) and e Circuit’s]

?® The cohesiveness issue is limited to the New Jersey Class since privateuaidivid
have no right to injunctive relief under the UJPL (eliminating the need to discuss the
Pennsylvania Class) and Plaintiffs do not seek injunctive relief under the FDC®Acertify
the FDCPA Class under Rule 23(b)(2).
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discussion inVachtel[ex rel. Jesse v. Guardian Life Ins. Co. of Am., 453 F.3d 179, 187 (3d Cir.

2006)]” Sheltonv. Bledsoe, 775 Bd 554,563 (3d Cir. 2015) The existence of disparate

factual circumstances of class members will prevent a class from being suffic@msive for

Rule 23(b)(2) certification. Gates v. Rohm & Haas Co., 655 F.3d 255, 264 (3d Cir. 2011) (citing

Carterv. Butz, 479 F.2d 1084, 1089 (3d Cir. 1973)).

The cohesiveness requirement protects two interests. The first is protactamed
class members, who “are bound by the action without the opportunity to withdraw anc&may b
prejudiced by a negative judgntein the class action.” Barnes 161 F.3d at 143. The
cohesiveness requirement protects this interest by ensuring thati¢sighihdividual issues do
not pervade the entire action because it would be unjust to bind absent class members to a
negative decision where the class representatives’ claims present diffidreiiual issues than
the claims of the absent memberdd. (citations and quotation marks omitted). The second
interest i20 ensurehat the litigation remains manageable. If a class is not sufficientlsievehe
“the suit could become unmanageable and little value would be gained in prgcasdirclass
action if significant individual issues were to arise consistentlg.”(quottion marks, citations,
and alterations omitted).

To satisfy the cohesiveness test, we must find that the “class’s claims ar®iames
and that adjudication of the case will not devolve into consideration of myriad individual.issue
Newberg on Class Actions § 4:34. “In other words, Rule 23(b)(2) applies only whegla si
injunction or declaratory judgment would provide relief to each member of thee diagoes not
authorize class certification when each individual class member would bedetttitheli fferent
injunction or declaratory judgment against the defendadukes 564 U.S. at 360 (emphasis in

original). The Third Circuit has held that any “disparate factual mstances of class
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members’ may prevent a class from being cohesi@Gates 655 F.3dat 264 (citingCarter 479
F.2dat 1089). We have the discretion to deny certification in the presence of désfaantatal

circumstancesGeraghty v. U.S. Parole Comm’n, 719 F.2d 1199, 1206 (3d Cir. 1983). “The key

to the (b)(2) classs ‘the indivisible nature of the injunctive or declaratory remedy warranted
the notion that the conduct is such that it can be enjoined or declared unlawful only a¥ to all
the class members or as to none of thenDlkes 564 U.S. at 360 (quoting NjaredaClass

Certification in the Age of Aggregate Proof, 84 N.Y.U.L.Rev. 97, 132 (2009)

Plaintiffs argue in their opening brief that the cohesegs requirement is metnce
every classnember seeks the same injunctive relief from Ocwen, namelthin&ourt enter an
order: (1) declaring the balloon disclosure provision unlawful; (2) enjoining Defeifrdemt
offering loan modification agreements with such balloon disclosure provisionsed@iring
Ocwen to provide disclosureg@l) granting Plainffs and the members of the Classes the right, at
their option, to rescind the loan modification agreements containing the Balloolodbig
provision; and (5) notifying members of the Classes that they may apply for new loan
modifications under other pragms offered by Ocwen(Pls! Mem. at 44.) They argue in their
Reply Brief that the definition of the New Jersey Class ensures that fieamiber entered into a
loan modification agreement with Ocwen that includes the misleading and decBptioon
Disdosure provision, which failed to disclose any pertinent information concerning the amount
of the balloon and the method by which it would be calculated. Thus, at a minimum, ewsry Cla
member suffered an informational injury caused by this deceptiveragrd.” (PIS. Reply at
22.) They add that Ocwen deprived evétgw Jersey (@ass member of the same type of
information required to make their modification agreements not misleadingeptdecand that

deprivation of such informational rights violatbe NJCFA. d.)
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Ocwen respondwith numerous reasons why the cohesiveness element is ladkieg

will discuss each issue in turn.

1. Issues mvolving Ascertainablé.oss and @mages

Ocwen asserts thasiliability to each putative class member depends upon that person’s
ability to prove that he or she sufferadascertainable losgndthat the loss was caused by the
alleged omission of the balloon payment amoultargues that (1) these essential elements of
NJCFA camot be established with clasgde evidence or on a class bag®) under ‘plaintiffs’
theory of loss, the determination of whether any given putative class memiberedu
ascertainable loss caused by Ocwen requires a putddisememberspecific analysis that,
among other things, would compare that borrower’s actual modification termgheitarms of
a hypothetical “but for” modification, wbh are unique to each borrower” (Def. Mem. at;39)
and (3) identification of putative classiembers that have an actual cause of action and are
entitled to share in a class recovery depends on the individual factual cirocesstdneach
putative class member.Plaintiffs respond that Ocwen’s assertions that there are individual
monetary damagessuess a nonsequituisincethe Rule 23(b)(2) Classes do not seek individual
monetary damages, “no further inquiry concerning the harm that resulted fromalilbenB
Disclosures is required. Thus, there are no individual issues as to causatipmydr (Pls!
Replyat 2223.) Plaintiffs are iworrect.

Ocwen’s argumentsregarding cohesivenesswith respect to class treatment of
ascertainable loss & distinct question from whether the Class is entitleantmey damages.
Ascertainable losssian element of the NJCFA that the New Jersey Class must show through

common evidenceSeeHarnish 833 F.3d at 305As Harnishteaches,

when courts speak 6tlamage$,they are often referring to two distinct concepts:
the “fact of damageand the mesure/amount of damaged.he fact of damage,
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often synonymous with “injury” or “impact,” is frequently an element of ligbil
requiring plaintiffs to prove that they have suffered some harm traceable to the
defendant conduct— in other words, the “asdainable loss” and “causal
relationship” requirements under the NJCFA. . ..
Id. 305 (citations omitted). We find th#te existence of disparate factual circumstancethef
New Jersey Class members’ ascertainable tesscluding whether members had principal
forgiven, fees waived, or interest rates redueedenders the Plaintiffs unable to show how
common evidence can establish this element and makes then@askesive. Accordingly, we

deny he certificationMotion in this regard.For purposes of a complete decision record, we go

on to address Ocwen’s other cohesiveness issues.

2. Issuesnvolving the Qafting of Injunctive Relief

Ocwen argues thd®laintiffs’ request forinjunctive reliefis far too individualized to
satisfy Rule 23(b)(2)’'s standardsecausePlaintiffs do not seek a single injunction that is
applicable to all putative class memberather they seek a common generalized form of
injunction, but one that must be applied safely to each putative class memb&his includes
their demand thaDcwen provide each putative class member with a disclosure that ideatifies
number of loarspecific data points regarding that member’'s loan, including the estimated
amount of the putare class member’s balloon payment for different periods of time, the manne
of calculation of the balloon payment, and the makeup of the balloon paymeone of which
areuniform. (Def. Mem. at 40.) It asserts thatbuld need td1) identify everyputative class
member by name, address, and |of2) collect the relevant data for each putative class
member’s loan, which would require it to conduct separate searches through mutépksea
that contain current and historical information for elan and(3) conducta manual search of
multiple Ocwen systems and individual borrower recobeg$orerecordng that information and

enterng it into a template disclosure fornRlaintiffs refute the assertion that they do not seek a
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single injunction ad argue that Ocwen’s argument “attempts to impose an ascertainability
requirement upon the Rule 23(b)(2) Classes by complaining that Ocwen would need tp identi
the members of the Classes in order to provide the requested disclosures.Replisat 5.)

They argue that Ocwen’s obligation to identify the homeowners who should réoeigerative
disclosures cannot defeat certificatioie agree.

The assertion that Ocwen might have to provide each putative class memberoaith a |
specific discloswe does not mean that each individual class member would be entitled to a
different injunction or declaratory judgment. The declaration of rights wouldhdasame for all
members of the class, i.e., that the balloon disclosure in Ocwen’s loan temgatswficient.

The injunction that might result from that finding is also the same, irrespective ofaie lo
specific data Ocwen would have ¢onsult and use tsatisfy it. The class certification record
also shows that this information can be readidtamed from Ocwen’s databases.

3. Rescission is amherentlyindividualized lBrm of Relief

Ocwen arguedghat the New Jersey Class lackshesion becauseescission is an
inherently individualized form of relief, the implementation and consequeticgkich would
be factspecific and unique for each putative class memberasserts thaPlaintiffs offer no
explanation as to how Ocwen would implement the rescission option on avalaskasis It
notes also thatcourts have heldhiat claims seekingescission are inappropriate for class

treatment. See e.g. Andrews v. Chevy Chase Bank, 545 F.3d 5704 %7th Cir. 2008)

(“Rescission is a highly individualized remedy as a general matter The variations in the
transactioal ‘unwinding’ processthat may arise from one rescission to the next make it an

extremely poor fit for the clasaction mechanism.)McKenna v. First Horizon Home Loan

Corp, 475 F.3d 418, 4271st Cir. 2007)(a declaration of a right to seek rescission “work][s]
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against [the] judicial economy and disserves efficiency concerns” aethredf the class action
mechanism by requiring pestlief implemendition on an individual basis). Plaintiffs respond
that this assertion “is a red herring, as Plaintiffs do not seek actu&srescof any Class
member’s modification. Plaintiffs merely propose providing notice to Class arsnibat
because Ocwen gave them modification agreements that contain deceptive prdvsivizdate
consumer protection laws, they may have a right to rescind, which they may purswuaibjivi
if they so choose.” (PIs.” Reply at 27.)

We find that the New Jersey Class lacks cohesion to seek a rescissionedly.r@ims
type of relief has been held to create serious class certification isfsethe Andrews court
stated,

certification of a class of persons entitled to seek rescission would be just the

beginning. Each class member individually would have the option of exercising

his or her right to rescind, and not all class members will want to do so because it

requires eturning the loan principle in exchange for the release of the lien and

any interest or other payments. Individual controversies would erupt and likely

continue because “the equitable nature of rescission generally enstlaettied

creditor to judicial consideration of the individual circumstances of the particular

transaction.” McKenng 475 F.3d at 427 n. 6. Accordingly, a host of individual

proceedings would almost certainly follow in the wake of the certification of a

class whose loan transactions are referable to rescission.

Andrews 545 F.3d at 574We reject Plaintiffs’ attempt to dismiss this problem as a red herring
by attempting to distinguish direct rescissionary relief from an indirect itiqumdeclaringthat
class members have a right to seek rescissionary raliaf.see no distinction— other than
semantics— between Plaintiffs describing the New Jersey Class as one “seeking antoption
rescind” and the class iAndrews described as “entitled to seek rescission” or whose
transactionsare referableto rescission. While Plaintiffs correctly state thaAndrews and

McKennaboth involved the Truth in Lending Act, and those decisions were conciertedge

partwith that Act’s specific provisions, thendrewscourt noted more generallyatcertifying a
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class seeking a declaration tonitiate a process of individual rescission” createsth a
prudential jurisdictional problem and practical Rule 23 problem:
Rather than settling the legal relations at issue, a judicial declaration in this
situation would be essentially advisory. . . . The rescission remedy is so
inherently personal that a court cannot venture further while addressing the
plaintiffs as a class; it can do no more than simply declare that a certain group of
plaintiffs have the right to initiate rescission, and that is not a form of “final”
declaratory relief under Rule 23(b)(2).
Id. at 577. The McKennacourt added that certifying a class to seek a declaration of a right to
rescissionary relief negates the primary rationakdsnal the class action mechanism, namely
judicial economy and efficiencyid., 475 F.3cdat 427(“should the need arise for an absent class
member to resort to the courts for enforcement of his or her right to rescind, theatbegl
judgment would serve that end no more effectively than would &lassaction suit brought by
named plaintiffs alleging identical TILA violations”) (citing 1 Alba Conte & blert B.
Newberg, Newberg on Class Actions § 1:1, at 3 (2002)).
Accordingly, because of cohesiosues the New Jersey Class cannot be certified to seek
a declaration under the NJCFA that Plaintiffs and the members of the@lasthe right, at

their option, to rescind the loan modification agreements containing the Balloolodbie

provision?’” The Motion to Certify is denied in this respect.

2" To the extent that Ocwen also argues in this section of its Brief thatateclarelief
in the form of requiring notification of class members’ ability to apply #mew loan
modification is not cohesive because it would involve “an application preegss, submission
of the application, submission of financial informatiatgibility review, application related
communications, and pedenial dispute resolutior— that is unique for each putative class
member,” (Def. Mem. at 41)we find that the problems regarding rescissionary relief are not
applicable. As Ocwen itself tes, applying for a new modification is available to class members
as it is to any other borrower. Rather than “rewinding” an existing agreementw a ne
modification by definition constitutes a new agreement and Plaintiffs s@#i an injunction
mandatng notice,andnot one mandating that Ocwen grant new loan modifications under other
programs that it offers.
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4. Disparate BctualCircumstances

Ocwen next asserts that disparate factual circumstances among putative clagssmem
defeats cohesivenesdt notes that, while the New Jersey Class is defined ¢tude those
borrowers who “entered into” balloon mortgages, there is no requirement in theiatefihat
borrowerscurrently be subject to those mortgag@ewen furthemotes that of the 8,454 balloon
modifications it can identify as having been erdermto by New Jersey borrowers,
approximately 1,928 of those mortgages no longer have a balloon feathexeoalready been
terminated, rendering it impossible to offeruch of the requested injunctive relief to all
members of the putative class. (Forbes Decl. Ex. JJ, Ocwen Chart of Loan Mumaifiovith
Balloon Features.)lt points outthat d least one court has denied certificatioraatlass under
the NJCFA because “disparate factual circumstances demonstrate[d]” a lack of cohssivenes

part, because the relief sought would not benefit the entire class. McNair v. S@&rppsac,

Civ. A. No. 065072, 2010 WL 4777483, at *7 (D.N.J. Nov. 15, 20H5@E alsdslover v. Udren

Civ. A. No. 08990, 2013 WL 6237990, at *7 (W.D. Pa. Dec. 3, 201XRule 23(b)(2)
certification is inappropriate where many putative class members havagitghgain from an
injunction, and the declaratory relief they seek serves onlycititdee the award of damages.”

(internal quotation marks omitt@gdKostur v. Goodman Global, IncCiv. A. No. 141147, 2016

WL 4430609, at *9 (E.D. Pa. Aug. 22, 2016) (rejecting Rule 23(b)(2) class beeaussted
injunctive relief was “a disguised request for individualized monetary gesiia

Plaintiffs respond that, while @e&n identifies New Jersey loans that are no longer active
due to transactions such as the sale of the property, refinancinginelesd of foreclosure,
completed foreclosure, and short sale, contrary to Ocwen’s assérbea loans “would not be

part d the Classes, since the definitions of the Class require that such loans haoa ball
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payments that ‘the borrower will owe at the end of the term of the loan.” In theotase
terminated loans, #re is no balloon payment that ‘the borrower will bwethe future. Thus,
such loans are not in the injunctive relief Class€RIs. Reply at 2930.) They add that, in the
event thatwe disagree and rule that such terminated loans are part of the Class as currently
defined, Ocwels evidencedemonstrates thauch loans may easily be excluded

We find that theNew JerseyClass’s assertion that terminated loans are not part of the
class definition is wrong. Membership is based on entry into a balloon loan. The ‘®owibw
owe at the end of the term of tlian” clause highlighted by Plaintifidescribes theature of the
disclosure each member received, not who is a member. As written, if a boreoeieed the
loanthe borrower isa member of the clasgithout regard to whether tHsorrowerwill actually
have to make a balloon payment. Plaintiffs’ suggestion that terminated loarslb@ed from
the class definitioras a solution to thecohesivenessssueis ultimately futile given both the
aforementionedeasonsand forthcomingliscus®n addressing the reasons the New Jersey Class

cannot be certified®

D. Ascertainability of a Rule 23(b)(3) Class

“Class ascertainability is ‘an essential prerequisite of a class action, at ldastspiect

to actions under Rule 23(b)(3)."Carrerav. Bayer Corp., 727 F.3d 300, 3@6(3d Cir. 2013)

(quoting Marcusv. BMW of No. Am., LLC, 687 F.3b83, 592-93(3d Cir. 2012); see also

Byrd, 784 F.3dat 162 (stating “the ascertainability requirement as to a Rule 23(b)(3) slass i

8 We reject Ocwen’s other cohesion arguments because they do not speak to whether
the class’s claims are common and there is no assertioththawill cause the litigation to
devolve into consideration of myriad individual issues. These include its assertions that
Plaintiffs improperly request an injunction on one of the elements of its claidhihat the
mandatory injunction, if granted, wiounot provide actual relief because Ocwen has already
stopped using the balloon disclosure.
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grounded in the nature of the clasdion device itself’). The ascertainability element “functions
as a necessary prerequisite (or implicit requirement) because it allows aurtatféectively to
evaluate the explicit requirements of Rule 238Yyrd, 784 F.3dat 162. It is an independent
inquiry which, in addition to the Rule 23 requirementsnsures that a proposed class will
actually function as a classld.

To satisfy the ascertainability prerequisite, a plaintiff must show, byopderancef
the evidence, that the class is “currently and readily ascertainable baseckdivelgriteria,”
Marcus 687 F.3d at 593, and we “must undertake a rigorous analysis of the evidence to
determine if the standard is metCarrera 727 F.3d at 306. “[Jscertainability and a clear class
definition allow potential class members to identify themselves for purposesimg opt of a
class. Second, it ensures that a defendant’s rights are protected by the dassieciianism.
Third, it ensures that thparties can identify class members in a manner consistent with the
efficiencies of a class action.1d. Accordingly, we must “ensure that class members can be
identified ‘without extensive and individualized fdotding or “mini-trials.”” Id. (quoting
Marcus 687 F.3d at 594) “[T]o satisfy ascertainability as it relates to proof of class
membership, the plaintiff must demonstrate his purported method for ascertaassgnembers
is reliable and administratively feasible, and permits a defendahiattenge the evidence used
to prove class membershipld.

The Third Circuit recently reiterated the ascertainability inquiry stating:

The ascertainability inquiry is twimld, requiring a plaintiff to show that: (1) the

class is “defined with reference to objective criteria”; and (2) there is “aleeliab

and administratively feasible mechanism for determining whether putative class

members fall within the class definition.” Hayes 725 F.3dat] 355 (citing

Marcus[at] 593-94. . .. The ascertainality requirement consists of nothing

more than these two inquiries. And it does not mean that a plaintiff must be able

to identify all class members at class certificatieninstead, a plaintiff need only
show that “class membersan be identified.” Carrera 727 F.3d at 308 n. 2
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(emphasis added). This preliminary analysis dovetails with, but is separate fr

Rule 23(c)(1)(B)’'s requirement that the classtification order include “(1) a

readily discernible, clear, and precise statement of the parandet@mnsig the

class or classes to be certified, and (2) a readily discernible, clear, and complete

list of the claims, issues or defenses to be treated on a class Msishitel[at]

187-88. . ..

Byrd, 784 F.3d at 163emphasis in original) The Courtadded that “a party cannot merely
provide assurances to the district court that it will later meet Rule 23’s requirementdNor
may a party ‘merely propose a method of ascertaining a class withouvidentery support
that the method will be sucegful.” Id. at 164 (quotingCarrera 727 F.3d at 306, 307, 311,
(internal citation omitted)

Plaintiffs argue that the proposedaSses are ascertainable. First, Plaintiffs assert that
they have defined these Classes with reference to objective criteria becausavihdiynhed
each Class to a precise geographic area, a defined category of persompspvamhed an
identifying tempate, namely the requirement that a class member halveaa Modification
Agreementwith a specificBalloon Disclosure provision.Second, relying on Dr. Becker’'s
report, they assert that the Classes can be identified using Ocwen’s aywldah will prozide
a reliable and administratively feasible mechanism for determining evheptitative class
members fall within the class definition.

Ocwen raises challenges only to the ascertainability of the FDCPA Cldash, imtludes
two defining elemets that are distinct from the Pennsylvania and New Jersey CldSsststhe
FDCPA Class includes homeowners “for whom servicing of their mortgage loass
transferred to Ocwen at a time when such homeowners in default on their loans; second,
it includessuch personsto whom Ocwensent a standard form template Loan Modification

Agreement . . .” (PIs. Mem. at 2 (emphasis added).pcwen argues that Plaintiffs have

provided no method or evidence by which it may be ascertained bicbwersloans “were in
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default” when theloanswere transferred. It argueand Plaintiffs conced®, that the default
issue is significant because the FDCPA applies only to loans that weeéauitdvhen Ocwen
began servicing therif. In addition, it asserts thalaintiffs provide no evidentiary basis to
ascertain those borrowers to whom Ocwen “sent” modification agreemeras opposed to

borrowers who actually signed modification agreem&hts.

2% SeeN.T. 5/16/17 at 25.

30 The substantive provisions of FDCPA apply to “debt collectogee, e.g.15 U.S.C.
8 1692c(a) (governing how “a debt collector” may communicate with a consugnéf92e
(providing that “a debt collector” may not use any false, deceptive, or chistpgepresentation).
Under the statute, the term “debt collector” doesinclude:

(F) any person collecting or attempting tocollect any debt owedor due or
asserted to be owed or due anotioethe extent such activity(i) is incidental to

a bona fide fiduciary obligation or a bona fide escrow arrangemeniiicecns a

debt which was originated by such person; @ioncernsa debt which was not

in default at the time it was obtained by such persagnor (iv) concerns a debt
obtained by such person as a secured party in a commercial credit transaction
involving the creditor.

15 U.S.C. § 1692a(6)(F) (emphasis added).
31 Ocwen has presented evidence that it does record the borrowers tovhom
modification offersvere merely “sent Its Rule 30(b)(6) withess Max Nieves testified:

Q. If there is a mortgage modification ultimately, do the terms of that
modification end up ilRealServicing?

A. In certain cases, yes.

Q. In what cases would it not?

A. If we — we don't track offers. We track— again,if a customer is
engaging with us, that mod, those mod terms, would autodocument to
RealServicing In certain scenarios,again, it is an unsolicited offer, we don’t
know if the customer is going to accept or notso we will just autodocument
every offer that we provide When the customer accepts, there’s certain data
points that should be in the system of record, but it wouldn’t be as defined as our
normal process.

(Nieves Tr. at 383 (emphasis added).) This evidence supports Ocwen’s assertion that its
system cannot be used to ascertain borrowers who were “sent” a modificatiomatffer than
those whaactually enteed into a modification agreement. Nieves’ testimony asserts that Ocwen

92



Plaintiffs respond that

Ocwen maintains electronic records that banreadily queried to identify those
borrowers to whom Ocwen sent a modification agreement with the Balloon
Disclosure provision and its electronic records can be readily queriecetonded
whether those borrowers’ loans were in default when they were acquired. The
Becker Report explains how Ocwen obtains and saves detailed information about
each and every borrower and concludes that “[b]y applying common and
generallyaccepted methods to Ocwen’s electronic records, it is possible to
identify each indivilual borrower who meet the criteria of the class allegations
raised by Plaintiffs.” Lechtzin Decl. Ex. 1 at {f 18,-Z8 Defendant’s
argument that it does not know which loans were in default when it acquired

the servicing rights is preposterous. Therés no way for Ocwen to service a

loan if it does not have a record of how much is owed at any given time.
Ocwen’s 30(b)(6) witness Paul Myers testified that Ocwen’s RealServicing
system records borrower and loan information and payment history. Lechtzin
Decl. Ex. 19 [Myers Tr. at 189, 52]. Ocwen does not dispute that it has all the
electronic records necessary to identify members of the FDCPA Class, but only
that Plaintiffs have not cited “specific evidence.” Plaintiffs have provitied t
Court with aclass definition that uses objective criteria and have also provided a
method of identifying individuals in the proposed class by electronicallyyipger
Ocwen'’s records. That is all that is necessary.

(Pls’ Reply at 4950.*%) Plaintiffs also argue thale fact that Ocwen knows that the Kaminskis
and Abraham are not members of the FDCPA Classause their loans were not in default

when acquiregdshows that its records are capable of identifying those who are.

only autodocuments “every offer that we provide” in certain scenarios, such ewirgll
Ocwen’s receipt of the borrower’s own request for mortgage assistance.

32We note that theeposition designations cited by Plaintiffs in the quoted excerpt do not
support their assertion that Ocwen had to have known basgat@mits RealServicing system
which loans were in default when it acquired the servicing riglmgshe first designied pages,
Ocwen witness Paul Myers was asked about documents he reviewed about the Caves. He
testified that Ocwen’s RealServicing system records borrower “[@ayrhistory, comments
regarding the Cave’s loan. . . . Q. And can you tell me what documents you saw on the CIS
system? A. Copy of the note, copy of the mortgage, some of the submitted documents by the
Caves for their modification review.” (Myers Tr. at-18.) At the second designated page, he
testified to reviewing a transaction historydaomments on RealServicing for the Caved. dt
52.) Nothing in this designation describes how Ocwen would generally “have known which
loans were in default.”
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We find that Plaintiffs’ arguments are meritless d@hdtthey have not demonstrated that
the FDCPA Class is ascertainable. First, their assertiomhiénatan rely on Dr. Becker’s report
to ascertain this Class using Ocwen’s own data is wrong. Dr. Becker oféared a specific
mechanismfor determining membership in the FDCPA Class or opined that Ocwen’s data can
show that doanwas in default wheit was acquired by Ocwenrke only opined on whether the
data could be used to identify borrowers in the correct states, wiadthaar featured a balloon
payment, and whether the amountadfalloon payment was disclosedSegeBecker Report at
13-18.)

Second, Plaintiffs’ contention that it is “preposterous” that Ocwen does not know which
loans were in default when it acquirdaktservicing rights is completely inapposite. The burden
to show ascertainability falls to the Plaintiffs, not OcweMerely asserting that “Ocwen must
know the information” does not satisfy Plaintiffs’ burden to show by a preponderance of th
evidence that the class is “currently and readily ascertainable based on objettiva.”
Marcus 687 F.3d at 59%&citations omitted) Plaintiffs cannot shift this burden andigorous
analysis of the evidencehows they have failed to meet ithéurdenof demonstratingthe
ascertainability of the “in defaulglement of th&DCPA Qass definition

The same is true of thsent” element of the definition. Dr. Beck®rmopinionon this
aspect of the FDCPA definitias not supported by the recotekstimony le citesand Plaintiffs
present no evidence or method by which they can ascertain every borrowdrorno a
modification agreemenwas sent To circumvent this problem, Plaintiffs argue that we should
reject Ocwen’s assertion that“does not record or track borrowers to whom it sendsounse
loan modification agreemernitdPIs! Reply at 61(quotingDef. Mem. at 48) They argue that

“Ocwen is not off the hook because it failed to keep records that are critical tdyidtags
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members. (ld. (citing Tyson Foods, In¢.136 S. Ct.at 1050 ([I]t bears emphasis that this

problem [lack of records] appears to be one of [defendant’s] own magihgPlaintiffs also

argue that Ocwehappears to conflate standing with ascertainabiliyd. at 62.) We find that

none of these counterarguments are meritorious. First, Plaintiffs provide no evidéaisis

from which we may reject Ocwen’s assertion that it does not record or track bsrmmvhom

it sends irhouse balloohoan modification agreements$SecondPlaintiffs’ reliance onrysonis
inaptbecausgas noted earlier, that case involved a collective action under the FLSA, not a Rule
23 class. Third, Ocwen is not raising a standing argumemtd Plaintiffs attempt to recast
Ocwen’s ascertainability argumeas one challenging standing atteswat refute it on grounds

that are inapplicabl&’

3 Plaintiffs appear to recast Ocwen’s argument to shoehorn it into the holding of
Nepomueno v. Midland Credit Mgmt., Inc., Civ. A. No.-B¥19, 2016 WL 3392299, at *4 (D.
N.J. June 13, 2016). The defendanNepomucendiad argued that plaintiff’'s proposed class
definition was not ascertainable because it included individuals to whom defefsgnt” a
collection letteyrather than limiting the class to those who actually received a statement. 2016
WL 3392299, at *4. Defendant argued that the court would have to first determine whether
each proposed member actually received the lelerThe court rejected defendant’s argument,
stating:

[A]s the Third Circuit explained in Byrd v. Aaron’s Inc., this sort of argument
“conflates the issues of ascertainability, overbreadth (or predominance), and
Article 11l standing.” Plaintiff has praded this Court with a proposed class
definition that uses objective criteria and has also provided a method of
identifying individuals in the proposed class (review of Defendant’s records).
Whether the proposed definition includes individuals who did meakeive
Defendant’s letter does not prevent the individuals in the definition from being
identified and, therefore, does not affect whether Plaintiff has satisfied the
ascertainability requirementAccordingly, this Court finds that Plaintiff has met

its burden under the ascertainability requirement.

Id. (citing Byrd, 784 F. 3d at 1689). Unlike the plaintiff inNepomucenpPIlaintiffs here have

not provided a method of identifying individuals in the proposed class since they merely
speculate without presenting actual evidence that Ocwen’s records can idembfyedss who

were sent a loan modification but did not actually enter into one. In addition, the defendant i
Byrd actually argued that the proposed class was overbroad because it included plaisgive
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Because Rintiffs present no evidence as to how to idenpfitative members of the
FDCPA Qass we conclude thathis Classcannot be certifiednd deny the certification Motion
is this regard We will, however, discuss the other certificatiarguments concerning the class

in order to create a complete decisional record.

E. Rule 23(a) Requirements

1. Numerosity
Under Rule 23(a), a plaintiff bears the burden of establishing numerosity by a

preponderance of the evidencédarcus 687 F.3dat 59495. Plaintiff must prove that the

putative class is “so numerous that joinder of all members is impracticabed’R. Civ. P.
23(a)(1). “No minimum number of plaintiffs is required to maintain a suit as a class action, but
generally if the named plaintiff demonstrates that the potential number of fdagxdeeds 40,

the first prong of Rule 23(a) has been medfavart v. Abraham?275 F.3d 220, 2287 (3d Cir.

2001) (citing 5 James Wm. Moore et al., Mdsré&ederal Practice § 23.22[3][a] (Matthew
Bender 3d ed. 1999))We cannot “assume,” “speculate,” or defer to “common sense” with

respect to how many class membexsst without evidence Marcus 687 F.3d at 5997. The

members who lacked standing to sug. at 16869. It was in this context that the Third Circuit
held that “Defendants’ argument conflates the issues of ascertainabilgybreadth (or
predominance), and Article Ill standingByrd, 784 F.3dat 168. Ocwets not making this type
of argument; it argues that Plaintiffs “do not mention how they intend to asdbitaelement of
the class definition, let alone present specific evidence of an adminlgtfatigible and reliable
process to do so.” (Def. Mem. at 48.)

Plaintiffs’ reliance on the holding &landina v. Midland Funding, LLC, 303 F.R.D. 245
(E.D. Pa.2014), is also misplaced. Defendants argued in that case that the proposed class
definition was overly broad because it included consumers who were “sent,” but did na rece
the collection letter at issue. The court rejected the argument statinfujmater the applicable
provisions of the FDCPA, a debt collector violates the FDCPA if, inter aliattiérhpt[s] to
collect any debt” through the use of any false representation or deceptive meafbe. statute
does not require the receipt of imésleading letter for the conduct to be actionabliel’at 250
(internal citation omittedsecond alteration in original). However, the court also found that,
unlike here, discovery “demonstrated [defendants’] ability to identify those cemsuim
Pemsylvania to whom the collection letter at issue was sddt.”
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plaintiff must produce evidence, direct or circumstantial, specific to the psydoiciblems,
parties, and geographic areas actually covered by the proposed classodsfioitallowus to
make a factual finding on this requiremefid. at 596.

Plaintiffs contend that they satisfy this requirement since Dr. Bdagropined that
Ocwen’s own analysis of its data on its loan modifications in its proprietpakda evidences
that therewere 11,157 notdAMP modifications between January 2009 and September 2015
that featured balloon payments in Pennsylvaaral 8,454 in New Jersey. (Pl8lem. at 32
(citing Becker Report at {1 26, 32, Nievias Ex. 31).) Ocwerbjectsto numerosityonly with
regard to the FDCPA Clasdt argues that Plaintiffs have failed to identify any evidence that
anyone other than the Caves fall within the proposed FDCPA biassise, hile the proposed
FDCPA Class shares some characteristics with the Pennsylvania and NewClasses, it
differs inits “in default” and “sent” elements and Plaintiffs have offered no evidenaggtest
the number of borrowers who would fall within the FDCPA Class. (Def. Mem. at 61.)

In response, Plaintiffs argue that

As shownin Plaintiffs’ opening brief, Courts are permitted to “accept common

sense assumptions” about the numerosity requireniene Linerboard Antitrust

Litig., 203 F.R.D. 197, 205 (E.D. Pa. 2001), aff'd, 305 F.3d 145 (3d Cir. 2002)

(quoting In_re Cephalon &c. Litig, No. 96¢v-0633, 1998 WL 470160, at *2

(E.D. Pa. Aug. 12, 1998)). Here, such common sense assumptions strongly

support the conclusion that, in addition to Lisa and Scott Cave, there are at least

38 other borrowers in Pennsylvania and New Jerdgyse loans were in default
at the time they were transferred to Ocwen for servicing.

(Pls! Reply at 45.) Plaintiffs go on to assert that Ocwen has identified more than 19,000
borrowers in Pennsylvania and New Jersey who entered into loan modificatiomagteevith

the deceptive Balloon Disclosure provision at issue here, Ocwen does not disputss that i
electronicallystored records indicate that the Caves’ loan was in default at the time it was

acquired from Saxomortgage Servicesinc., andOcwen reported in public filings that it
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acquired 38,000 other mortgage loans from Saxon Mortgage Services, Inc. in 2010, 82,000 non
prime loans from J.P. Morgan Chase, N.A., in 2011, as well as 245,000 otherimenoans
from Barclays Bank PLC.Id. at 46.) They argue that

Given the hundreds of thousands of-guimne loans’ servicing rights that Ocwen
acquired in thelass period, many of which were past due at the time they were
acquired by Ocwen, there is abundant circumstantial evidence from which to
conclude that there are at least 38 other borrowers in Pennsylvania and New
Jersey who were in default when Ocwen amglithe servicing rights to their
loans and who were sent a modification agreement with a Balloon Disclosure
provision like the Caves.

(1d.)

Under Hydrogen Peroxidewe “must make a factual determination, based on the

preponderance of the evidenceattRule 23’s requirements have been mMarcus 687 F.3d at

596 (citing_Hydrogen Peroxide, 552 F.3d at 30Mlarcusteaches thab determine numerosity

we can accept'circumstantial evidencespecific to the products, problems, parties, and
geographic meas actually covered by the class definition” and, if presented, “rely on ‘comm
sense’ to forgo precise calculations and exact numbéis.But where there is a “complete lack

of evidence specific tahe number of persons possibly within the clasfinding that plaintiffs
satisfy numerosity tross¢s] the line separating inference and speculdtioid. at 597 (also
stating Ti]t is tempting to assume that the New Jersey class meets the numerosity regquireme
based on the defendant companieationwide presence.But the only fact with respect to
numerosity proven by a preponderance of the evidence ighkatlaintiff] himself is a member

of the proposed class.”).

We find that underMarcus Plaintiffs have faied to prove numerosity of the FDCPA
Class by a preponderance of the evidence. They ask us to accept circumstantieé ebdenh

the number of loans Ocwen acquimeationallyfrom other loan servicers to support a common
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sense argument that theémaust bé sufficiently large numbers of class membéasedon the
premise that‘many subprime loans are pagiue. But they offer no evidence, direct or
circumstantial, to support this underlying preméseit relates to Pennsylvania and New Jersey
borrowers that may be members of thBCPA dass To accept Plaintiffs’ numerosity
argument would impermissiblgross the line from inference to speculatiddeeMarcus 687

F.3d at 597.Thar asseiibn that there are at least 38 other borrowers in Pennsylvania and New
Jersey whose loans were in default at the time they were transferred to Ocwervilbngand

who were sent balloon modificatioiis noticeablyunsupported by angecord citatior®* The

certification Motion is denied in this regard

2. Commonality

“A putative class satisfies Rule 23(a)’s commonality requirement if ‘the chautaéntiffs

share at least one question of fact or law with the grievances of the prosptads.” Reyesv.

Netdeposit, LLC 802 F.3d469, 486(3d Cir. 2015)(quoting_Rodrigez v. Nat'| City Bank 726

F.3d 372, 382 (3d Cir. 2013)). “Commonality does not require perfect identity of questions of
law or fact among all class members. Rath®ren a single common question will do.Id.,
(quoting Dukes564 U.S. at 359 The commonality inquiry turns on whetHetetermining the

truth or falsity of a common contention .will resolve an issue that is central to the validity of
each one of the claims in one strékdd. at 487(citations omitted) “What matters to cks
certification. . .is not the raising of common questioss even in droves— but, rather the

capacity of a classwide proceeding to generate conamawvers apt to drive the resolution of the

3 We assume Plaintiffs chose the number 38 because it is close to the cutoffesliggest
the Third Circuit in Stewart 275 F.3d at 22@7. At oral argument we asked Counsel whether
the rumber 38 was supported by evidence in the record. Counsel repeatggetiodative
assertiongontained in the Reply Brief and adddd]b we have direct evidence of that, no, we
do not.” (N.T. 5/16/17 at 28.)
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litigation.” Dukes 564 U.S. 80 (emphasis and ellipsis in the originalfhe bar for establishing

commonality is “not high” and is “easily met.In re Cmty. Bank of N. Va. MortgLending

Practices Litig. 795 F.3d 380, 397 (3d Ci2015) (“Cmty. Bank II'); Reyes 802 F.3d at 486

(citing Baby Neal v. Caseyl3 F.3d 48, 56 (3d Cid994)). Commonality must be established

before the predominance element of Rule 23(b)(3) can be consid®egdsat 486.

Plaintiffs argue that commonality is satisfied becaagary member of the Classessv
sent or entered inta substantially identical template-house loan modification agreement that
included a Balloon Disclosure provision that failed to disclose the amount of the balloon
payment, the method by which Ocwen would calculate the balloon amount, and/or changes in th
amortization terms.They assert that these standardized template loan modification agreements
give rise to questions of law and fact that are common to all members of thesCiadseling:
(1) whether Ocwen engaged in the course of conduct allegdeldnytiffs; and (2) whether
Plaintiffs and the Classes have sustained damages, and if so, what is thengegee of those
damages. For the Pennsylvania Clabkey assert as common questions: (1) whether the
uniform terms of the Balloon Disclosure provision constitute fraudulent or deeeginduct
which creates a likelihood of confusion or of misunderstanding in the conduct of trade or
commerce, in violation of the UTPCPL; (2) whether the Court may infer jud&fr@liance upon
the balloon modification agreements on the basis of material omissions cog¢kenamount of
the balloon payment and how it would be calculated; (3) whether Plaintiffs and membwegs of
Pennsylvania Class sustained ascertainable losses as defined under the ;UTHCGkhether
the court can award statutory damages to members of the Pennsylvesipu@¥aant to
the UTPCPL; and (5) whether the Court can enter injunctive relief pursuantwdB@PL. For

the New Jersey ClasPlaintiffsassert as common quiesis: (1) whether the uniform terms of
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the Balloon Disclosure provision constitute an “unlawful practice” in violation hef t
NJCFA; (2) whether Ocwen’s conduct constitutes “deceptionor the knowing concealment,
suppression, or omissiarf any material fact with intent that [membef the New Jersey Class]
rely upon such concealment, suppression, or omission” in violation of the NJCFA, N§.S.A.
56:82; (3) whether the Court may award treble damages to members of the Neyw Class
pursuant to the NJCFA; and (4) whether the Court can enter injunctive relief pursuant to the
NJCFA. Finally, forthe FDCPA Clas®laintiffs assert as common questoifl) whether the
uniform terms of the Balloon Disclosure provision constitute actionable commongatnder
15 U.S.C. § 1692¢; (2) whether the uniform terms of the Balloon Disclosure provision constitute
a “false, deceptive, or misleading representation” in violation of the FDCPA, 1%£.US
1692e(2)(A); (3) whether the uniform terms of the Balloon Disclosure provision woutiveec
or mislead the “least sophisticated debtor”; and (4) whether the court mag ata#utory
damages to the FDCPA Class pursuant to the FDCRWAs,Plaintiffs conclude thahe Classes
satisfy Rule 23(a)’s commolig requirement.(Pls! Mem. at 4641.)

We find that Plaintiffs satisfy the commonality requireme/tthough Ocwen argues
that there are nocommon questia (see Def. Mem. at 6263), its assertions are more

appropriately concerned with whether common questions predominate.

3. Typicality
The typicality requirement aids a court in determining whethmaaintenance of a class
action is economical and whether the named plaintiff's claim and the class claims are so
interrelated that the interests of #tlass members will be fairly and adequately protected in their

absence. Marcus 687 F.3d at 5988 (quotingGen Tel. Co. of the Sw., 457 U.&t158 n.13).

Typicality ‘“screen [s] out class actions in which the legal or factual position of the
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represatatives is markedly different from that of other members of the class even though
common issues of law or fact are presénid. at 598(quoting 7A Charles Alan Wright et al.,
Federal Practice and Procedure 8§ 1762 (3d ed. 200%) determine whether plaintiff's
position is markedly different from the class as a whele,compare three distinct, though
related, concerns: (1) the claims of the class representative must be generaigehes shose

of the class in terms of both (a) the legal theoryaaded and (b) the factual circumstances
underlying that theory; (2) the class representatiust not be subject to a defense that is both
inapplicable to many members of the class and likely to become a major fabeslitifation;

and (3) the interes@nd incentives of the representative must be sufficiently aligned wita thos

of the class. Marcy$87 F.3d at 599.

Plaintiffs assert that the typicality requirement is satisfied because

[a]ll proposed representatives for the Pennsylvania, New Jersey and FDCPA

Classes allege that they were harmed by the same unlawful conduct by Ocwen. . .

Their claims are based on standardized form contracts (the Balloon

Modification Agreements) that ifad to disclose the amount of the balloon

payment due at the end of the loan, the method by which such balloon payments

would be calculated, and/or changes to the amortization term.”
(Pls! Mem. at 34.) They assert that Abraham and the Caves amaltgbithe Pennsylvania
Class because they had loans serviced by Ocwen and entered into loan modificatoreats
that contained the same deceptive Balloon Disclosure provision as every otherr oénhige
Pennsylvania Class, artdus asserthe same Igal claims for violations of the UTPCPL as all
other members of the Pennsylvania cladd. at 35.)The Caves, like all other members of the
FDCPA Class, were sent communications from Ocwen which would be confusing and

misleading to the “least sophistied debto The Kaminskis, like every other member of the

New Jersey Class, had their mortgage serviced by Ocwen and entered into addaaton
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agreement that contained the same deceptive Balloon Disclosure provision as beery ot
member of the Ne Jersey Class(ld.)

Ocwen responds thé#te typicality requirement has nooéensatisfied becauselaintiffs’
assertion that they and the absent class members were harmed by the samé aardudti is
incorrect It argues thamot all putative clasmembers, or even all of the named piéisit have
suffered actual harm. Abraham is atypical of the Pennsylvania Class since h®&an
Modification Agreemenforgavea significant portion of her principal balanoghich Ocwen
argues, subjest herto the unique defense that she did not suffered actual harm or an
ascertainable loss sufficient to satisfy required elements o€laens or establish Article IlI
standing. (Def. Mem. at 66.) This conclusion is buttressed by Plaintiffs’ concessiqQrutickr
Dr. Becker's damages modébrahamsuffered no additional cost from her loan modification.
Ocwen also contends that the Caves’ UTPCPL claim is deficient because tfeegdsuiio
ascertainable loss of money or properfihe Kaminskis are alsalleged to beatypical of the
New Jersey Class because they have suffered no actual harm from the caydait¢die.

Plaintiffs respond that theyike every member of the Pennsylvania and New Jersey
Classes havesuffered the same“informational injury” from Ocwen’s Balloon Disclosure
provision. They rely on Ocwen’s admissions that its Modification Agreements alhabiB
Disclosure provisions did not disclose the amount of the balloon payment due at the loan’s
maturity date or the method by which such balloon payments would be calculatedqdnch a
extending the amortization term of the loan from 360 months to 480 months, as Ocwen did in the
case of the Kaminski modification). They argue that “Ocwen’s failure tolodis these
important terms of the Mofication Agreements is an ‘informational injury,” which is sufficient

to confer Article Il standing.” (Pls! Reply at 13 (citingChurch 654 F. App’x at 995
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(recognizing that where plaintiff “did not receive information to which sheyedleshe was
entited,” she sufficiently alleged a “concrete” injur@uinn 2016 WL 4264967, at *5 (holding
that failure to provide borrower with information required under the FDCPA *“cotettita
sufficiently concrete harm for purposes of Article Il standing?)indle 2016 WL 4369424, at
*11 (holding that plaintiff who alleged misrepresentations in violation of the FD@®Rhout
any claim of economic loss, had alleged a “concrete” injury sufficient mbecdArticle il
standing).) Because Plaintiffs assdttat “every member of the Pennsylvania and New Jersey
Classes had the right under the UTPCPL and the NJCFA, respectively, to alfotimeation
necessary to make their modification agreements not misleading or degetitey conclude
that Ocwen’s omission of such informatiogsults in identicatoncrete injuies to themselves
and the classes they seek to represent so that they may be certified fiviejtelief even if

not every member suffered an ascertainable monetary-losslditionally, Plaintiffs point out

% For example, Plaintiffs contend that @s$ member similar to Abraham, who, under
Dr. Becker’s analysis, has not sustained a quantifiable monetary loss,

has an informational injury because when she entered into her modification
agreement Ocwen failed to disclose the minimum balloon paymemirdarshe

will be expected to pay when she is 77 years dddcordingly, Ms. Abraham,

like all other members of the Pennsylvania Class, is entitled to injunctive relief
under the UTPCPL.Indeed, Ms. Abraham testified that if the amount of the
balloon payment had been disclosed in the modification agreement, she would not
have agreed to it because she would need to take out a new mortgage to pay the
$114,236.82 balloonShe stated: “No one is going to give ay&arold woman,

with rheumatoid arthritis, odisability, even a $100,000 mortgage at that dtje.

an impossibility.” Lechtzin Decl. Ex. 34 [Abraham Tr. at 350-351].

(Pl. Reply Mem. at 14.Plaintiffs add that Ocwen’s contention that the Caves and the Kaminskis
are examples of the overbreadth of the class definitions “is even farther ofatkgsmce] Dr.
Becker has conclusively established that they have already suffered compensaéiaryno
losses in the form of increased interest paymentfd?) (Plaintiffs maintainthat because the
definitions of the Pennsylvania and New Jersey Classes “include only borrowers omiem O
deceived by omitting critical information about their loan modification agreementstaiaable

loss is an integral component of the class definitionkl’ af 15.)
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that therdas no needor them to rely on individual damages calculations to prove typicality since
the Pennsylvania and FDCPA Classeskstatutory damages under the UTPCPL and FDCPA.

Since statutory damages are available under the UTPQWPERCPA seel2 P.S. § 201
9.2, 15 U.S.C. 8 1692k, we find that an informational injury is sufficient to permit a finding of
typicality for the Caves for the Pennsylvania and FDCPA Classas$ for Abraham for the
Pennsylvania Clas€ As all members of the class would be entitled to receive statutory
damages by default if they cannot demonstrate monetary loss, whether eachatamed
Plaintiffs suffered monetary loss is immaterial to the typicality analysis. dlass
representatives’ lack of individudbsses do not subject them to a defense that is both
inapplicable to many members of the class and likely to become a majorofatigslitigation,
and their interests and incentives do not fail to align with those of the®€lass.

However,we find that Plaintiffs’ informational injury theorydoes not apply to the
guestion of whether ehKaminskisare typical of the New Jersey Classhe NIFA does not
provide for statutory damages and the Third Circuit has recogthiaegistablishing an injurn-
fact for Article Il standings not the same astablishing the elements of a statutory clamder
the NJCFA

Whatever the contours of Article Ill, the [NJCFA] only permits a private ptaint

to sue when that plaintiff has suffered an “ascertainable loss of moneys or

property.” N.J. Stat. Ann. 8 56:89. Although we do not reach the merits of
[plaintiff's] claims, we nonetheless observe that [plaintiff] nowherearplhow,

3% Abraham is not typical of the FDCPA Class becaus@o#adearlier, Plaintiffs have
not provided evidence that her loan was in default when Ocwen acquired it.

3" The only assertion Ocwen makes regarding the Caves’ typicality ithéyahave not
madea payment on their loan in over four years and are severely delinquent. It argulesythat
“have inherently different interests and incentives,” (Def. Mem. at 67), but Ocwenndbes
elaborate on these differences. More importantly, the fact thaiCtives are currently
delinquent does not speak to how they are atypical since Plaintiffs’ claions dacinformation
omittedwhen the modified loans were originated.
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even if constitutional standing can rest on a bare statutory violation, he would
have statutory standing absent the kind of injury that New Jersey law requires.

Finkelman v. Nat’l Football League, 810 F.3d 187, 196 n.65 (3d Cir. 2@B)ause the NJCFA

does not allow for statutory damages, Plaintiffas showby a preponderance of the evidence
that the Kaminskisloan modification caused them to suffer an ascertainableofos®ney or
property.

Plaintiffs have failed to meet this burden and the Kaminskis are thus Heorad
representing the New Jersélass. We credit the unrebutted evidence that Dr. Becker
incorrectly calculated thahey suffered a $3.58 loss. Floyd has demonstratedhdnatactually
received an aggregateonetarybenefit of $11.92, even without countirfs)) any monetary
benefit based on the disputed evidenceradr in Becker’s too lovalternatanvestment valugor
(2) the intangible benefits Floyd assetatthey received fronga) the ability to benefit from the
home’s future appreciation (b) avoidingthe adverse consequencef foreclosure and loss of
their home, and (Qvoidingthe adverse consequences of potential bankruptcy filiBgeethe
Kaminskis suffered no ascertainable loss, they have no claim for money damages under the
NJCFA making them atypical of the clag®ey seek to represenEurther, lBcause the case law
construing the NJCFA holds that a claim for purely equitable relief is resevihe Attorney
General, theKaminskis cannot represent a class seeking purely injunctive relief either.
Accordingly, tie Motion to certify the New Jersey class is also denied becausartheskis are

not proper class representatsve

4, Adequacy

The fourth Rule 23(ajequirement is that the representative plaintiffs must “fairly and
adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). Adegoeesns both

“the experience and performance of class counsel’ and “the interests and exaitithe
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representative plaintiffs.’'Dewey v. Volkswagen Aktiengesellscha#81 F.3d 170, 181 (3d Cir.

2012) (citing_In re Cmty. Bank of N. Va., 418 F.3d 277, 303 (3d Cir. 20@inty. Bank ).

“The principal purpose of the adequacy requirement is to determine whether the naméts pl
have the ability and the incentive to vigorously represent the claims of tise’ cGmty. Bank

I, 795 F.3d at 393 (quotinbp re Cmty. Bank of N Va, 622 F.3d 275, 291 (3d Cir. 2010)

(“Cmty. Bank 1I')). In fact, *“the linchpin of the adequacy requirement is the alignment of

interests and incentives between the representative plaintiffs and the ttestotdss.” Cmty.
Bank Ill, 795 F.3d at 393 (quotyDewey, 681 F.3d at 183). This inquiry is closely tethered to
the typicality inquiry seeDanvers 543 F.3cat 149 andensureshat the named plaintiff's claims

“are not antagonistic to the classld. at 150 (citing Beck v. Maximus, Inc., 457 F.3d 291, 296

(3d Cir.2006)).

Plaintiffs assert that both adequacy prongs are met here since thestgdezealigned
with those of the Classes they seek to repreaandtClass Counsel have the experience, skill and
gualifications necessary to conduct complex class action litigation, have pulsuedtion
vigorously, and have no actual or potential conflicts with the Class@swen makes no
argument regarding Class Counsel; its only adequacy arguments mirypidedity arguments.
We find thatPlaintiffs satisfy the adequacy element for the Pennsylvania and FDCP&s;las
but fail the test for the New Jersey class because the Kaminskis are pet ptass

representatives.

F. Rule 23(h)3) Predominance and Superiority Requirements

A class ation can be certified under Rule 23(b)(3) where the court finds thatljhe
guestions of law or fact common to class members predominate over any questictirtsgaffe

only individual members, an) that a class action is superior to other available ndstiior
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fairly and efficiently adjudicating the controversy. Fed. R. Civ. P. 23(b)(3). ThegraVvides
that the following matters are pertinent to these findings: (1) the class membeestmia
individually controlling the prosecution or defenseseparate actions; (2) the extent and nature
of any litigation concerning the controversy already begun by or agdass members; (3) the
desirability or undesirability of concentrating the litigation of the claims in #mgcplar forum;
and (4) theikely difficulties in managing a class actiold.

“Considering whether ‘questions of law or fact common to class members pret®mina

begins, of course, with the elements of the underlying cause of acionicd P. John Fund, Inc.

v. Halliburton Co, 563 U.S. 804809 (2011). We “must examine each element of a legal claim

‘through the prism’ of Rule 23(b)(3).” Marcus 687 F.3d a600 (quotinglin re DVI, Inc. Sec.

Litig., 639 F.3d 623, 630 (3d Cir. 2011)). To obtain class certification, “[a] tiffamust
‘demonstrate that the element[tfe legal claim] is capable of proof at trial through evidence
that is common to the class rather than individual to its membeld. (citation omitted). If
proof of an element of the legal claifrrequires mdividual treatment, then class certification is

unsuitable” In re Hydrogen Peroxide Antitrust Litigatiph52 F.3dat 311 (quotingNewton v.

Merrill Lynch, Pierce, Fenner & Smith, In@259 F.3d 154, 172 (3d Cir. 2001)Plaintiffs also

must show “thaithe damages resulting from that injury were measurable on awitdsdasis

through use of a common methodology¥ComcastCorp, 133 S. Ctat 1430 ¢itation omitted).

A model purporting to serve as evidence of damages in a class action musenaelysthose
damages attributable to the theory upon which liability is premigdd. Where thedamages
evidencadoes not translate the relevant “legal theory of the harmful event intcatysasnof the
economic impact of that event,” teomcastCourt determined that common questions could

not predominate over individual one&d. at 1435 (quoting Federal Judicial Center, Reference
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Manual on Scientific Evidence 432 (3d @111)). The superiority requirement “asks the court
to balance, in termsf fairness and efficiency, the merits of a class action against those of

alternative available methods of adjudication.” In re Processed Egg.Pmtitrust Litig., 284

F.R.D. 278, 293-94 (E.D. Pa. 2012) (quoting In re Prudential, 148aF3b.

Plaintiffs argue that the proposed Classes meet the predominance and s$yperiori
requirements of Rule 23(b)(3) because each of the Classes asserts a singladdaianstate or
federal consumer protection statutencerning uniform Balloon Disclosure provisions in
standard Ocwen thouse Modification AgreementsThey assert that wean determine by
reference to evidence that is common toheatember of the Classashether the Balloon
Disclosure provision violates each of these consumer protectioriiaws.

Regarding theDCPA claims Plaintiffs assert thatourts have found thauchclaims
based upon a defendant’s deceptive or misleading letter or other standardizec: feuned for

class treatmentSee(Pls.” Mem. at 44 (citingVeissv. Regal Collections385 F.3d337, 345(3d

Cir. 2004) (“[r]lepresentative actions . . . appear to be fundamental to the statuioture of the
FDCPA. Lacking this procedural mechanism, meritorious FDCAP claims maghhredressed

because the awards an individual case may to too small to prosecute an individual action.”)

% Plaintiffs assert that several fact common issues predominate including tese(yt)
member of the Classes received and accepted-laouse loan modification agreement that was
based upon a standardized electronic template; (2) prior to 2014, Ocwen’s template Ball
Disclosures did not disclose the dollar amount of any balloon paymeratdie loan’s maturity
date; (3) Ocwen admits that the Modification Agreements do not include instisiets to how
Plaintiffs could have calculated the amount of the balloon they will owe at thaislmaturity
date; (4) Ocwen further admits thie Balloon Disclosure does not state the method by which
the balloon payment that would be due at the loan’s maturity date will be calculade(b)a
Ocwen admits that it did not include amortization schedules with the loan modification
agreements. R|s.” Mem. at 4647.) Plaintiffs contend that common facts concerning Ocwen’s
loan modification agreements can be established by evidence that is common lasges,Gn
satisfaction of Rule 23(b)(3)’s predominance requirement, and obthatesed for loavy-loan
inquiries.
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(abrogated on other groundsampbelEwald Co. v. Gomez, 136 S. Ct. 663 (2016), as revised

(Feb. 9, 2016)see als@lacobson v. Persolve, LLC, Civ. A. No.-135, 2015 WL 3523696t

*7 (N.D. Cal. June 4, 2015) (holding that class treatment would be “the most efficientrinanne
to adjudicate whether the allegedly defective form collection letter violated DIPK — a
guestion that could be answered for the entire class “in onswebp.”).) Plaintiffs assert that

the FDCPA Class satisfies the predominance requirement begchtise following common
guestions of law and fact(1) whether the uniform terms of the Balloon Disclosure provision
constitute actionable communications under 15 U.S.C. § 16@Pehether the uniform terms of
the Balloon Disclosure provision constitute a “false, deceptive, or misleesjingsentation” in
violation of the FDCPA, 15 U.S.C. § 1692e(2)(A); (3) whether the uniform terms of the Balloon
Disclosue provision would deceive or mislead the “least sophisticated debtor”; and (#ewhe
the court mayaward“actual damages sustained” and/or statutory damages to theADIlaBs
pursuant to the FDCPA.SéePIs! Mem. at 48.)

Regarding theUTPCPL claim, Plaintiffs allege that @anmon questions predominate
becausé¢heclaim focugson Ocwen’s uniform conduct, as opposed to personal characteristics of
the individual Pennsylvania Class member®laintiffs contend that Ocwen violated the
UTPCPL when it failedo disclosethe amount of the balloon payment in the loan modification
agreementghe method by which the balloon amount would be calculatedow Plaintiffs and
the Pennsylvania Class could calculate the amolintis,they assertf Plaintiffs can pove that
Ocwen had duties tmmake thesealisclosurs but failed to do so, then Ocwen’s liability for
violating the UTPCPL will be established as to the entire Pennsylvania Class.

Regarding theNJCFA claims, Plaintiffs argue thathe New Jersey Class ségs the

predominance requiremerdecause ofthe following common questions of law and fact
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predominate (1) whether the uniform terms of the Balloon Disclosure provision constitute an
“unlawful practice” in violation of the NJCFA(2) whether Ocwen’s caluct constitutes
“deception. . . or the knowing concealmerguppression, or omission of any material fact with
intent that [member of the New Jersey Class] rely upon such concealment, Soppres
omission” in violation of the NJCFA, N.J.S.A. § 5&8and (3) whether the Court may award
treble damages to members of the New Jersey Class pursuant to the NJCFA.

Finally, Plaintiffs assert thatoenmon questionssado damagegpredominatebecause D
Beckerhasopined that a&common formula may be used totelenine damages for the Classes
utilizing data maintained by Ocwedrasel on his butfor methodologythat quantifies the harm
that resulted from Ocwen’s failure to disclose the balloon payment amount and @xtensi

amortization terms.

1. Ascertainabldoss

Ocwen raises several arguments to refute a finding of predomiftarfeiest, it asserts
that whether borrowers suffered ascertainable losses or actual harmnidivadual question
defeating predominance(Def. Mem. at 51 (citingHarnish 833 F.3d at 305K) It argues that
Plaintiffs’ insistence that they can calculate the amount of damage<lassaide basis does
not relievetheir burden to show the existence of ascertainable loss on amvidiEsbasis. (1d.)
Ocwen argues that individualizedlquiries into class membspecific evidence are unavoidable
in determining the “fact of damage” for each putative class member, defeatitigcation
whether the “fact of damage” is analyzed under plaintiffs’ damages theory oenGcw

countervailing métodology. It notes that plaintiffs concede that Abraham has not suffered any

39 Ocwen’s superiority arguments repeat its predominance argumentslistMss them
together.
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ascertainable loss of money or property under tweir theory. $eeBecker Report at 25, 30
31; Pls.’"Mem.at 11.)

We reject this argument. As discussed in the conteitpatality, Plaintiffs’ assertions
that they have suffered a clasgle informational injury permséta finding of ascertainable loss
for the Pennsylvania and FDCPA Classes, even though it is not sufficient for thdexssy
Class because the NJCFA does altow for statutory damagedVhether or noeach member of
the Pennsylvania and FDCPA Classasdfered amonetary loss is immateriadince the
informational injury provides the “fact of damageWe agree with thospost-Spokeo decisions
thathave heldhat since annformational injuryis sufficient to create Article Il standing, it is

also sufficiento establish the predominance eleme8teeMiller v. Trans Union, LLC, Civ. A.

No. 121715, 2017 WL 412641, at *9 (M.D. Pa. Jan. 18, 2q&@)ing that informational injury
stemming from allegedly inadequate statutenigndated disclosures was a predominating
common issue, since it eliminategecter of numerous mitrials with respect to which class
members read the disclosures and who, among that set, “was concretely iyjubeanDb);

Torres v. Mercer Canyons In@&35 F.3d 1125, 1136 (9th Cir. 2016) (holding ghradominance

element was satisfied where plaintiffs alleged imformational injury theory,since a class
members individual eligibility for employment under an-BA visa was irrelevant ahe liability

phase, so long asd plaintiff was denied the opportunity to apply for a job as a resutef
defendant’s omission; presence of individualized damages calculatiaid not defeat

predominance)Larson v. Trans Union, LLC201 F. Supp. 3d 1103, 1109 (N.D. Cal. 2016)

(holding that, where information injury sufficiently created Article tdreding undeBpokedfor

the named plaintiff, predominance was satisfied since “the concreteness dadbsach class
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member’s injury, just like the question of liability, could still be resolved withadividualized

inquiries into how each class member responded to his or her credit report”).

2. Causation
Causation is an element of both the UTPCPL and NJCFA claiSee Abraham v.

Ocwen Loan ServicingLLC, No. 144977, 2016 WL 2866537, at *10 n.3 (E.D. Pa. May 17,

2016) (UTPCPL);Bosland v. Warnock Dodge, Inc., 964 A.2d 741, 749 (N.J. 2009CFA).

Ocwen asserts thatcommon issues cannot predominate becaeaeh member of the
Pennsylvania and New Jersey Classes must prove the existence of a causal nexamsthetw
alleged omission of the balloon payment amount and rntenber’s ascertainable loss.
Irresgective of the relative similarity of Ocwen’s balloon disclosuiespntends that IRintiffs

must still show that their ascertainable loss, if any, was actually chystdek absence of the
estimated balloon amount before they can recover damagesudsdhgit Plaintiffs cannot make
this showing with common evidence since the individual facts and circumstanceshof eac
putative class member must be examined. Ocwen urges that we reject theiaaswengiloyed

by Plaintiffs to avoid individual scrutingnce such assumptiorsannot be unilaterally appligd

each putative class member. Those assumptions includéha{Every putative class member
did not know the estimated balloon amount or the applicable amortization period when they
entered intahar modification agreements; (Fatif Ocwen had disclosed the estimated balloon
payment amount and amortization period, each putative class member would haed thgc
modification; and (3) that if the putative class members were provided with iinatest amount

of the balloon payment and they rejected that modification, they nevertheless wouldekave
eligible for, could have afforded, and would have accepted a hypotheticdbtdaan.” (Def.

Mem. at 56.) While Plaintiffs rely onlanguage inan Ocwen training manual that instructs
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representative® tell borrowerghat Ocwen “cannot provide a balloon amount which will be due
at maturity as the remaining balance becomes the balloon am@amten points out that the
next three sentences of thmanual expressly state that if an “estimated balloon payment” is
reflected in the system for the borrower, the representative should “advise [tbvdypiof the
same,” with the caveat that the representative should “disitleetit is only an estimi [and]
[t]he balloon amount depends on how the customer makes the paymgeishtzin Decl Ex. 9
at Ocwen010223.Ocwenalso relies on its owRule 30(b)(6) witnesses, each of whom testified
that the estimated balloon payment amounts are availablthanOcwen employees are trained
to provide the information. (Nieves Tr. at 8283, 87, 126, 198; Myerdr. at 72, 8631,
BlanchardTr. at 120.)

The Third Circuit extensively discusséd Marcus how the causation element of the
NJCFA impacts the predadnance element of Rule 23(b)(3), and when causation may be

presumed Marcus involved alleged misrepresentations about tefectsof run flat tires

(“RFTs”). Thedistrict court found thathe plaintiff could prove these alleged defects at trial
with common, classvide evidence. On appeal, defendants argued that “causation, i.e.,
determining why each class member’s tires ‘have dfbag and been replaced- will require
individualized inquiries that will predominate over any common onéddrcus 687 F.3dat
601. The Third Circuit held that the district cowabused its discretion when it foutitht the
plaintiff could show, without resort to individual proofs, that the alleged defectat#uselas
members’ damagedd. at 603.

The plaintiff had defined the class in terms of certain owners and lessesgakés with
the tires thathave gone flat and been replacedrlhe plaintiff claimed thatall class members

were damaged when thé®FTs sufered a flat and they were forced to pay for a neevand
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asserted that “[e]ach Class member's damages can be measured by the cost otraamiplac
Tire.” Id. at 603. The Court held that merely showing damages was not sufficient:
These damages allegats beg the question of what caused class members’ tires
to go flat and need replacement. Causation is pivotal to each of Marcus’s. claim
Here the District Court should have addressed an undisputed, fundamental
point: any tire can “go flat” fomyriad reasons. . .. Even “defective” tires can go

flat for reasons completely unrelated to their defects. Critically, to detenviy

a particular class member’s Bridgestone RFT has “gone flat and beanedpl

requires an individual examination dfat class member's tire.. . These

individual inquiries are incompatible with Rule 23(b)&)predominance

requirement.

Id. at 604 (internal citations omitted).

Turning to certification ofthe NJCFA claimthe Third Circuit noted there were two
guestions at the core of the analysis: “(1) Under New Jersey law, what plasttdf prove to
succeed on an NJCFA claim and what evidence can a defendant put forth to rebu¢ainthatef
claim?; and (2) When dantiff seeks to certify an NJCFA claim for class treatment under Rule
23(b)(3), when might common questions of fact fail to predominate over individual oltes®”
605. On the first question, while noting that the NJCFA does not require proofasfceeliit

nonetheless “requires a consumer to prove that [his or her] loss is attridotétdeconduct that
the CFA seeks to punish by including a limitation expressed as a causarlfinkd. at 606
(alteration in originalquoting Bosland964 A.2dat 748 On the second question, the Third
Circuit held that the district court erred when it concluded that a “presumptioauséton”

should apply tahe plaintiffs NJCFA claims, and therefore that common issues of fact would

predominate.

0" Violation of the Pennsylvania UTPCPL alleged by the Pennsylvania Clasisese
both reliance and causatio®eeWeinberg v. Sun Co., 777 A.2d 442, 446 (Pa. 2001). Thus, the
discussion of causation Marcusapplies to both the Pennsylvania Class and the New Jersey
Class.
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The district courtheld that “a causal relationship between an alleged unlawful practice
and a consusr’'s ascertainable loss may be presumed under the NJCFA when a defendant is
alleged to have omitted (rather than affirmatively misrepresented) matésrahation in written
representations and when a defendant’s marketing statements do not differ from oneerdosum
another;” thus “Marcus would be able to prove his NJCFA claims with nothing more than
evidence of [defendants’] ‘unlawful practices.ltl. a 607 (citation omitted) The Third Crcuit
rejeced this presumption stating:

What a consumer knew about Bridgestone RFTs prior to purchasing or leasing his
or her car is highly relevant to whether that consumer can succeed on an NJCFA
claim. The Distrct Court correctly noted that “[t]he relevant issue is whether

the class members got less than what they expected.” But what a class
member “expected” of Bridgestone RFTs and BMWs depends on what
information, if any, about the alleged defects was available during the ctass pe
and whether that class member knew aboulfia consumer did know about the
“defects” bu, despite that knowledge, still decided to purchase or lease a BMW at
the same price anyway- because, for example, he or she decided that the other
safety and convenience benefits RFTs and BMWs offer outweigh the costs of
their defects— then the consumer would not have received something less than
expected.If the evidence indicates that this could be true for a significant number
of class members, then common questions of fact will not predomitregtead,
individual issues about what each class member expected when purchasing or
leasing his or her car would swamp the inquiry, making the NJCFA claims
inappropriate for class treatment.

Id. at 60708 (internal citations omitted)Reviewing decisions from the New Jersey Supreme
Court, tie Third Circuitfound that, “before applying a ‘presumption of causation’ to an NJCFA
claim, a court must consider not only the defendants’ course of conduct, but also that of the
plaintiffs.  Specifically, it must consider whether plaintiffs could have known thth t
underlying the defendant’s fraud.ld. at 610 The Court concluded that the district court erred
in granting class certification stating that:

Before certifying a class, the Court needed to have found (among other things)

either (1) that the alleged defeawere not knowable to a significant number of
potential class members before they purchased or leased their BMWSs,lat(2) t
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even if the defects were knowable, that class members were nonetheless relatively
uniform in their decisionmaking, which would indicate that, at most, only an
insignificant number of class members actually knew of the alleged defekcts an
purchased or leased their cars at the price they did anyway. Thesgdiodimot

be sidestepped. They are necessary to determine whethepréda®mminance
requirement is met in this cas&eeHydrogen Peroxide, 552 F.3d at 318. If

class members could have known of the alleged defects and the evidence shows
that they do not react to information about the cars and tires they purchased or
leaed in a sufficiently uniform manner, then individual questions related to
causation will predominate

Id. at 611 (citations omitted) Thus, undeMarcus because causatios an element of the
Pennsylvania and New Jersey Class’s causes of acticemnbt be presumedPlaintiffs must
demonstrate by a preponderance of the evidence that the amount of the balloon payment was
“not knowable to a significant number of potential class memitmfgre they executed the loan
madification or, thatif it was knowable, the borrowers’ behavior would nonetheless have been
uniform.

The record evidenckvorable to Plaintiffslemonstratinghat theamount of the balloon
payment was not “knowableticludes: (1) the fact that the amount or a method to calculate the
amount was not provided in the balloon disclosure, @)dhe statement i©cwen’s training
manualinstructingits representatives to tell borrowers that Ocwen “cannot provide a balloon
amount which will be due at maturity as the remaining balance becomes the balloon."amount
(LechtzinDecl. Ex. 8 at Ocwen01148id. Ex. 9 at Ocwen010228 The evidence favorable to
Ocwenshowingthat the amount was “knowable” includes the next several sentencesantbe
manual ale instrucing representatives to tell borrowers tifaan “estimated balloon payment”
is reflected in the system for the borrower, the representative should “advideiftbeer] of
the sameas long as youlisclose it is only an estimate [and] [tjhe balloon amount depends on

how the customer makes the paymeéntéld.) In addition,Ocweris Rule 30(b)(6) witnesses
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each testified that the estimated balloon payment amounts are available andcwvilest O
employees are trained to provide the informatiBpecifically, MaxNieves testified that
“we get training on— let me just clarify. If the customer requests an
amortization schedule, we don’t necessarily create it. We know what the conduit
is to get it to the customer. . . . [T]ypically the terms are in RealSenacidghe
agent doesn’'t even need an Amp schedule since they can provide that data
telephonically. If for some reason the terms of the modification or balloon data
are not in RealServicing, the agent canidfthem . . . the research teamould
pull thatdata . . . and provide a waup to the customer detailing exactly what the
balloon is, the amount, and anything that they inquired about.
(Nieves Tr. at 8283) He also testified thaf, the Kaminskis calledthe balloon payment
amount “would be sent to them.”ld( at 87.) Paul Myers testified that “[a]Jny borrower could
call in and we can easily advise them what the balloon number is. That's a moving numbe
depending whether they make their payments on time, whether they pay themagarkyhht
have you.” (Myers Tr. at 72) Rashad Blanchard testified tH#te borrower doesn’'t need to
make any calculations. They can call and an HRC rep will give it to théBldnchardTr. at
120.)

We find that the evidence preponderatedavor of a finding that the balloon payment

amount was knowableMarcusmakes clear that the issue is not “did they know,” but rather

“could they have known.”ld. at 611. Ocwen has shown that any borrower could have learned
the amount of the pro forma balloomayment merely by askingSincethe informationwas
knowable, the next question is whether the borrowers’ behavior would nonetheless have been
uniform. We holdthat the evidence preponderates in favoa éihding that borrower behavior
would not have been uniforsince Ocwen has shown that significant numbers of borrowers
benefited from their loan modificationsecauseof lowered interest rates, lowered monthly
payments, relief from default and foreclosuoepermit waiting for a positive change in the

market, and having principal forgiven.
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Accordingly, we conclude thaindividual issues about what eaphtativeclass member
knew and how they would have acted “swamp the inquiry” on causation, makiky BEPL

andNJCFA claims inappropriate for clagsatmenbecause common issues do not predominate.

3. Reliance
Plaintiffs concede that the UTPCPL contains a requirement for establisisitiftable

reliance. (Pl$.Mem. at 49 (citingHunt v. U.S. Tobacco Co., 538 F.3d 217, 227 (3d Cir. 2008).)

They assert that the reliance element is not incompatible with Rule 23(b)@)nprance
where, as here, the alleged deceptive conduct relates to material omissionsiof€hiinat we
have already held in this case that a “plaintiff who asserts a UTPCPL claim tlzeses dn a
defendant’s material omission may be entitled to a reasonable inferencaméaél Cave v.

Saxon Mortg. Servs., Inc., Civ. A. No.-8586, 2013 WL 460082, at *1 (E.D. Pa. Feb. 6, 2013)

(citing Drayton v. Pilgrim’s Pride Corp., Civ. A. No. &334, 2004 WL 765123, at *7 (E.D. Pa.

Mar. 31, 200%); see alsdsrimes v. Enter. Leasing Co. of Phila., LLC, 66 A.3d 330, 3&{Pa.

Super. Ct. 2013), rev'd on other grounds, 105 A.3d 1188 (Pa. 2014) (“when a plaintiff alleges a
claim underthe UTPCPL catchall provision under the theory of deceptive conduct, the plaintiff
need not prove the elements of common law fraud, including ‘induce[mérjustifiable

reliance. . . .”’(quotingBennett v. A.T. Masterpiece Homes at Broadsprings, LLCA.3d 145,

152 n.5, 154-55 (Pa. Super. Ct. 20).2)

Ocwen argues thathat the Pennsylvania Classnnot show reliance througibmmon
evidence. Noting that the Third Circuit has stated that class$e proof of reliance for a fraud
based claim is problematic because “reliance is nearly always an individualizeitbrques
requiring caséy-case determinations of what effect, if any, the misrepresentation had on

plaintiffs’ decisionmaking,” Harnish 833 F.3d at 3090, Ocwen argues that Plaintiffs’ failure
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to explainhowthey can prove, or how the Court can find, justifiable reliance for each member of
the class using common evidence is fatal. (Def. Mem. at G@dntrary to Plaintiffs’ assertion,
Ocwen argues that courts in Pennsylvania have rejectedrasyngption of reliance under the
UTPCPL because a plaintiff “must prove justifiable reliance affirmativeltint, 538 F.3d at

227; see alsoDebbs v. Chrysler Corp., 810 A.2d 137, 158 (Pa. Super. Ct. 2002) (rejecting

presumption of reliance and denyingss certification because common law fraud and fraud
under UTPCPL require an individualized showing of reliance on a fraudulent statement)

We find that reliance may not be presumed under the UTP@Riintiffs’ citation to our
earlier dscussion a relianceat the pleading stages inapposite. That discussion involved
whether Plaintiffs’allegations were plausible, not whetheliance may be presumed part of a
predominance inquiry. Second, substantiv®ennsylvania case law suggests that such a
presumption isnot appropriate for establishing the Rule 23(b)@gdominanceequirement

SeeKlemow v. Time, Inc., 352 A.2d 126 nl17 (Pa. 1976) (“[tlhe successful maintenance of a

cause of action for fraud includester alia, a showing that thelgntiff acted in reliance on the
defendants misrepresentationsBecause such a showing would normally vary from person to
person, this cause of action is not generally appropriate for resolutignid@maff-class action)’

(citations omitted) Weinbeg v. Sun Co., 777 A.2d 442, 446 (Pa. 200I)h¢ UTPCPL's

‘underlying foundation is fraud preventibn. . Nothing in the legislative history suggests that
the legislature ever intended statutory language directed against corfisauddo do away with

the traditional common law elements of reliance and causati@mtajion omitted) Basile v. H

& R Block, Inc., 729 A.2d 574, 585 (Pa. Super. Ct. 1999) (excusing proof of individual
detrimental reliancagainst defendant who wadiduciary, but requiringplaintiffs to “establish

reliance as a matter of fact on the basis of the testimony of individual class rseaganst

120



nonfiduciary defendant(reversed on other grounds, 761 A.2d 1115 (Pa. 28@®alsoDebbs

810 A.2d at 15568 (“It is also quite clear that Pennsylvania state courts have, thus far, not
adopted [a presumption of reliance]. . . . We decline to do so in light of our precétast.we
conclude that the critical inquiry respecting reliancgolaintiff’'s] case is not amenable to class

treatment.” €iting Klemow, Weinberg andBasile).

Because reliance is an element of the UTPCPL claimcandot be presumed, we find
that Plaintifs cannot show that common questions predomitiatethat claim Plaintiffs’
insistencehat the proposed Classes meet the predominance and superiority requirements of Rule
23(b)(3) “because each of the Classes asserts a single consumetiopraieom concerning
uniform Balloon Disclosure provisions” (PIsReply at 6661), must be rejected. The
predominance inquiryocuses on theelements of the underlying claims, not whether each

member of the class asserts the same cl&nta P. John Fund, Inc., 131 S.Ct. at 2184rcus

687 F.3d at 598. Accordinglye concludehat the UTPCPL claim cannot be certified for this

additional predominanagason.

VIl.  CONCLUSION

After rigorous analysis of the class action issues, we con¢hatePlaintiffs’ Motion
must be denied in its entiresyg we find thathtere arano named Riintiffs for whom, or proposed
Classfor which, each and every part of Rule 23 has been satifdireany claim In sum,under
Rule 23(a), the New Jersey Class fails the typicality requirement and @BA-Dlass fails the
numerosity requirement. Under Rule 23(b)(2), the Pennsylvania and FDCPAsGlasset be
certified for injunctive relief because the statuddsintiffs allege were violated doat allow for
injunctive relief, the New Jersey Class cannot be certlfiechusepart of the injunctive ref

that Classseeks is not appropriate for class treatment (and the part of the claimm phaper
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camat be certified because of other Rule 23 issues). Under Rule 23(b)(3), the Neyalats
Pennsylvania Classes fail the predominaano@ superiorityequiremers.
An appropriate order will be entered denying Ocwen’s Motion to Strike and denying

Plaintiffs’ Motion for Class Certification.

BY THE COURT:

/s/ John R. Padova

John R. Padova, J.
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