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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

ROBIN A. PRATT OSENBACH :
Plaintiff, : No. 5:14cv-5800
V. :

ALLSTATE FIRE AND CASUALTY INS. CO.,,
Defendant.

MEMORANDUM

Plaintiff 's Motion to Remand, ECF No. 3-Granted

Joseph F. Leeson, Jr. September 5, 2015
United States District Judge

l. INTRODUCTION

This action arises out of a motor vehicle accident resulting in fatal injuridavid H.
Osenbach, SrPlaintiff filed a declaratory judgment action in the Berks County Court of
Common Pleas, seeking a declaration that the Rejection of UnderinsuretsiM@itotection is
void and that underinsured motorist coverage is available to Plaintiff under Datfenda
insurance policy. Defendant removed the action to this Court based on diversitytjonisdic
Presently before the Court is Plaintiff's MotionRemand For the reasons set forth herein,
Plaintiff's Motion isgranted

Il. BACKGROUND

On September 1,22014, Plaintiff, individually and as the Administrator of the Estate of
of David H. Osenbach, Sfiled a complainin the Berks County Court of Common Pleas.
Compl., Ex. A, ECF No. 1Plaintiff allegeshat on March 15, 2013, her husband David H.
Osenbach, Sr., was driving her vehicle when he was struck by an underinsured nidtdy{st.

6-7. Mr. Osenbach was pronounced dead on the ségn®laintiff alleges that the vehicle
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driven by Mr. Osenbach was covered by an automobile insurance policy issued to him and his
wife by Defendant.ld. 9. TheComplaint alleges that the other driver, who was at fault in the
accident, had a motor vehicle insurance policy through Progressive in the amount of
$25,000/$50,000Id. T 11. Plaintiff alleges that the value of her claim greatly exceeds $25,000,
and that Mr. Osenbach was an underinsured motorist at the time of the acidd$§rit2.
Plaintiff alleges that Defendahts taken the position that its policy does not afford underinsured
motorists coverag® Plaintiff based on aejectionof such coveragsignedby Mr. Osenbach in
20009. Id. 11 1314. Plaintiff contends that there was only a minor reference in the Renewal
Declarations that “you have rejected underinsured motorists insurance,” whathns
compliance with the Pennsylvania Motor Vehicladnacial Responsibility Law (“MVFRL”).Id.
19 1516, 27 Plaintiff furtheralleges that the Rejection of Underinsured Motorist Protection
form utilized in the policyfails to comply with Section 1731 of the MVFRIL. 11 1627.
Additionally, Plaintiffalleges that Mr. Osenbach did not waive coverage providing stacking of
underinsured motorist coveragil. 1 24. For relief, Plaintiffasks the Court to enter judgment
declaring that the Rejection of Underinsured Motorist Protection is void pursuagttionS
1731 of the MVFRL, and that underinsured motorist coverage is available to Plaintiff under
Defendant’s insurance policyd. 10.

Defendant filed &otice of Removal to this Court on October 10, 2015, asserting that
this Court has diversity jurisdiction pursuant to 28 U.S.C. § 1332. Def. Not. Removal, ECF No.
1 (citing 28 U.S.C. § 1444))." On November 3, 2015, Plaintiff filed a Motion to Remand

pursuant to 28 U.S.C. § 1447(c). Pl. Mot., ECF NoP&intiff argueghat under the

L «“[A]ny civil action brought in a State court of which the district courts of thidd States

have original jurisdiction, may be removed by the defendant or the defendants, tdritte dis
court of the United States for the district and division embracing the place sunéraction is
pending.” 28 U.S.C. § 1441(a).



Declaraory Judgment Ac(‘DJA"), 28 U.S.C. § 2201, a federal coumdy declare the rights
and other legal relations of any interested party seeking such declaratidrd..(quoting 28
U.S.C. § 2201 (emphasis addedplaintiff submits thati deciding vinether to exercise
jurisdiction ofdeclaratory judgment actions, the federal cosintsuld“consider the state interest
in having the state courts determine questions of state law.” PIl. Mot. {{ 12-13 (&iateg

Auto Ins. Co. v. Summy, 234 F.3d 131, 135 (3d Cir. 2001) (holding that “[d]ecisions in

declaratory judgment actions must yield to considerations of practicatitwee judicial
administration,” and the “desire of insurance companies and their insureds Ye recei
declarations in federal court on matters of purely state law has no special ttedlfederal

forum”) (internal quotations omitted)Plaintiff asserts that this Court should decline to exercise
jurisdiction because there is no federal interest in this case ars$tiesinly involve state law.

Id. 111 1416 (citing Atl. Mut. Ins. Co. v. Gula, 84 Fed. Appx. 173, 174 (3d Cir. 2003) (explaining

that “federal courts should hesitate to entertain a declaratory judgment acgosthe action is

restricted to issues of state lapRinkenbach v. State Auto Ins. Co., No. 07-0870, 2007 U.S.

Dist. LEXIS 33141 (E.D. Pa. May 4, 2007) (remandingdeelaratory actioto state court
because the dispute focused exclusively on a state stagitd\VFRL)).

In its Response filed on November 13, 2014, Defenassdrtstatit satisfies the three
relevant consideratioregticulated by th@hird Circuit Court of Appealsr Summyregarding
when district courts should exercise discretionary jurisdiction under the DA RBsp. | 13
andMem. (citing Summy 234 F.3d 131)In Summy the Court suggested three considerations
for the district courts when deciding whether to exercise diversity jatisdiover declaratory
judgment actions involving insurance coverage issues:

1. A general policy ofestraint when the same issues are pending in a state court;



2. An inherent conflict of interest between an insurer’s duty to defend in a state
court and its attempt to characterize that suit in federal court as falling within the
scope of a policy exclusion;

3. Avoidance of duplicative litigation.

Summy, 234 F.3d at 134 (citing Brillhart v. Excess Ins. Co., 316 U.S. 491 (194&)d States

v. Pennsylvania, Dep't of Envtl. Resources, 923 F.2d 1071 (3d Cir. 199éj¢ndantnoting

that there are no parallel actions pending in the Pennsylvania courts, contendethttev
Third Circuit Court of Appeals revisited tiesueof discretionary jurisdiction under the DJA in
Reifer, it held that “the absence of pending parallel state proceedings militates sighifica

favor of exercising jurisdiction.’Refer v. Westport Ins. Corp., 751 F.3d 129, 144 (3d Cir.

2014). Defendant arguethatan analysis of theightfactortestestablished ifrefer also

weighs in favor of this Court exercising jurisdiction. Def. Mggiting Scottsdale Ins. Co. v.

RSE Inc, 303 F.R.D. 234, 237 (E.D. Pa. 201dXercising jurisdiction of the declaratory
judgment action in which the insurer sought a declaration that it had no duty to defend or
indemnify)).

[I. STANDARD OF REVIEW

The Declaratory Judgment Act (“DJA”) provides that “any court of the Unitatk§
upon the filing of an appropriate pleadimggy declare the rights and other legal relations of any

interested party. . .” 28 U.S.C. § 2201 (emphasis addesige alsdVilton v. Seven Falls Co.,

515 U.S. 277, 288 (199%) he Declaratory Judgment Act “created an opportunity, rather than a
duty, to gant a new form of relief to qualifying litigants. The United States Supreme Court
held that vinere “theDistrict Court hgs] jurisdiction of the suit under the Federal Declaratory

Judgments Act, itis] under no compulsion to exercise that jurisdictioBrillhart, 316 U.Sat

494. “This is an exception to the general rule that ‘federal courts have a stricocexgrcise



the jurisdiction that is conferred upon them by CongredRéifer, 751 F.3dat 134-35 (quoting

Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 716 (1996)).

“The Supreme Court and [the Third] Circuit have long noted the importance of pending
parallel state proceedings as asideration in a district court’s exercise of jurisdictional
discretion under the DJA.Reifer, 751 F.3d at 143. Althoudthe existence or neaxistence of
pending parallel state proceedings is but one factor for a district courtsidedrithe absence
of pending parallel state proceedings militates significantly in favor atisxay jurisdiction,
although it alone does not require such an exercigk.at 145. “[D]istrict courts declining
jurisdiction should be rigorous in ensuring themselves that the lack of pending [=atdiel
proceedings is outweighed by opposing factoReifer, 751 F.3d at 144. The Third Circuit
Court of Appeals established a nexhaustive list of factors for district courts to consider in
deciding whether to exercigarisdiction under the DJA that includes:

(1) the likelihood that a federal court declaration will resolve the unceriaiint

obligation which gave rise to the controversy;

(2) the convenience of the parties;

(3) the public interest in settlement of the uncertainty of obligation;

(4) the availability and relative convenience of other remedies;

(5) a generagpolicy of restraint when the same issues are pending in a state court;

(6) avoidance of duplicative litigation;

(7) prevention of the use of the declaratory action as a method of procedural

fencing, or as a means to provide another forum in a race fpudieata; and

(8) (in the insurance context), an inherent conflict of interest between an imsurer

duty to defend in a state court and its attempt to characterize that suit in federal

court as falling within the scope of a policy exclusion.

Am. HomeAssur. Co. v. Global Constr. Co., LLC, No. 14-07319, 2015 U.S. Dist. LEXIS

110378, at *5-6 (E.D. Pa. Aug. 19, 2015) (citReifer, 751 F.3d at 140).
IV.  ANALYSIS
Initially, this Court finds that it does have diversity jurisdictorer the matter pursuan

to 28 U.S.C. § 1332 as the amount in controversy exceeds $75,000 and the parties are citizens of



different statesSeeCompl. 11 13, 25; Not. Removal {1 3-4. Accordingly, this Court, noting
the absence of any parallel state court proceedwiysonsider whether it should exercise that
jurisdiction

As to the frst Reiferfactor, a final decisiorby this Gurtor by the state court “will

resolve the uncertainty of obligation which gave rise to the controvegseAllstate Ins. Co. v.

Moyer, No. 3:14¢v1992, 2015 U.S. Dist. LEXIS 31314, at *6-7 (M.D. Pa. Mar. 13, 2015)
(concluding that “any declaration by this court or the state court will resavenitertainty of
the obligation which gave rise to the controversy,” but finding that the “risk ofdlig making
findings of fact that conflict with the eventual findings of the state courttadti® uncertainty
of the matter [] and militates against the exercise of federal jurisdictié®’there are no
parallel state court proceedingsis factor is neutral.

Next, dthough Defendant contentisat factor two, “the convenience of the parties,”
weighs in its favor as this mattisralready in federal coyrthis Court findghatbecause the
parties have notetengaged in discovery,ghe has been no other litigation in this matter, and
there are no pending motions, retaining jurisdiction on this bakisot be anymoreor less

convenient for the parties. Thaserelied upon by Defendant, Scottsdale Ins. Co., which

concludedhatbecause “the parties are already before.usonvenience weighs in favor of
exercising our jurisdiction,” is distinguishable because that casengasally filed in the
district courtandthedistrict court was considering whether to exercise jugsdn in the context

of amotion to dismiss SeeScottsdale Ins. Co., 303 F.R.D. 23¥dditionally, Plaintiff resides

in Berks County, where this suit originated, the accident occurred in Berks Countly, and i
appears that the insurance contract at isgagesigned and/or issued in Berks Cour8ge

Compl. ancexs. AC, ECF No. 1 (listing Lorgia Cicmansky in Reading Pennsylvania, as



Plaintiff's Allstate agent on top of the insurance policy documents). This Cdacaied in
relatively closegoroximity to the Berks County Court of Common Pleherefore, the
“convenience of the partiesonsiderations either neutral oweighsin favor of remand.

Factor threeloes not support retaining jurisdictioadause there is no “public interest” in
this case.SeeMoyer, 2015 U.S. Dist. LEXIS 31314t *7 (finding that factor three weighs in
favor of declining jurisdictiotbecausewnhile the public has great interest in the law governing
[insurancelcontracts in general, no pressing public interest inpdgcular dispute exists

1100 Adams St. Condo. Ass’'n v. Mt. Hawley Ins. Co., No. 14-2203, 2014 U.S. Dist. LEXIS

147145, at 16 (D.N.J. Oct. 15, 2014) (concluding that “there does not appear to be any
significant public interest at stake in resolvingtbase—and more specifically, there is no
federal interest involved in this case, siita@ncerns purely questions of state law [therefore
this] factor does not support retention of jurisdiction”).

As to the fourth factor, “the availability and relatis@nvenience of other remedies,”
there are no other remedies aside from deciding the matter here or remaadiasgtio the state
court for determination; therefore, this factor does not impact this Courtisrdeation as to
whether to exercise jurisdion.

There are no other state court proceedings; thagrs five and six are inapplicable.

Factor seven directs this Court to consider “prevention of the use of the declacaimmy
as a method of procedural fencing, or as a means to provotieeaforum in a race for res
judicata.” “The object of the statute [the Federal Declaratory Judgment Act] is to afford a new
form of relief where needed, not to furnish a new choice of tribunals or to draw into tha fede

courts the adjudication of cassproperly cognizable by courts of the stat@dvelers Ins. Co.

v. Davis, 490 F.2d 536, 543 (3d Cir. 1974) (internal quotations omit&eh.alsoMut. Pharm.




Co. v. Goldman, No. 12-0815, 2012 U.S. Dist. LEXIS 92940, at *8 (E.D. Pa. July 3, 2012)

(explaining that limiting who may remove an action under 28 U.S.C. § 1441 is based on “the
long-accepted practice of deferring to the Plaintiff’'s choice of forum by tige&tim Plaintiff as
master of his own complaint, as well as the principle that renstatites are to be strictly
construed against removal and all doubts . . . resolved in favor of remand”) (internabgsotati
omitted). Other than alleging that it has satisfied Beferfactorsto allow this Gourt to

exercise jurisdiction, Defendantlfato provide any reason why this Coshould exercise

jurisdiction. Cf. Am. Home Assur. Co., 2015 U.S. Dist. LEXIS 11027#811-12 (finding that

“American Home further states that it chose this forum for other substantiverecedural
reasons” andaepting those reasons to conclude that the sefRmitérfactor merits no further

analysis) Westfield Ins. Co. v. Icon Legacy Custom Modular Homes & Icon Legacy, No. 4:15-

cv-00539, 2015 U.S. Dist. LEXIS 99214t *13-14 (M.D. Pa. July 30, 2015) (finding “no
suggestion in this case that procedural fencing or forum selection playealanyWestfield
choosing this venue to litigate its concerns” as it aggudiat venue was chosen due to the fact
that Icon’s principal place of business is within thesgliction of the District Court for the
Middle District of Pennsylvania). Accordingly, the seventh factor weighsvor faf remand.

The eighthReiferfactor is not implicatethecause this action does naise Defendant’s
duty to defend.

Significanty, the eight factors described_in Reifee not an exhaustive list[Clourts
have held that the plaintiff's objections to federal court jurisdicti@uch as we have hereis

another factor in favor of remandWeilacher v. State Farm Mut. Autand. Co., No. 10-1401,

2010 U.S. Dist. LEXIS 121124, at *13-14 (W.D. Pa. Nov. 16, 2010) (citing Rinkenbach v. State




Auto Ins. Co., CA No. 07-870, 2007 U.S. Dist. LEXIS 33141, * 10 (E.D. Pa. May 4, 2007)).
Consequently, this consideration weighs in favareaiand.

Moreover, “[ijn cases which revolve solely around state law issues, federal courts should
hesitate to entertain such actions.” WeilacR610 U.S. Dist. LEXIS 121124 at *1femanding
the matter, despite the absence of parallel state proceedinghich the plaintiffs asked the
court to interpret the insurance policy to determine whether coverage for twvetegeshould be
stacked).The district courts “are loath to exercise declaratory jurisdiction where ldhessoe in
controversy neither presents any federal question nor promotes any fedezat.inkdoyer,

2015 U.S. Dist. LEXIS 31314 at *8 (determining that a state court can just asdemsile
whether the plaintiff owes any liability coverage underitiseirance policy, applying We
settled principles of Pennsylvania law, “and there is no need to resort to a fexdemd). In
refusing to exercise jurisdiction over a declaratory judgment action,istnietccourt recently
explained:

Importantly, the issues of insurance coverage and defense in this case present no

federal question, nor do they promote any federal interest. Indeed, this action

presents the common case of an insurance company coming to federal court,
under diversity jurisdiction, to receive declarations on pureledaw matters.

This weighs heavily against the Court exercising jurisdiction over thiardéaty

judgment action. In addition, the state’s interest in determining issues dbstate

also weighs against exercising jurisdiction in declaratory judgnotions.

Encompass Ins. Co. of Am. v. Connelly, No. 15-737, 2015 U.S. Dist. LEXIS 74993, at *5 (W.D.

Pa. June 10, 2015) (finding that “this dispute is not governed by federal law,” “there are no

federal interests at stake,” the “state law to be applied is well settled,” and theliailde state

court system is more than capable of resolving this dispute in accordances witmilaw”).
Here this Court will not simplyjhave to interpret an insurance contract to determine

coverage, butnust decide whether that contracid the rejection of underinsured motorist



coveragarevoid under a state statuté/here a tietermination would rest solely on an
interpretation of the Pennsylvania MVFRL, and would not implicate any fedemblianghts,”

there is ho spe@l call on the federal forum.Alisha L. Ford v. Am. States Ins. C&No. 13-

1211, 2014 U.S. Dist. LEXIS 8184t *3-4 (W.D. Pa. Jan. 23, 201@&poncluding “that state
court is the more appropriate forum to answer the question presented in thiatdegl
judgment action,” which was whether the rejection of Underinsured Motorist Coweazge
invalid under section 1731 of the MVFRtiting Summy, 234 F.3d 131)) Consequently, this

Court concludes that there is no federal interest in this &s@Nilliams v. State Auto Prop. &

Cas. Ins. Co., No. 08-4983, 2009 U.S. Dist. LEXIS 35511, at *8 n.1 (E.D. Pa. Apr. 24, 2009)
(“The fact that there is no parallel declaratory judgment state court proggetiding in this
case is not determinative and is outweighed by the lack of any federastmett@s dispute.?)

Dixon v. Progressive Northern Ins. Co., No. 2:08cv1010, 2008 U.S. Dist. LEXIS 65594, at *6-7

(W.D. Pa. Aug. 27, 2008) (finding that the absence of a parallel state court proceeding i
determinative and “is clearly outweighed by the lack of any federal intergéss icase”).

V. CONCLUSION

For the reasons discussed herein, the lack of pending parallel state proceedings is
outweighed by opposing factors and the matter is remanded to the Berks Couniyf Court
Common Pleas.

A separate Order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

10



