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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOHN GALDO, et al. : CIVIL ACTION
V. : No. 14-5831
PPLELECTRIC UTILITIES
CORPORATION
MEMORANDUM
Juan R. Sénchez, J. February 5, 2016

This is aFair Labor Standards Act (FLSA) and Pennsylvania Minimfage Act
(PMWA) collective action asserted Wjfaintiffs William Clair, Jamie Connolly, John Doherty,
Kevin Ehritz, Thomas Gurgick, Jr., George Knebel, Ricardo Maderas, Jr., Michaphylur
Pamela Shinsky, Harold Spiess, Jr., Kenneth Steward, Gregory Tenleyephdritjane Afalla
(Villaneuva) against PPLElectric Utilities Corporation (PPLjor failure to pay the appropriate
overtime compensatiof?PL now moves for summary judgmeagainst all Plaintiffsor, in the
alterndive, decertification of theclass For the reasons set forth below, the Court wilhyde
PPLs motion to decertify. The Court, however, vghant summary jdgment in part anénter
judgment in favor of PPL as to tid.SA claim asserted blair, Ehritz Spiess, Steward, and
Tenleyonly. The balance of PPk motionwill be denied
LEGAL STANDARDS

Certification of a FLSA collective action proceeds in two stages. Initially, the court
makes a preliminary determinatias to whether the named plaintiff has made a “modest factual
showing that the employees identifiedthe complaint are similarly situatedCamesi v. Univ. of
Pittsburgh Med. Ctr. 729 F.3d 239, 243 (3d Cir. 2013) (internal quotation marks and citations
omitted).The second and final stage occurs after discoveryradbe trigged by the plaintiffs’

motion for certification, a defendant’s motion for decertification, or badh.at 243 At the
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second stagehe court must make a conclusive determination as to whetheopathplaintiff
is, in fact, similarly situatethy assessing “all the relevaractors” Zavala v. Wal Mart Stores
Inc., 691 F.3d 527, 33(3d Cir. 2012) Suchfactors include “whether the plaintiffs are employed
in the same corporate department, division, and location; whether thaycadsiailar claims;
whether they seek substatiyiaghe same form of relief; and whether they have similar salaries
and circumstances of employmenkd’ at 53637; see also Kuznyetsov v. W. Penn Allegheny
Health Sys., In¢.No. 16948, 2011 WL 6372852, at *3 (W.D. Pa. Dec. 20, 2011) (suggesting
court shouldconsider, in determining whether class members are similarly situatethe(1)
disparate factual and employment settings of the individual plaintiffs; (2) tiheusadefenses
available to the defendant; and (3) fairness and procedural considerat®eis)y ‘Similarly
situated does not meamply sharing a common status . . . [[]lather, it means that one is
subjected to some common employer practice that, if proved, would help stest®m@ violation
of the FLSA.” Zavala 691 F.3d at 538At the final certification stage, the plaintiffs bear the
burden of proving the class members are similarly situated by a prepnoéef the evidence.
Id. at 537.

Summary judgment shall be granted “if the mowamiws there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” .Few. R.
56(a). “Material” facts are those facts “that might affect the outcome obutieunder the
governing law.”Anderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1986). A factual dispute is
genuine if “the evidence is such that a reasonable jury could return a verdict fantheving
party.” Id. In evaluating a summary judgment motion, toart “must view the facts in theght
most favorable to the nemoving party, and must make all reasonable inferences in that party’s

favor.” Hugh v. Butler Cnty. Family YMCA418 F.3d265, 267(3d Cir. 2005) To defeat



summary judgment, the nanoving party “must rely on affidavits, depositions, answers to
interrogatories, or admissions on file” to show there is a genuine issue of hifaieri&FL
Advantage Fund, Ltd. v. Colki272 F.3d 189, 199 (3d Cir. 20Qjtation omitted). “Where the
record taken as a whole could not lead snail trier of fact to find for the nemoving party,
there is ‘no genuine issue for trialMatsushita Elec. Indus. Co. v. Zenith Radio Co#a5 U.S.
574, 587 (1986{citation omitted)

DISCUSSION

The parties agreed via stipulation to conditibneértify a collectiveclass pursuant to 29
U.S.C. § 216(h consisting ofall individuals employed as “System Operators” or “Senior
System Operators” in PPL’s Transmission Department and Distribution C&ertér during
any workweek since October 14, 20PPL now argues theptin classof 13 membershould
be decertified as the class membease differat job titles, roles, salaries, and responsibilities,
and they report to different managers.

The Court is satisfiedhowever, thattheseclass memberare similarly situated for
certification purposeskFirst, al class members hawesubstantially snilar employmentsetting
Seelndergit v. Rite Aid Corp.293 F.R.D. 632, 644S.D.N.Y. 2013)(refusing to decertify a
class of sales managers despite the defendant’s assertion that plaasiifisbny revealed their
job duties varied based on “season, location, store volume, and store type” as the class membe
engaged in a “fundamental mix similar duties”) All membersare employed byPPL in two
departments, abne location they are System Operator§SOs)in either theTransmission or
Distribution Department at PPL’s headquart&sf.’s Statement of Undisputed Material Facts
[hereinafter [@f.'s Statement] 42 75 The differencebetweenthe two departments is the level

of voltage eactoperates Def.’s Statement 1 &35; PIs.” Resp. to Statement of Undisputed



Material Facts [hereinafter Pls.” Resp.] {68 SOs inboth departments interact with field
crews and troublemen. Def.’s Statement § 66; Pls.” Resp. Fé@her, # class memberare
trained on how to utilize and must followa#th a disputed amourmif discretionand independent
judgment—Operating Instructions (Ols), which set forth procedures for conductimgjois.
See, e.gDef.’s Statemenf 12, 24, 25, 26; Pls.” Resp. 2 & n.3, 3.

Second, whilghereis some variance in thedass memberssalariesthe class members
advance the same claintbey were not appropriately compensated for overtime woder the
FLSA and the PMWA. Compl. Y 1B. The class members also seek the same:rphgf
owed.See id.

Third, the SOs are subject to similar circumstances of employrRétt. classified all
SOs as FLSAvertimeexempt undr the same compaiwide policy.SeePlIs.’s Opp. to Mot. for
Summ. JEx. 8, at 21(Robert J. Carosiello Dep(3tatig PPL enacted a compamyde change
to its overtime compensation policies for its approximatel038alaried employees in 2009)
Indeed PPL raises an difrmative defense on that basiSee Answer 7 (alleging plaintiff and
members of the putative class are exempt employees under the FLSReamsylvania Wage
Laws’). PPL also compensates Plaintiffs for overtint®urs workedin the same marer, on
either a straight time basis by 1.2 times rate of payAnswer § 16. A common, allegedly
unlawful policy “weighs heavily against decertification even if somspaliate factual and
employment settings do exis®hdrako v. U.S. Steel Cor'88 F.Supp. 2d 372, 38@W.D. Pa.
2011). CompareGarcia v. Freedom Mortg. Corp.790 F. Supp. 2d 283, 287 (D.N.J. 2011)
(denying decertificatioron the basis thahe plaintiffs’ similar job duties, responsibilities, and
compensation structures; treatment by the defendant as exempt from the d&idSéommon

claim of failure to pay overtime compensation, outweighed any differgnegits Jarosz v. St.



Mary Med. Ctr, No. 103330,2014 WL 4722614at*7-8 (E.D. Pa. Sept. 22, 2014j€dcerifying

a class wherdhe plaintiffsheld positions in different departments under different supervisors,
and eaclhdepartment created its own procedures for implementing the challenggddyment
policy), and Karlo v. Pittsburgh Glass Works, LL®lo. 161283,2014 WL 1317595, at *18
(W.D. Pa. Mar. 31, 2014) (decertifyiragcollectiveclass of oldelaged workers who alleged they
were disparately impacted by compamigle RIF implemented ybtop-level management and
sought same relief in part because each class mewerselected for termination on a
decentralized basis at the discretion of a local manag@gn consideration of the relevant
factors in the context of this cassge Zavala691 F.3d at 536the Court is persuaded all
members of thg@roposedcollective class are similarly situated for the purpose of their FLSA
claims. Thereforethe Court will denyPPL'’s request for decertificatioandwill certify the class
membersas a class.

PPL alsoargues summary judgment is warranted as to Plaintiffs’ FLSA and PMWA
claims becausthe undisputed facts establish Plaintifiere properly classified axempt under
the FLSA and PMWA. The Court disagrees.

Both the FLSA andhe PMWA entitle an employee who work more than 40 hoursa
workweek to overtime pay‘at a rate not less than one and -tiadf times the regular rate at
which [she of he is employed 29 U.S.C. § 2@, unless themployee falls witln an exemption
see29 U.S.C. § 213seealso43 Pa. Stat. § 333.104(c) (“Employe[e]s shall be paid for overtime
not less than one and chalf times the employe[e]'s regular rate . . . it); 8§ 333.105 (listing
exemptions to the PMWAIncluding an administrative exemptjprBaum v. Astrazeneca P
372 F. App’x 246, 248 n.4 (3d Cir. 2010) (noting Pennsylvania courts have looked to federal law

regarding the FLSA for guidance in applying the PMWBgcausethe FLSA is a remedial



statute,‘exemptions to it are construed narrofpjy.e., againstiie employer."Smith v. Johnson

& Johnson 593 F.3d 280, 284 (3d Cir. 2018ge alsdresch v. Krapf's Coaches, In¢85 F.3d

869, 872 (3d Cir. 2015) (noting the employer bears the burden of proving “plainly and
unmistakably” that its employees are exempt)

PPL contends Plaintiffsare exempt from the FLSA and the PMWA's overtime
requirements under the exemption for persemployed in a bona fide administrative capacity
See?29 U.S.C. § 213(a)(1); 43 Pa. Stat. § 333.105(aJ(#g.administrative exemptioambraces
any employee who is:

(1) Compensated on a salary or fee basis at a rate of not less than

$455 per week . . . ;

(2) Whose primary duty is the performance of office or-non

manual work directly related to the management or general

business operations of the employer or the employer's customers;

?Q)dWhose primary duty includes the exercise of discretion and

independent judgment with respect to matters of significance.
29 C.F.R. 8 541.20@emphasis addedysee also Smith593 F.3d at 283 (noting @gress
empowered the Secretary of Labor to “define and delimit” the terms ofLiBA’E exemptions
by issuing regulationswhich have controlling weight unless found to be arbitrary, capricious, or
manifestly contrary to the statutef. an employee’s totaannual compensatiois at least
$100,000, however, an employer need only prthe employee “customarily and regularly
performs any one or more of the exempt duties or responsibilities of an . . .sidativg . . .
employee”to be entitled to judgmenSee29 C.F.R.§8 541.601(a) (setting forth the “highly
compensated employees” tedtlo suchexemption exists under the PMW&ee43 Pa. Stat.
§ 333.105.

PPL argues summary judgment is appropriate because undisputed evidencelshows

Plaintiffs satisfy the three prongs of the administrative exempbdidhe FLSA and the PMWA



Alternatively, PPL argues even if a genuine dispute exists as to the third prbwegeaktmption,
summaryjudgment is still warranted as to a subset of the dassisting ofhighly compensated
employees.

As for the first prongthere is no dispute Plaintifigere compensated no less ti##55
per week Plaintiffs attempto create alisputed issuef material fat about whether they were
compensated on a salary basis, howewegarguingPPL subjed themto an actual practice of
improper deductionsSee29 C.F.R. 8§ 541.603] (“An actual practice of making improper
deductions demonstrates that the employer did not intend to pay employees on laaseédgry
see also id8 541.603(b) (If the facts demonstrate that the employer has an actual practice of
making improper deductions, the exemption is lost during the time period in which the improper
deductions werenade . . . .”)In determining whether an employer has such a practice, a court
may consider: the time period. . . of improper deductions; the number and location of
employees whose salary was improperly reduced; the number and geographic location of
managers responsible for the deductions; and whether the employer has a alearynicated
policy permitting or prohibiting improper deduction&d’ § 541.608a).

Here, Plaintiffs point toonly one instace of a partialay deduction during the relevant
time period.SeePls.” Resp. { 74id. Ex. 9 (identifying “regular’ pay to John Galdo of onib
hours for a tweweek, 86hour period on December 27, 2013). But a “tinge incident in which
a . .. deduction is taken . does not defeat the salaried status of employdeset v. Robbins
519 U.S. 452, 460 (1997internal citation and quotation marks omittéaffirming the court of
appeals’holding that plaintiffs were=LSA-exempt employees)ee also Ellis v. J.R.’s Country

Stores, Inc. 779 F.3d 1184, 1195 (10th Cir. 2015) (finding no genuine issue of material fact



concerninghe plaintiff's status as a salaried employden theemployer had, on one occasion,
taken an improper deduction, lalsohad an express policy prohibiting such deductions).

Robert J.Caosiello’s deposition testimonglso does not create a genuine issue of
material fact about whether PPL had a policy permitting improper dedud@ianssiello, PPL’s
Lead Business Analyst for Human Resourcesyertestified PPL had a practicef improper
partiakday deductions. Carosiello testified it was possible fealaried employee, who was out
sick leaveto be compensated for less than the full 80 hours during a pay period. Pl.’s Resp. Ex. 8
at 31:1217, 33:516. He subsequently clarifet PPL would pay an SO who had missed an entire
workday due to illness and lacked enough sick leave to cover the entire day only the amount of
sick leave available, but in the event an SO came to work and then left early, @avesseinot
aware of any PP policy or any instance that would not entitle the employee to be paid for the
whole day even if they did not have any or enough sick hours.” Def.’s Resp. in Supp. Mot. for
Summ. J. Ex. ACarosiello’s errata sheet). Plaintiffs challenge the errata akest attempt to
substantively ravrite Carosiello’s testimony, but close examination of Carosiello’s deposition
testimony revealthe erratalarifies his deposition testimony.

Absentfurtherevidenceof an employer practice of improper deductidhe factthatone
employee was subject to partidy docking on one occasion during the relevant period does not
create adisputedissue of material fact as to whether PPL compeddalaintiffs on a salary
basis.See Auer519 U.S. at 46029 C.F.R. 8§ 541.603(a¥ee also Kennedy v. Commw. Edison
Co, 410 F.3d 365, 372 (7th Cir. 2005) (docking of small portions of three plaintiffs’ wages was
“not enough to show an actual practice or policy of treating as hourly the thalyetadaried”).

As for the second prongthere is no dispute Plaintiffs’ primary duties involve the

performance obffice or nonimanual work. Plaintiffs argue, howevéhnjs prong is not satisfied



becauseheir workdoes notdirectly relateto the nanagement or general ¥iness operations of
PPL or its customers, hutather constitutesproduction work See29 C.F.R. 8§ 541.201(a)
(distinguishingadministrativework from “from working on a manufacturing production line”).
“Work directly related to management or gendrakiness operationgsicludes . . .work in
functional areas such as . quality control; . . safety and health; personnel management;
internet and database administration; legal and regulatory compliancemaad activities” 1d.

8§ 541.201(b) In contrast, production employees “generate (i.e. ‘produce’) the very product or
service that the employer’s business offers to the pulierifrov. Ind. Mich. Power C¢.360
F.3d 512, 517 (6th Cir. 2004) (quotileich v. John Alden Life Ins. C426F.3d 1, 9 (1st Cir.
1997)).Whether work is administrativeor productiorrelated“turns on whether the services or
goods provided by the employee constitute the marketplace offerings of the employe
whether they contribute to the running of the besitself.”In re Enter Renta-Car Wage &
Hour Emp’t Practices Lig., No. 071687, 2012 WL 4356762, at *17 (W.D. Pa. Sept. 24, 2012)
(citing Bothell v. Phase Metrics, In299 F.3d 1120, 1127 (9th Cir. 2002)).

It is undisputed thaPlaintiffs dutiesincludeevaluaing and contrding PPL’s electrical
grid, documenting maintenance and work activities, and executing emergency pescetien
neededThese duties contribute to the running of PPL’s business, as they are yataiPaL’s
principal prodution activity of generating electricityRenfrq 360 F.3d at 51-48 (affirming that
power plant “planners” who tédke job orders that identify work (maintenance or new
constriction) and prepare work packagbat the plant’s craft workers used to perform the work
in the field” wereadministrativeemployeesas their work was “ancillary to an employer’s
principal production activity). These duties, moreover, fall within the functional areas identified

by the Seredary of Labor’s regulations awork directly related to managemeat general



business operationSee Zelenika v. Comm. Edison Cqg. No. 092946, 2012 WL 3005375t
*13 (N.D. lll. 2012) (holding duties such as monitoring electrical distribution sgsimal
responding to problems in collaboration with field crews fell within 29 C.F.R. § 541.201(b)’s
“functional areas,” and further, while these duties related to power plantiopsydhe plaintiffs
were not production employees as they did not “tum winenches themselvgs'There is no
genuine factuatlispute that Plaintiffs’ primary duties an®@nmanual andlirectly related to the
management or general business operations of their emp&getaas v. Verizon N.Y., Inc.
No. 138130, 2015 WL 5785023, at 35 (S.D.N.Y. Sept. 30, 2015) (holding, as a matter of law,
installation and maintenance/construction local managers for Vendoose primary duties
involved inspecting the work of technicians, performed office ormanual work relating tthe
management or business operations af tmployer).

As for the third prong, however, there is a genuine fadisguteregarding theamount
of discretion and indegdent judgment Plaintiffs exercige performingtheir primary duties.
“To qualify for the administrative exemption, an employeg’snary duty must include the
exercise of discretion and independent judgment with respect to matters ofcargrefl 29
C.F.R. 8 541.202(auhich requires‘more than the use of skill in apphg wellestablished
techniques, procedures or specific standards used in manuals or other smurgég}1.202(e).

A number of Plaintiffs testified at deposition that theluties were so closely
circumscribed by the Ols and checklists they were redubp followthattheir jobs were almost
automated A reasonable jury couldredit this testimony and findPlaintiffs exercised no
discretion in their positions and merely “gjpgdl] well-established techniques or procedures
described in manuals or other sources within closely prescribed limits tonoletethe correct

response to aimquiry or set of circumstancéf9 C.F.R. § 541.704.

10



PPL arguedat the final pretrial conference ahthis case is indistinguishable from
Zelenikav. CommonwealtiEdison Ca. in which an lllinois district court granted summary
judgment in favor ofthe dfendanton the plaintiffs’ FLSA claims without reaching the
independent judgment prorg thedefendanhad alreadyatisfiedthe short highly compensated
employee testdowever, all theZelenikaplaintiffs were highly compensated within the meaning
of the regulations. Significantlynoreover, he Zelenikacourtdid not grant summary judgment
as to the flaintiffs’ lllinois Minimum Wage Law claimbecause¢here was a disputed issue as to
whether the plaintiffswho were dispatchers at powerplant, used discretion and independent
judgment. Tle dispatchers iZelenikahad smilar duties to Plaintiffs her@heir responsibilities
included “monitor[ing] ComEd’s power distribution systeowversee[ing] service to the system,
and respond[ing] to customer complaints and power outag@s2 WL 3005375at *2, and as
in this case, “the record demonstijaleComEdstressed the importance of following procedures”
such that they could bmerely “applying techniques and procedures rather than discretion and
independent judgmefitjd. at *16. The Court ages Plaintiffs in this case are similar to the
dispatchers irZdenika but this similarity counsels agairgtantingsummary judgment in favor
PPL, at least as those Plaintiffs whalo not meet the highly compensatdployees test

Kennedy. Commwealtliedison Cao. 410 F.3d 365 (7th Cir. 200%Iso cited by PPL, is
likewise unpersuasiveWhile the court rejected the plaintiffs’ argument that their work site, a
nuclear power plant, was exceedingly regulatetihat no employeecould exercise independent
judgmenttherein the plaintiffs in that caedid not claim to be asircumscribed by detailed Ols
and checklists issued by their emplogsrPlaintiffshere Further, theKennedycourtapplied the
version of the regulations in effect prior to the 2004 amendm&e&s110 F.3d at 369 (noting

the court did not apply the 20@4rsion).The 2004 amendments clarifidte exemptions dmot

11



cover employees who simply apply weadktablished procedures described in manuals within
closely prescribed limitsSee29 C.F.R. 8 54%04. For the same reasorRenfrov. Ind. Mich.
Power Co, 370 F.3d 512 (6th Cir. 2004), does not mandate summary judgs¢otthe entire
classhere.

Finally, although summary judgment is not warranted as to the entire class, the Court
agrees with PPLhat it is warranted as tive of the Plaintiffs—William Clair, Kevin Ehritz,
Harold Spiess, Kenneth Steward, and George TeAhyo are highly compensated employees.
See29 C.F.R. 8§ 541.601(apef.’s Mot. for Summ. J. Declaration Linda Greenwadd Ex. A.
(Plaintiffs’ payroll history).As the Court is satisfied there ane material issueof disputed fact
as tothese Plaintiffs’(1) compensation on a salary basis and (2) primary duty being the
performance of nemanual work directly relatetb PPL’'s management ogeneral business
operationsthe Court will grant summary judgment as to these Plain&ttSA claim only.

An gppropriate order follows.

BY THE COURT:

/s/ Juan R. Sanchez
Juan R. Sanchez, J.
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