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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARC DAVIS . CIVIL ACTION
V. : NO. 14-cv-6242

NORTHAMPTON COUNTY :

DEPARTMENT OF CORRECTIONS, et al. :

MEMORANDUM OPINION

SCHMEHL, J. /s/JLS NOVEMBER 22, 2016

By Memorandum Opinion and Order filed duly 8, 2016, the Court entered judgment
in favor of the defendants and against the prolaatiff, aformer inmate at the Northampton
County Jail(ECF 48, 49) The docket reflects that both the Memorandum Opinion and Order
were sent to plaintiff's address of record.Y On September 1, 2016, plaintiff filed a Motion for
Extension of Time to File a Notoof Appeal pursuant to Ruléaj(5)(A) of the Federal Rules
of Appellate Procedureg(lECF50.) On that same date, plaintiff also filed a formal Notice of
Appeal with the Court of Appeals for the Third Circuit. (ECF 51.) On October 11, 2016,
plaintiff fil ed a second Notice of Appeal to the Third Cirddefendants have filed an
opposition to the plainitff's motion for an extension of time. (Doc. 53.) and plaintiff leglsdfi

reply. (Doc. 55.) For the reasons that follow, the motion is denied.

As both the United States $premeCourt andthe Court of Appealsfor the Third

Circuit have recognizedhetimely filing of anotice of appealis “mandatoryand

jurisdictional” Hohnv. United States 524U.S. 236,247 (1998);Bennv. First Judicial

Dist. of Pa, 426 F.3d 233, 237 (3dCir. 2005); seealsoFed.R. App. P. 3(a)(l). Underthe
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FederalRulesof AppellateProcedure, aotice of appealin acivil casemustbe filed with
the district clerk within thirty (30) daysafterentry of thejudgmentor orderappealed

from. SeeFed.R. App. P.4(a)(1)(A).

Despitethe generalrule that anotice of appealmustbe filed within thirty (30) days,
district courtsdo “ havelimited authorityto grantan extensionof the 30-day time

period’ Bowles v. Russell551 U.S. 205, 214 (200;7see also

Ragqguettev. PremierWines & Spirits, 691 F.3d 315, 323 (3d Cir. 2012).However, a

"district court may extendthe time to file a noticeof appealonly if: (i) aparty somovesno
later than 30 daysafter thetime prescribedby this Rule 4(a) expires;and (ii) regardlessof
whetherits motion is filed before or duringthe 30 daysafter thetime prescribedoy this
Rule 4(a) expires,thatparty showsexcusableneglector good cause."SeeFed. R. App. P.
4(a)(5)(A) (emphasisadded).
While paintiff hassatisfiedhefirst requirement oAppellateRule4(a)(5)(A),
sincehefiled the presentMotion for Extensiam a few day$eforethe thirty (30) daygrace
periodexpired,plaintiff fails to showeither good cause or excusable negfecthis untimely

appealand extensionof time request.

The"goodcause'standardapplieswherethemotionfor extensions "occasioned
by somethinghatis notwithin the control of the movant.. . If, for example thePostal
Servicefails to deliver anoticeof appeal. ..."Fed.R. App. P.4(a)(5)(A)(ii), Advisory

CommitteeNotesto 2002Amendments.

Here,the motion for an extension is occasioned by events solely within the

control of the plaintiff.Plaintiff has not set forth angircumstancesr set of



circumstanceshat he claimgreventedhim from timely filing the notice of appeal.
More specifically, nothingin plaintiff spaperssuggestshat he did not receivenotice of
this Court'sMemorandumbDecisionand Order of July 8, 2016 both of which were
mailedto his addressof record and both of which appeared on the ECF systhere
cannotbe good cause asthe failure to file atimely notice of appealwascaused by

plaintiff.

"The excusableneglect standardappliesin situationsin which thereis fault; in such
situations,theneedfor an extensionis usuallyoccasionedoy somethingwithin the control of
the movant.'Fed.R. App. P. 4(a)(5)(A)(ii), Advisory CommitteeNotesto 2002

Amendments.

In orderto determinewhetherplaintiff's neglectis ‘excusable,t his Court must
weigh four (4) factors: (1) thedangerof prejudiceto the non-movant(2) the length of the
delayandits potentialimpact on judicial proceedings(3)the reasonfor the delay,
includingwhetherit was withinthereasonablecontrol of the movantand (4) whetherthe

movantactedin goodfaith. Kanoff v. BetterLife RentingCorp.,350F. App'x 655,657 (3d

Cir. 2009)(citing PioneennvestmentServs.Co.v. BrunswickAssocsltd. P'ship 507

U.S.380,388(1993)).

While thelaw is clearthat"no onefactoris dispositive,"it is equallyclearthat
"“inadvertence, ignoranad therules,or mistakesconstruingherulesdonotusually
constituteexcusabl@eglect. I1d. (quotingPioneer507U.S.at392).Thestandardor

determiningexcusablaneglectis astrictoneandexcusabl@eglectappliesonlyto



extraordinarycasesvhereinjusticewould otherwiseresult.Consol.FreightwaysCorp.v.

Larson,827F.2d916,918(3d Cir. 1987) (citing Advisory CommitteeNotesto 1966

amendmento Fed.R. Civ. P.73,thepredecessanf Fed.R.App. P.4(a)).

All four (4) factorsweighin favor of denyingplaintiff's Motion.

1. Dangerof Prgudiceto Defendants

First,defendantsvould endureprejudiceif the Courtgrantsdaintiff's applicationand
allowshim to pursuehis appealFollowing thelitigation of thiscasethe entryof judgment
in defendantsfavor onJuly8 2016,andthe expirationof theappealdeadlinghirty days later
defendantseasonably believeandexpectedhatthismatterhadreachecdafinal resolution.
Itwasnot until thefiling of thepresentMotion onSeptember 12016that defendantsfirst

learnedof plaintiff's belatedintent to appeal.

Moreover,defendantsverethenforcedto expendadditionaltime andresourcesn
continuingto litigate this matterby filing anoppositionto thecurrentmotionin orderto
preservehefinality of thejudgmentdefendantbelievedtheyhadobtained SeeLimavv.

Aetnal.ife Ins.Co. 2013U.S.Dist. LEXIS 181808at*5 (D.N.J.Sept.22,2014)(finding

thatthedefendantssffort to opposeamotion for extensiorof timeto file anoticeof appeal
reflectedthata discenableamountof prejudicedid in factinureto thedefendantfromthe

delayby theplaintiff in filing atimely appeal).

Accordingly,Defendantsvill besufficientlyprejudicedoy thegrantingof this

Motion suchthatthefirst factorweighsagainspaintiff.

2. Lengthof Delay



The secondfactor requiresthe Courtto consider théengthof thedelayandits
impactonjudicial proceedingsPlaintiff had atotal of sixty (60) daysfrom the datethe
Orderand MemorandumbDecisionwasfiled to file the instantmotion for an
extension SeeFed.R. App. P.4(a)(5)(C).Plaintiff waited until approximately56
days from the date judgment was enteraund 26 days from the date
the Notice of Appeal was dudieforefiling theinstantmotion. At no time did
plaintiff evercommunicatehis intentto appealwith defendantsor their counsel As aresult,

the secondactor weighs againstplaintiff.

3. Reasongor Delay
The only reasons plaintiff gives to support his request for an extension ofréme a

that he is “a layman not versed in the law and is a novice” and becals®elsenot have
access to a legal data base nor [sic] [rlegataess to the Internet.” (ECF 50). Plaintiff

also believes that “no one will be prejudiced” if the court were to grant hiisaom.

(1d.)

To the extenplaintiff claims thathis delaywascausedy his pro se status,a review
of the docketreflectsotherwiseThe prose plaintiff submittedapproximatelyhalf of thefifty -
one(57) pleadingghathave beerfiled in this matter todateincluding, but nohecessarily
limited to, his Complaint ECF 5, Motion for Leave toFile a FirstAmended Complaint ECF
17), Amended ComplainECF 23, Motion for Extension offime to ServeProcesspursuantto
Rule 4(m) Rule 6(b)(l) of the Fed.R. Civ. P. (ECF 35, Motion to CompelDiscovery (ECF
36), Motion for SummaryJudgment ECF 39, Response in Opposition defendants’

Motion for Summary Judgment (ECF 48id the instaninotion (ECF 5Q. The



sophisticationof thesepleadingsand plaintiff's ability to cite and apply therelevantcaseand
statutorylaw belie his contentiorthat he is merely a Tayman"or "novice," not Versedin the

law." As such, paintiff’s pro se statusshould not qualifyasavalid reasonfor his delay.

Equally flawed is Plaintiff's relianceon limited accesdo legal databasesnd/or the
internetasthebasisfor his delay. Although theeventsgiving riseto this caseallegedly
transpiredduring gaintiff's incarcerationat the NCJ, heis not andhasnot beenincarcerated
for the entiretyof this litigation. SeeCompl. (Doc. No. 5) (identifying Plaintiff's mailing
addressas 190MN. Congress Ave., H-109/estPalm Beach,FL). Countless organizations
throughoutthis Country, including publidibraries andmany statecourts,offer freeinternet
andlegal databaseaccessBecauseheis not and was not incarceratedat any material time
hereto,plaintiff had thirty (30)daysin which he could haveccessedhe internetand/orlegal

databasesyet failed to do so.

4. Absenceof GoodFaith
Finally, plaintiff sinactiondemonstrateanabsencef goodfaith. Plaintiff failedto

makeanytangibleeffortto attempto meetthenoticeof appealdeadline Plaintiff also
failedto communicateanydesireto appealjn anyform. As such,plaintiff hasfailedto
demonstrata good faitheffortto complywith the Rulesof this Court.SeeAveryv.

Hendricks,2006U.S. Dist. LEXIS 32757(D.N.J.May 23,2006)(holdingthatthe

petitionerfailed to demonstrat@ goodfaith effortto complywith therulesof thecourt

becauséefailedto communicateadesireto appealwvith thecourtor hisadversary).



Becauseeachof thefour (4) factorsfor finding excusable neglect weighgainst
plaintiff and because plaintiff has also failed to show good calasetiff sMotion for

Extensiorof Timeto File aNotice of Appealis denied
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