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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

BRANDYWINE HEIGHTS AREA
SCHOOL DISTRICT,

Plaintiff, :
V. : No. 5:14ev-06624

B.M., by and through his parents, B.M. and J.M.:
and B.M. and J.Min their own right :

Defendants

OPINION

Plaintiff 's Motion for Judgment on the Adninistrative Record, ECF No. 25:
Granted in Part and Denied in Part

Defendants Motion for Judgment on the Administrative Record, ECF No. 26:
Granted in Part and Denied in Part

Joseph F. Leeson, Jr. March 28, 2017
United States District Judge

l. Introduction

B.M. is a student with autism who attends school in the Brandywine HéiggdasSchool
District. He enteredrandywine Heights as a kindergartener, transitioning to the Digtiiatan
early intervention program. Concerned that Brandywine Heights was not aff@&dihghe free
appropriate public edutian he is entitled to under the Individuals with Disabilities Education
Act (IDEA), 20 U.S.C. § 1406t seq. his parentsequested a due process heapagway
throughB.M.’s firstgrade year. Thegrguedhat the Districtvaited too long to begin plaimy
for his arrival, did not have an appropriate plan in pfacéim when he arrivedand failed to
provide him with a meaningful educational benefit during his kindergarten andréuwde years.
The hearing officer concludetat the District initiallyfailed to account for and control certain
disruptive behaviors that B.M. had exhibited at times during the early interventgnaipr,o
depriving him of a meaningful educational benefit for much of his kindergartennear a
entitling him to compensatory edation for that period of time. But, the hearing officer
concluded that the District rectified the problem toward the end of B ivhdergarten year and
has been providing B.M. withfeee appropriate public education since that time.

Neither side wasrgirely pleased with that outcome. The District believes theist
provided B.M. the education he is due under the IDEA since the time he arrived, while B.M.’
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parent$ maintain that no part &.M.’s first two years at the District provided him with a
meaningful educational benefithe Court largely agrees with the hearing offie@ecision,
with one difference foopinion about the amount of compensatory education that B.M. is due.

I. Background

B.M. began receiving special education services soon after hegonrasie participated
firstin a birthto-three earlyintervention prograrbeforetransitioningto a preschool early
intervention program. In early 2011, partway through B.M.’s second year at tbbquksarly
intervention program, his parents met with representatives of Brandywiglet$ie® consider
transitioning him to kindergarten, but they ultimately decided to keep him in the early
intervention program for an additional year.

In January 2012, B.Ms’parents met again with District representatives. This time, they
signed an intente-register form, committing B.M. to start kindergarten at Brandywine Heigh
in the fall. During that meeting, the District representatives informed’ B dMrents tat they
planned to conduct a reevaluation of B.M. as part of their transitioning planning, and they
explained that they would be sending a permistier@evaluate form that would need to be
completed to authorize them to conduct the reevaludiointhe District did notnail the form
until April 24, more than three months later. According to Brandywine Hegytiector of
special education, it is the Distrgpolicy to wait until the month of April to issue permission
to-reevaluate forms fastudents transitioning from early intervention programs; as she put it,
“That is how we’ve always functioned.”

B.M.’s mother claimghat she did not receive the form in the mail until May 7
Concernedhat the reevaluation might not begin in time to bmpleted before B.M. started
kindergarten, she hardgklivered the form to the District three days later. Pennsylvania
regulations allow schools sixty days from the date of parental consent to costptEnt
reevaluations, not counting the summer mon#ts/ben school yesr22 Pa. Code § 14.1®3.
The District completed theeevaluation on September &leven days after B.Nk first day of
kindergarten.

The following day, the District convened a meeting with Bs\parentsd discuss the
reevaluation anthe Districts overall individualized education program (IEP) for B.M. An IEP
is a“comprehensive pldrhat a school district must prepare for each disabled student, which
must“include ‘a statement of the chilslpresent levels of academic achievemadtfanctional
performance,describéhow the childs disability affects the chilg involvement and progress in
the general education curriculum,” and set owgasurable annual goals, including academic and
functional goals,along with adescription of how the child’ progress toward meetirtgose
goals will be gaugeti Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. Ri6115-827,

! Both B.M. and his parents are parties to this suit, butdorenience of referenctihe Court will simply

refer tohis parentghroughout.
2 Hr'g Tr. 251:24252:18, ECF No. 7 (docket entry number 7 contains the administrative record)
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2017 WL 1066260, at *4 (U.S. Mar. 22, 2017). The development of an IEP for each disabled
student is the centerpiece of the [IDE# education delivery system for disabled studerits.”
(quotingHonig v. Doge 484 U.S. 305, 311 (1988)). An IEP had been created for B.M. while he
was attending the early intervention program (and it had been updateddestyly, inMay
2012), but théistrict’s plan was to craft a new IEP that would be tailored to the learning
environment at Brandywine Heights and that would incorporate insights from thkiegera

At the meeting, B.Ms parents reviewed the reevaluation with various representatives of
the District, butafter more than two hours spent discus#inthey ran out of time before they
could discuss the IEFAs a result, the District scheduled a second meeting to take place twelve
days later, on September 19.

B.M.’s parents penned a letter to the District on the 12th, expressing their ionstinat
a new IEP was still not in plack the absence of a new IEP, the District had been following the
early intervention IEP, but his parents were concerned that the early int@mv&R did not
account for some of the changes in B.M.’s environment, such as the need for a “plan [to] be put
in place to prevent him eloping [from school grounds] . . . [and] a plan for end of day dismissal
[procedures].? But there were also other, more troubling issues with B.Mansition to
Brandywine Heights. Within his first few days, he exhibited some physiagdyessive
behavior, including grabbing a teacher’'s hand and using it to strike himselfheadeand
physically disrupting group activities with other students. B.M. had a histatyiking himself
in the head, as well adriking others with his head when frustrafbdhavior the parties refer to
as“headbutting”), but those behaviors had appeareddoeduring his last year in the program.
Now, they seemed to lveappearing as he acclimat®eda new environment.

On the 18th—one day before the planned IEP meetB\¢§4—-s parents wrotagain to
the District, this time to exprediseir belief that thegevaluation that had been revieweith
themat the September 7th meeting suffered from a number of deficighatesould hamper
the creatiorof an appropriate IEPThey asked the District to arrange for another evaluation of
B.M., this time by an indepelent examiner, at the Distrigetexpense. The District responded the
following day, telling them that hadagreed to their requeSee34 C.F.R. § 300.502
(providing that if a parent disagrees with an evaluation conducted by a schoaljaestsean
independent examination, the school has only two options: convene a due process hearing to
prove that the school’'s examination was proper, or pay for the independent examination).

The IEP meeting scheduled for that day still went ahead as plannete@nsirict
presented B.Ms parents with a draft IEP as well asaommendation that B.Mbe placed in a
full-time learning support classroom at the schimoh written response sent a week later, his
parents informed the District that they disagreed viighglanbecause they believed thatlit
notadequately address certain concerns they had raisedna¢étieg,and they also mentioned

Ex. S7 (references to exhibits refer to the exhibits contained in the adminisnextivel).
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that the plan would need to be revisited after receiving the results of the independent
examination.

Over the next f& weeks, B.M. engaged in more disruptive behavior. During one episode,
which occurred when he was allowed to join the rest of his kindergarten classilmmahg he
“refused to sit in his seat, and began scriptidgudly and crawling around on the flodsefore
“[running] through the class blindand yelling and becoming éxtremely loud and agitatéd.
Concerned for the safety of the class, two teachers had to remove B.M. frobmghe Another
incident occurred during a group speech session. Frustrated that he could not acsess a m
instrument that other students were using, he struck another student with his heathrA s
incident occurred the following day during lunch with his class, where B.M. stnathex
student with his head three times after being prevented from taking a snadkdrother
student’s lunch tray.

B.M.’s parents were kept apprised of these behavioBiddyict faculty. Concerned that
these behaviorwereinterfering with B.M's progressthey sent a letter to the District to request
that a functional behavior assessment be conducted to better understand whyhéngeesbe
were occurring and how to control them. They also asketthéoassessmetd be performed by
abehavioralnalyst at th&erks County Intermediate URitvith whom B.M.’s parents were
familiar. The District agreetb the requestand it contacted the Intermediate Unit the following
day toseekits assistancé.

Toward the end of November, B.M.parents met with District representatives and the
behavioral analyst to lay the groundwork for the functional behavior assessmemng. tbar
meeting, they identified B.N& behaviors of striking himself in the head and striking others with
his head as two particular behaviors of concern to study. Over the next few weelksdata
collected on these behaviors to determine their frequency and timing. They found that B.M
struck his head approximately 62 times per day and struck others with his head api@ig>émh
times er day. Their hypothesis was that he struck his head “to gain sensory stimaiuat to
gain increased adult attenticand struck others with his head when frustrated, such as when he
wasrefused permission to engage in certain activities or when tplerform a certain task.

A report of these findings was finalized on December 19, together with a proposed
positive behavior support plan designed to recognize and control these behaviors. Tliaysame

4 “Scripting’ refers to a behavior ¢fepeating lines from movies, TV shows and bdbkemetimes

“hundreds of times a ddyChristine Gralow]|t Bears Repeating\.Y. Times (Oct. 15, 2008, 9:00 PM),
https://lessonplans.blogs.nytimesw@008/10/15/#bearsrepeating.

> Ex. R1, at 34.

School districtsn Pennsylvania are organized ungarious”intermediate unit§,which provide support
and services for the individual districBee?4 Pa. Stat. 88-901-A, 9-902A.

! The timing of the Districs respnse to this request was not explicitly mentioned in the hearing &fficer
decision, but the record shows that Bd\parentsletter to the District was dated October 3, 2012, Ex4Sand the
District sent a fax to the Intermediate Unit the following,dactober 4, requesting assistance in conducting the
behavior assessment, Ex1S5.

8 Ex. S26, at 3.
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B.M.’s IEP was amended to incorporate that supplart. By late January, District faculty
observed a “noted improvement” in the number of times he struck his head into’others.

In late March, the independent reevaluation of B.M. was completed, whlklelivered
to the District along witlecommendations for his IEP. A notable point of difference between
those recommendations and his coti&P was a recommendatitmplace B.Min a dedicated
autism support classroom, where he could be educated along with other autistic statheart
than the learning support classroom he was currently attending, where haieate@dlongside
other students with various types of learning needs. The independent evaluatordesitechw
that the IEP the District had craftetgetedB.M.’s particular neds as an autistic student, but
they were concerned that addressing those needs in the environment of the $egupany
classroom may leave little opportunity for him to participate in group instructionswalarly-
situated peerdn their view, the ideal setting for him would be a hybrid environment, where he
would receivé‘communication, social skills and behavior” instruction in an autistic support
classroom (those being areas of his greatest difficulty), languagaesrtetion in an ordinary
kindergarten classroom, with ena-one support available (because his language arts skills were
comparable to his peers), and mathematics instruction in agroap, learning support
environment (because they believed that he showed signs of havingeanatith disorder)

The problem with that recommendation was that an autism support classroom was not
available for kindergarteaged students at Brandywine Heights. The independent evaluators
suggested considering placing B.M. in a dedicated autism support classroofffesieatdi
school, but that would haw®meat asubstantial tradeafBrandywine Heights was a familiar
environment for B.M.—he lived just down the street, and before he enrodledas already
“very familiar’ with the schoofrom accompanying his moth&y ParerntTeacher Club
meetings'' Sending him to another school would have deprived him of those familiar
surroundings, and for B.M., transitions from one environment to another were a substantia
source of concern.

At the end of May, toward the end of B.M.’s kindergarten year, his parents met with
District representatives to discuss the independent evaluation. They discysieedening at
least wo of the recommendations: a math program called “TouchMath,” which had a high
degree of success, and phassibility of B.M. receiving language arts instruction in an ordinary
classroom with his peefé.The Districts director of special education also mentioned that the
District anticipated being able to offer an autistic support classroom forsHiMt-grade year
due to an increase in the number of autistic students in the District at that agéHeu®istrict

o Ex. $35, at 1213. In an email dated February 1, 2013, the Distridirector of special education
mentioned that while the faculty had observed some instances of BKihgstithers with his head recently, it was
“certainly not as many as when [the District] was collecting baselinéiddttovember and Decemb&eeEx. P-1,
at 26.

10 Ex. $S32, at 2123.
1 Hr'g Tr. 56:2225, 58:28.
12 Hr'g Tr. 141:15143:14.



also anticipated being able to offém the ability toreceive instruction in a program called

“verbal behavior’—a“research based program of instruction [that is] utilized to teach
communication skill§® B.M. had received verbal behavior instruction during his time in the
early interventn program, but the District had suspended offering that service in 2010 due to an
insufficient number of eligible students.

Along these lines, the District prepared a new IEP for B.M. toward the stas fofst-
grade year. Rather than receivingtiostion in the learning support classroom, he was
transitioned to th new autism support classroom with a plan for him to be included in general
education settings for approximately a third of each day. The Distracpksned to provide
him with verbal behavior instruction, though that instruction did not begin until November of
B.M.’s firstgrade year because the teacher trained in the verbal behavior pradp@inad just
been hired earlier that year, was on maternity leave.

B.M.’s parents filed a deiprocessomplaintpartway through his firsgrade yegron
February 24, 2014, challenging the sufficiency of the education thatiadfeceived at
Brandywine Heights. A Pennsylvania Special Education Hearing OFeldrthree days of
hearingsetweerMay and July 2014 and issuedoaty-page written decision in August.

The hearing officeconcluded that from September 19, 2012, to February 1, 2013—
approximately the first twihirds of B.M.’s kindergarten yearthe District failed to provide
B.M. with a free appropriate public education. In his view, the District did not proplartyfor
or control B.M.’s physically disruptive behaviors, which impeded his learning to thé thait
he wagdeprived of a meaningful edational benefit. The hearing offickrund that the District
had been aware from its knowledgeBoM.’s experience in early intervention that he had a
history of disruptive behaviors, but tHeP the Districtprepared for him at the start of his
kindergarten year did not adequatelgntify and targethose behaviors.

He attributed this problem in part to deficiencies in a behavioral asseshatemd been
conducted as part of the reevaluation the District performed prior to thefdgaM.’s
kindergarten year. He found that the behealiassessmefjumbled numerous disparate
behaviors, poorly defined, into one overall category, and did the same with the functiong of thos
behaviors, rendering the assessment of little value in planning intervetitiorttie hearing
officer's view, thd lack of clarity was partly to blame for the inadequacy of the behavioral
intervention plan that was incorporated into the IEP.

The hearing officer also faulted the District for waiting an unreasonatdera of time
to begin the reevaluation. As mentioned, Bdwharents met with District representatives in
January 2012, while B.M. was still attending the early intervention program, tosiBadvss
transition to Brandywine Heights. At that meeting, Bdvharents signed an inteta-enroll
form, commiting B.M. to begin kindergarten in the District that fall, but the District did not send

13 Decision at 2 { 7 Decisiori refers to the hearing officerwritten decision, a copy of which is included

the administrative record).
14 Decision at 256.



a permissiofto-reevaluate form to B.Ms’ parents-the first step in the reevaluation process—
until nearly the end of April. As a result, the reevaluation was not completed ptehSeer 7,
and B.M.’s new IEP was not completed until September 19—nearly a month into his
kindergarten year. In the hearing officer’s vighat delay wasinappropriate in the
circumstances of this mattel

In sum, the hearing officer concludéied reevaluatiomas delayed too long, and when it
was completed, the portion that dealt with B.M.’s problematic behaviors datootately
analyze themwhich—along with the Districs failure to heed the record of B.M. engaging in
those behaviors during early interventioledto theimplementation of atEP at the start of
B.M.’s kindergarten yeahatlackedan effective plan to control his behavioreeThearing
officer found that it was not until February of B.BIKindergarten year that tBestrict, with the
help of the functional behavior assessment that was performed by the behavigsalfeoma the
Berks County Intermediate Unit, was able to bring B.M.’s behaviors under can&¢ével that
permitedhim to learn.

The hearing officeconcluded that compensatagucation wag order He chose
September 19 as the start date because that was the date that the IEP, andutdenaeleayvior
support plan, were put in place, areldhose Februarly as the end date because he foundat
then, the new behavior suppptan recommended by the behavioral andlysgan to show
positive effects on [B.Ms] behavior.*®

But the hearing officealsoconcluded that since that time, B.M. has been afforded the
free appropriate public educatibe is due. After an extensive review of Bdkindergarten and
first-grade IEPs, and the process the District followed to craft them, he found thatdieed
“appropriate and thorough present levels of functioning, goals that addresses][B.M.’
educdional needs and [that] were constructed so as to be measurable, and speaaigddesi
instruction and modifications that met [B.M]. disabilitie$ by providing for “small group
special education services, individualized for [him] through the providispexially designed
and related services that targeted [his] most serious communicationpatteatisory and fine
motor disabilities.!” He also found that progress data in the record confirmed that Bile"
progress that was meaningful in view of [his] profound combination of cognitive dieatitt

He was careful to note that he was not suggesting tiaDistricts educational services
were perfect, or even that they offered [B.M.] the best possible level ofsgamnd he
recognized that B.Ms “[p]arents, in their diligence, [had] pointed out and pressed for
remediation of a number of flaws and failures in the IEPs and . . . progtaBist’heexplained
that the IDEA does not require a Distritd provide the best possible programatstucent’ or to

15 Decision at 25.

16 Decision at 287.
1 Decision at 2728.
18 Decison at 28.

19 Decision at 24, 28.



“incorporate every program that parents desire for their thid, he found that in many—”
not most”—cases, the District responded to the concerns of 8gdrentsby improving the
services and doing what [they] reasonably propoé&d.”

Against that backdrop, he declined to award any further compensatory education afte
February 1 of B.Ms kindergarten year.

The District responded by filing this action, claiming that the hearing oficed in
awarding compensatory educati@&M’s paents counterclaimedontending that the hearing
officer should have awarded compensatory education for all of 8fivst two years at
Brandywine Heights. The two sides have each moved for judgment on the actmveistr
record?!

. Standard of Review

A party aggrievedby a hearing officeés decisionmay challeng¢he decision ira dstrict
court, and the court, “basing its decision on the preponderance of the evidence, shaliajrant
relief as the court determines is appropria28.U.S.C. § 1415)(2). But that is not an
“invitation to the courts to substitute their own notions of sound educational policy for those of
the school authorities which they revied. of Educ. v. Rowle$58 U.S. 176, 206 (1982). The
IDEA obligates the reviewing couxi receive the recorgenerated from thieearingbelow, and
that implies that the court must giVgue weight to that proceedindd.; see§ 1415(i)(2)(C)(i).

That translates to a standard of review that is characteriZewbdgfied de novd’ S.H. v.
State-Operated Sch. DisB36 F.3d 260, 270 (3d Cir. 2003). In practitepeans that the
hearing officeis factual findings &re to be considered prima facie corfeahdthecourt is
“required to defer to [those] factual findings unless it can point to contrary noraasl
extrinsic evidence on the recdttf Id. If the court does decide to deviate from those findiiitgs
must explain why,in order to “avoid the impression that it is substituting its own notions of
sound educational policy for thoeéthe agency it reviewsld.

The hearing officés legal conclusionare reviewede novo.d.

IV.  The Compensatory Education Award

The District argues that the hearing officer erred as a matter of lawdxyling
compensatory education starting on September 19, 2012, without affordinrgassariable

20 Decision a4, 28.

2 Before the parties filed their motions, the Court granted a thresholdstdnyuB.M: s parents to
supplement the administrative record with two additional docusnantlEP from Decemb@014—approximately
four months after the hearing officer rendered his decisimd a verbal behavior progress report from May 2014,
which one of the witnesses at the hearing had referenced but was unableribgirdee time. The Court admitted
both overthe Districts objection because it appeared that the docureratg have at least some relevance and use
to the Courts review of the hearing officés decisionSeeMem. Op. & Order, ECF No. 24.

= “Nontestimonial, becauséa District Court must accept the state agémcyedibility determinations
‘unless the notestimonial, extrinsic evidence in the record wquktify a contrary conclusioti, much as an
appellate court must defer to the credibility assessments of a trial 8bare Red High Sch Bd. of Educv. P.S.

ex rel. P.S.381 F.3d 194, 199 (3d Cir. 2004) (quotidarlisle Area Sch. v. Scott P. ex rel. BesRF.3d 520,

529 (3d Cir. 1995)).



rectification periodto address the problematic behaviors that emeogéda few weeks earlier,
duringthe first few days after B.M. started kindergart€ne District believes that it should have
beenafforded at least a month to determine whether B.M.’s behaviors requireciten, plus
two months after that to evaluate those behaviors (since Pennsylvania oegysatimit schools
to take up to sixty days to conduct a reevaluation, 22 Pa. Code § 14.124(b)), plus another
unspecified period of time after that to review the results and develop a new bsbayport

plan.

This argument misapprehends the reasoning behirftetiveng officels conclusiorthat
the District fell short of its IDEA obligaons. The hearing officer did netiggesthat the District
took too long to respond to new, never-before-seen behaviors that first emerged after B.M.
started kindergarten; he found that tB® theDistrict crafted failed tqroperly plan for
behaviors that B.M. had a history of engaging ahistory that the District knew about in
advanceSeeDecision at 24 (“The evidence is preponderant that, for two years before [B.M.]
transitioned to the Distritg kindergarten program, the District was on noticeé .thaStudent
had a history of serious maladaptive behaviors that interfered with [his] leamdrthat of [his]
peers’).

It is true that a school district may not alwépe able to act immediately to correct an
inappropriate IEP,particularly if thedistrictis confronted with a “complex problentiat
requires time to address, and for that reason, it is appropriate to exclude froomgensatory
education awartithe time reasonably required for the school district to rectifptbblem.”
M.C.ex rel.J.C. v. Cent. Reg’l Sch. Dis81 F.3d 389, 397 (3d Cir. 1996). But in this case, the
hearing officer found that the District had ample notice of the types of disuhaviors that
B.M. had been known to engageand ample tira to put in place a proper plan to additbesn
but ultimately failedo craft an IEP that was responsive to those concéhisis not a case
where the District needed time to react to a previeusfpreseen deficiency in an IEP.

Taking a different tack, the Distrititrns to thdDEA'’s “child find” doctrine for support.
Under the IDEA, “[s]chool districts have a continuing obligation . . . to identify and egadila
students who are reasonably suspected of having a disabiligrieetthe terrfichild find"—but
the IDEA recognizes that schools must be affordeceasonable tinigo identify and evaluate a
student once the school suspects that the student has a didallgy.Sch. Dist. v. M.R680
F.3d 260, 271 (3d Cir. 2012)he District suggests that because BsMisruptive behaviors had
ceasedy the end otheealy interventionprogram|t should have been affordedemsonable
period of timeafter theyreemergedo identifythemas attributable to B.Ms disabilitiesand
conduct an evaluation.

This argument too misses the makk.a threshold matteneither the hearing offices
decision nor the record supports the District’s contentionBi\t's disruptive behaviors had
completely ceased by the endhid time in he early interventioprogram. The hearing officer
found that the records furnished by the Berks County Intermediate Whiere B.M. attended
early interventior—contained conflicting reports about whether these behaviors had stopped, or
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whether they stilbccurred at timesSeeDecision at 3 9. And the District’s own director of
special education testified thatM.’s early intervention teachbad informedhe District prior
to B.M.’s arrival that his tendency to strike his own head “had diminished, wasrit
completely gontand cautioned the District that his disruptive behaviors may increaseresult
of the transition from one environment to anotth&tg Tr. 256:15-257:7-10.

That asidethere is a second, more fundamental problem with thei@istline of
reasoningThe*“child find’ concept deals with a schoslbbligation to identify and evaluate all
students Suspectedf having adisability.” Ridley, 680 F.3d at 271 (emphasis addédis).
purposes to ensure that each school hasystemn place to identify, locate, and evaluate all
children . . . who have disabilities and need special education and related selvResX rel.
Michael P. v. W. Chester Area Sch. Dis85 F.3d 727, 730 (3d Cir. 2009). Schools are afforded
a reasonablamount of time to discharge this duty in part out of recognition that they need not
necessarilyjump to the conclusion that [a particular student’s] misbehaviootegs] a
disability or disorder.’SeeD.K. v. Abington Sch. Dist696 F.3d 233, 251 (3d Cir. 2012).

But in this sense, B.M. had already been “found.” The District knew before Bfikt
day that he was a student with autistmo had a history of engaging in disruptive behaviors, and
it already had knowledge about his background from the early intervention prograns. Adtis|
case where the District needed to be affofdereasonable time to identify [him] as disabled
before it couldoe expected to implement an appropriate plan to address his Geetsdley,

680 F.3d at 272.
For these reasons, the Court finds no error in the hearing officer’'s conclusion that
compensatory education was warrarfreth at leasas early as September 19, 2632.

The Court parts company with the hearing officer on his conclusion that the period of
compensatory education should begin on Septembetti®date that B.\Vs kindergarten IEP
was put in place—instead of B.M.’s first day of kindergarten, August 26. The heaiicey difl
not explain why he rejected awarding compensatory education for thageviinweeks of
B.M.’s kindergarten year, and in the Court’s view, his finding thatDistrict waited an
unreasonabljongtimeto begin its reevaluation of B.Nbrior to his enroliment @randywine
Heights—a finding which the Court sees no reason to disturb—compels the conclusion that the
period of compensatory education should start on August 26.

As mentioned, it was during a meeting in January 201Btihats parentssigned an
intentto-register fornfor B.M. and agreg with the Districtthat he should beeevaluated as part
of the transition, but the District then waited more than three months, until April 24, to send a
permissionto-reevaluate form to B.Ns parents—the first step in the reevaluation process. As a

2 To the extent the District disputes the hearing off&enderlying finding that the behavisupport plan

included in the September 19, 2012 IEP failed to accurately catalogues Blistuptive behaviors and target them
effectively, or his finding that B.Ns behaviors were occurring with sufficient frequency and magnitusebe
August 2012and January 2013 to prevent him from learning, the Court sees no evidéneaecord to disturb
those findings.
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reailt, the reevaluation was not completed until September 6, and B.M.’s IEP was nottedmple
until September 19. During those first few weehks, District implemented B.Ns IEP from
early intervention, but that IEP did not contain a behavior support$ésix. S3.

The hearing officefound both that the District’'s delay was unreasonable, and that the
reevaluation, once cqutete, did not accurately capture the history and natuBeMf s
disruptive behaviors, which led to the formulation of a behavior supportqlime September
19 IEPthat was inadequate. These finditlgs hearing officer made lead to the conclusiat if
the District hadcommened the reevaluation timely, and if theevaluatiorhadassessed B.Ns
history of behaviors comprehsively and accurately, a new IEP could have been in plabisb
first dayof kindergarterthatcould have afforded him a meaningful educational benefit from the
start.SeeDecision at 26 (concluding thaht Districts inappropriate delay in providingdata
based [functional behavior assessment] deprived [B.M.] of educational benefitie Courts
view, that means that B.M. is entitled to compensatory education starting ornt 2agus

The District contends th#tshould not be faulted for théelay because neithéhe
IDEA nor . . .any other state or federal regulati@bligates it to conduct any reevaluatianall
of an incoming student prior to the studerdirival—at least where the student already has a
current IEP from a previous ggamand has been evaluated within the last three years, as was
the case with B.MSeePl.'s Br. 14, ECF No. 25-1ndeed, gidance from the Pennsylvania
Department of Education confirms that when a student transitions fromrearlyeintion to an
ordinary classroom setting, the school district and the stideatéents have the choiceeaither
conductinga reevaluatiorr forgoing the reevaluation and rehg on an existing IEPPa.Dep't
of Educ.,Early Intervention Transition: Preschool Programs to School-Aged ProgBams
(2003)2*

Butin this case, B.Ms parents and the District decided that a reevaluation was in order,
andthat same guidangeovidesthatwhichevercourse of action is chosenwhetherit be to
conduct a reevaluation or implement an &g |IERP—the school district must initiate tlthosen
course of action “[w]ithin a reasonable period of time from the receipt Ggighedintent to
Register form, but no later than April 13d. at 3-4; seealso34 C.F.R. § 300.303(a) (providing
that a school district must conduct a reevaluation once the district determirtbe thaeds of
the child warrant a reevaluation or a parent requesds Because B.Ms parents and the
District chose to conduct a reduation, theDistrict was obligated to startahprocess with a
reasonable period of time after his parents signed the itat@miroll form and the hearing
officer found thatvaiting three months was not reasonable under these circumstances. For that
reason, compensatory education is warranted from the start of B.M.’s kirtdargear.

The District also takes issue with tbiher end of the compensatory education award: the
hearing officels selection of February 1, 2013, as the end date. ThedDistilieves that
compensatory education sholle awarded for no longer th&@ecember 19, 2012the date that

2 The District itself submitted a copy of this guidance as an exhibit to its me&eBECF No. 252, and both

sides have assumed that thisdance accuratelyescribesheir rights and duties during the transition process.
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the District implemented a new behavior support plan based on the functional behavior
assessment performed by the behavioral analyst from the Betkgy Intermediate Unét the
parentsrequestin thehearing officels view, February 1 was the proper date because he found
that it was not until then that the new behavior support plan “began to show positiveaffects
[B.M.’s] behavior.” Decisiorat 2627.

The Court sees no error in the hearing officer's approach. Compensatory edgcation i
equitable remedy, designed “to place disabled children in the same position theéyheseil
occupied but for the school district’s violations of IDE&’L. v. Ligonier Valley Sch. Dist.

Auth, 802 F.3d 601, 608 (3d Cir. 2015) (quotiRgid ex rel. Reid v. District of Columbi#&01
F.3d 516, 518 (D.C. Cir. 2005))he fact that it took the Distristix weeks to bring B.Ms
behaviors under control after implementing the new behavior support plan can belitrecibd
back to the District failure tocontrol those behaviors during the preceding four months. By the
time the new plan was put in place in December, B.M. was striking his head appebxid2a
timesper day and striking others with his head approximately 60 times perrasyhy-once
every three minutes in a sanda-half-hour school daytlis not difficult to see that the Distrist
inability to reduceB.M.’s behaviordo a manageable levehtil February—even with the benefit
of the new behavior support plans-attributable to the fact that the District allowed those
behaviors to get out of hand from the start. That means that compensatory education is
appropriate for that perio&eeB.D. v. Distict of Columbia817 F.3d 792, 798 (D.C. Cir. 2016)
(suggesting, hypothetically, that if a school district denied a student a free régerppblic
education for one month, but that amenth denial had collateral effects thatercut the
student’s education during other months when the studertteuagprovided a proper
educational program, compensatory education for that entire period would be warranted)

Ultimately, “acourt finding a deprivation of a free appropriate public education should
returna child to the educational path he or she would have traveled had the educational agency
provided that child with an appropriate education in the first pladegdt 620, and in the Coust’
view, that is what the hearing officergrant of compensatory @chtion is calculated to do.

V. The Lack of Additional Compensatory Education

B.M.’s parents argue that B.M. was not afforded a free appropriate public education for
any of his first two years at Brandywine Heights. They believe that néih&ndergaen nor
his firstgrade IEPs met the IDEA requirementsyhich means that B.M. should be awarded
two years of compensatory educatidbhe Courtagrees with the hearing officer that once the
District incorporated an appropriate behavior support plarBri¥b’s kindergarten IEP and
reduced his disruptive behaviot® ‘manageable levels that permitted learriiDgcision at 26,
hereceived the free appropriate public educatiwat the IDEA guarantees.

“To meet its substantive obligation under the IDEA, a school must offer an IEP
reasonably calculated to enable a child to make progress appropriate i fighthild s
circumstances.Endrew F, 2017 WL 1066260, at *10. Progress is the touchstone, bedhese “
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essential function of an IEP is to set out a plan for pursuing academic and functional
advancemerit.See id Any otheryardstick“would do little to remedy the pervasive and tragic
academic stagnatidithat prompted the passage of the IDBAhe first placeld.?

But progress for one student is tlié same as progress for anotlif] enefits
obtainable by children at one end of the spectrum will differ dramaticalty those obtainable
at the other end, with infinite variations in betwead, (quotingRowley 458 U.S. at 202), so
the IEP must be evaluated through the lens of the stsd@n&sent level of achievement,
disability, and potential for growthldl.

It must be remembered that thiee question is whether the IEPresasonablenot
whether the court regards it as ideddl. “[A] state is not required to maximize the potential of
every handicapped child, . . . providee optimallevel of services$,or incorporate every
program requested by the chaddarents.Ridley, 680 F.3d at 269 (quotifg.S. v. Bayonne Bd.
of Educ, 602 F.3d 553, 557 (3d Cir 2010)). The passion parents harbor fochileis success
may be considerahléut “thelDEA guarantees to a disabled chiéah education that is
appropriate, not one that provides everything that might be thought desirablengydaents:
Id. (quotingTucker v. Bay Shore Union Free Sch. DiBT.3 F.2d 563, 567 (2d Cir. 1989)).

The hearing officer examined both B.M.’s kindergarten anddiatle IEPs in some
detail. He found that both IEPs providesppropriate and tmough present levels of
functioning”; indeed, he found that they containedténsivé information about B.M$ present
functioning.SeeDecision at 27, 32; 20 U.S.C. § 1414(d)(1)(A)(i)(1) (providing that an IEP must
contain ‘a statement of the chilsl presentevels of academic achievement and functional
performanc®. He also found that the IEPs containgpbéls that addressed [B.Md] educational
needs and [that] were constructed so as to be meastsd®8,1414(d)(1)(A)()(I)-(111)
(providing that an IB must contain “a statement of measureable annual goals, including
academic and functional goalnd must describe “how the chitdprogress toward meeting the
annual goals . . . will be measurgd’and[provided for] specially designed instruction and
modifications that met [B.Ms] disabilities in such a way as to permit access to the relevant
curricula; see§ 1414(d)(1)(A)()(IV) (providing that an IEP must contamstatement of the

» In Endrew F, which was decided just last week, the Supreme Court clarified thBPaaelsigned only “to

confer an ‘educational benefit [that is] merely . . . moemtte minimi§’ is not enough to satisfy the IDEA. 2017
WL 1066260, at *8. Prior to that decision, some circuitsagjestedhat as long as an educational plan was
calculated to confer something more thateaninimisbenefit, thatvas all that was need The Third Circuit had
once been one of them, but it corrected that mistake more than a decafleeade. v. Ramsey Bd. of Edud35
F.3d 384, 390 (3d Cir. 2006)At one time, we only required that a chddEPoffer ‘more than a trivial ode
minimis educational benefitmore recently, however, we hawauarely heldhat “the provision of merelymore
than a trivial educational benefit’ does not me#® meaningful benefit requiremépannounced ithe Supreme
Court’s1982decision inRowley.” (citation omitted) (quoting .R. v.Kingwood Townshig05 F.3d572, 577(3d
Cir. 2000))). While the hearing officer did not have the benetirafrew F.when he issued his decision, he did not
make the same mistake that some courts have made. He correctly recognized thdharstibe ‘reasonably
calculated’ to enable the child to receive ‘meaningful educational betiefitsot just more than mee minimis
benefits—which he explained means that the child must be affditthedopportunity for ‘significant learning.”
SeeDecision at 23.
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special education and related services and supplementary aidsandssto be provided).
SeeDecision at 27-28.

The IEPs also addressed B.M.’s placement, with an eye toward inclusion ialgene
education settings with his peegee§ 1414(d)(1)(A)(1))(V) (providing that an IEP must contain
“an explanation of the extent, if any, to which the child will not participate with naiieid
children in the regular class His kindergarten IEP provided for placement in a furtie
learning support classroom, with a teacher who, while not a holder offecatztspecificaly in
autism instruction, had six years of experience teaching in an autism suppsrbaim and who
had attended “numerous” trainings and conventions in autism instruseedr'g Tr. 435:6-10
511:10-13. B.M. was also assigned a futle paraprofessiai. The IEP planned for him to
initially spend approximately twelve percent of each day with his peersgdushacademic
activities (with the help of supplementary aids and services), and aimedit@aigyantegrate
him further into the general educatieetting. By the time of his firgfrade IEP, his involvement
in general education settings was upgraded to approximately thirty-fiserpef each day, and
he was able to be placed into a dedicated autism support classroom for the reofiaader
day?® In the hearing officés view, “the District made extensive efforts to provide
individualized services to address all of [B.M.’s] education needs.” Decision at 29.

The hearing officer then crosscheckeddkantesufficiency of the IEPs against B.M.’
actual progress during both yeanghile it must be remembered thidt] he measure and
adequacy of an IEP can only be determined as of the time it is offettesl student”meaning
that“a student’s subsequent failure to make progress in school does not retrospestideiyan
IEP per seinappropriate’—evidence of a studésstlater progress may still be considered to the
extent it sheds light on the reasonableness of the IEP at the time it was SadtatN. v.
Wilson Sch. Dist.70 F.3d 751, 761-62 (3d Cir. 1995) (quotighrmannex rel.Fuhrmann v. E.
Hanover Bd. of EAuc993 F.2d 1031, 1040 (3d Cir. 1993¢ealsoEndrewF., 2017 WL
1066260, at *10gtressinghat an IEP need only begasonably calculatédo enable a child to
make progress becausgrafting an appropriate program of education requires a prospective
judgment by school officials”).

When he analyzed B.M.’s progress during those two years, the hearing officdrthat
B.M. “made progess that was meaningful in view of [his] profound combination of cognitive
disabilities” Decision at 28. With respect to his kindergarten year, the hearing officer found tha
B.M. had made significant progress in a number of areas, both behasoici-asattending to
an activity for up to forty minutes at a time, transitioning to activities that he did efet pvith
only three prompts or less, using functional language, signs, and verbalizations $b itequse
that he wanted, and engaging in various functional activities like putting on his sboks, and
coat and cutting straight and curved lines—and academic, such as counting, writimgnigeg
and ending consonant sounds, providing illustrations to correspond to stories, using logical

% As previously mentioned, when B.M. reached first grade, there werglestudents in need of autistic

support at that age level for the District to offer a dedicated autistic supssrocia.
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phonetic spelling for unknown words, and understandingdefight progressions. The hearing
officer found that in first grade, B.M. made significant progress in, amongtbihgs, sounding
out irregular words, following novel orstep directions, identifying ptigres representing
common nouns, actions, and feelings, and was able to mastgrdidatievel skills in numbers,
geometry, copying and extending patterns, and special subjects like any, hhusic,
technology, and physical education.

B.M.’s parents have pointed to a litany of areas where they believe that histiostruc
could have been improved. But while these criticisms may shaswhe hearing officer
acknowledged-that B.M's first two years at the District were not perfect, they do not show that
the District failed to provide him withan educational program reasonably calculated to enable
[him] to make progress appropriate in light of [his] circumstand&sdirew F, 2017 WL
1066260, at *12.

Chief among those is his paremntsticism of the Districs decision to place B.M. in a
learning support classroom instead of a dedicated autistic support classrawgrhdur
kindergarten year. But as mentioned, when B.M. started at Brandywine Heighéswere not
enough students at that grade level to offer a dedicated autism support classrddi. Embe
placed in an autistic support classroom, he would have had to attend a different school. As
mentioned, that would haw®me at a significant tradeoff in light of the fact tBa¥l. had
becomeamiliar with Brandywine Heightsandthe Districts director of special education knew
at the timethe District was formulating his IEfRat transitions from one environment to another
were a major concern for him. igrTr. 256:15-18.

At Brandywine Heights, his teachsought to tailor the learning support classroom to his
needs. The classroowasself-containedwith a small classize and the hearing officer found
that the learning support teacher adapted the learning support program to B.M., bdtarfemn
years of experience teaching in a dedicated autism support classroom andWiiing with a
fellow teacher who taught in an autism support classroom for older studentsoati®.As
mentioned, the hearing officer found th#tée District mae extensive efforts to provide
individualized services to address all of [B.M.’s] education needsdt 29.

His parents also fault the District for failingpéacehim in an environment where he
could receive instruction in “verbal behavior” during his kindergarten ydas-aforementioned
researctbased method of instructia@esigned tancrease communication skills in autistic
students—which he had been receiving during early intervention. His parents patatdabe
IDEA “clearly places an empséia on practices that are based cierific research,Ridley, 680
F.3d at 277 (quotingssistance to the States for the Education of Children with Disabilities and
Preschool Grants for Children with Disabilitiegl Fed. Reg. 46,540, 46,665 (Aug. 14, 2006)),
and they contend that failing to provide him with verbal behavior instrudaared him a free
appropriate public education.

But as the IDEA itself states, schools are obligated to implement redesreti teaching
methods only to the extent practicable§ 1414(d)(1)(A)(i)(IV), and the U.S. Department of
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Education has expresgigjected mandating schools to employ reseaased teaching methods,
recognizing thatthere is nothing in the Act that requires all programs provided to children with
disabilities to be researdiased with demonstrated effectiveness in addressing the particular
needs of a child where not practicableidley, 680 F.3d at 276-77 (quoting 71 Fed. Reg. at
46,665). As mentioned, during B.M.’s kindergarten year[Dis¢rict did not have the capacity to
offer anautism support classroom witldadicatedeacher trained in verbal behavior instruction
for students of B.M.’s age. Nonetheless, his learning support teachelnewdaifhad experience
teaching in an autism support classroom, reached out to another teacherlaidhe/isc was
certified in verbal behavior instruction to seek advice on techniques that she coglchénpin
her classroom. Hr'g Tr. 515:10-%8.

Moreover, aghe hearing officer pointed ouhe reevalation the District performed of
B.M. did notrecommendhathebe given verbal behavior instruction. The independent
evaluators—retained at his parents’ requeseviewed the IEP that the District prepared for
B.M.’s kindergarten year, which did not provide for verbal behavior instruction, and they
nonethelesexpressed the belighat the IEP the District crafted for him targeted“iwsry
significant needsfor improved communication skills. Ex. S-32, at 23. That comports with the
hearing officets finding that B.M.’s kindergarten IEP provideggecially designed and related
services that targeted [his] most serious communication . . . disabaitidther needs.
Decision at 2728.

The District was able tprovide anautistic supportlassroom for B.M. during his first-
gradeyear, taught by eecentlyhiredteachemwho was able to provide the verbal behavior
instruction that B.M.’s parents sought. But, thaylt the District for the fact th&.M.’s teacher
was on maternity leave during the first tmonths of the year, which meant that the verbal
behavior instruction did not commence until November the same reasethat the District
did not violate the IDEA by failing to offer B.M. verbal behavior instructionmyhis
kindergarten year, that ntention is unavailing. Nor is theziticism they have leveled at his
teacher'sverbal-behaviocredentialsIn anticipation of B.M 3 firstgrade yearhis teacher
attended a threday training on verbal behavior instruction, and during the year, she continued
to meet with consultants from the Pennsylvania Training and Technical Assistatwerkie
(PaTTAN)on a monthly basi® refine her techniques. In B.M.parentsview, “she was
learning the program while implementing iSeeDefs. Br. 39-40, ECF No. 26. But thdwil to
mention that before she joined Brandywine Heights, she had worked in a verbal behavior
classroom, where stienplement[ed] verbal behavior with other students with autism, and . . .
[had been] trained [by] consultants frélaTTAN” Hr'g Tr. 621:7-18. As mentioned, she
continued to work with those consultants while teaching B.M., ahgldenthosemeetings, she

2 At times in their brief, B.Ms parents appear skeptical of the Distsictontention that there were not

enough students at B.M.age level to allow it to offer a dedicated autism support classroom fantiesdarten
year, but the hearing fider credited the Districs explanation, and the Court sees no evidence in the record to
disturb that finding.
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worked with another verbal behavior teacher at Brandywine Heights, who served esrbal
behavior internal coachltl. at 654:3-9.

B.M.’s paents emphasize the fact that B.Mas not able to meet a number of his goals
in his kindergarten and first-grade years, and that, by the end of first gosde of his skills—
such as reading and mathvere still at a kindergarten levdlhe hearing officer acknowledged
that B.M. did not succeed in each of his goals. Both for B.M.’s kindergarten year dinsit-his
grade year, the hearing officer carefully revieveach area of skill, noting each aneavhich
B.M. made meaningful progress asach area imvhich he did notSeeDecision at 14-15, 18-19.
But he found that, on balance, B.Mmade progress that was meaningful in view of [his]
profound combination of cognitive disabilitiesd. at 28. Whie he recognized that B.Ns.
failure to keep pace with hggadelevel peers in certain academic areas wagaous concern,”
he correctly pointed out that whether a student has been afforded an opportunity for fukeaning
educational gain must be asseis4a light of the childs potential’—in this case, a child who
has“a combination of cognitive disabilities that serigusompromised [his] ability to learhld.
at 3233. Whereas here, a student“isot fully integrated in the regular classroom” andy
“not be able to achieve on grade |évelall areas’his educational program must be
appropriately ambitious in light of his circumstarieegvhich may not mean “gradevel
advancemerit SeeEndrew F, 2017 WL 1066260, at *11 (discussitige IDEA’s reuirements
in the context of a student with autisriihe “core of the IDEA” is the need to “focus on the
particular child”; there is no “one test for determining the adequacy o&gdnal benefits
conferred upon all children covered by the Addl.”at *8, 10 (quotingRowley 458 U.S. at 202).
For that reason, theupreme Court has twice rejected tlatention that a school violates the
IDEA if it does not “provide a child with a disability opportunities to achieve acedsmscess
... that are substaally equal to the opportunities afforded children without disabiliti8ged.
at *12 (citingRowley 458 U.S. at 198). Just as B.M.’s educational program “musipeeially
designedto meet [his] uniqueneeds, so too must the adequacy of that program be measured
against his “levels of achievement, disability, and potential for growdhdt *10 (quoting
§ 1401(14), (29)).

The Court has carefully reviewed each criticism Bdharents have levied at the
education he has been afforded, but the Court agrees with the hearing offitte édatcational
program the District crafted for him for his first two yea@nce it appropriately addressed his
disruptive behaviors that interfered with his learningas reasoably calculated to enable B.M.
to make appropriate progress.

3 B.M.’s parents also criticize the reevaluation of B.M. that the District perfoimeticipation of his

arrival at Brandywine Heights, which informed the design of his kindengdEP. Primarily, they take issue with

the fact that, in their view, that reevaluation did not include a propelidaatbehavior assessme8ee??2 Pa.

Code § 14.133 (providing that if a student exhibits behavtwat interfere with learning, the IEP team must develop
a positive behavior support plémat isbased on a functional behavior assessment). But even if that is ththatse,
will be remedied by the compensatory education award that B.M. is to redeiveentitied tacompensatory
education from his firaay of kindergarten until February 1, 2013, and by then, the behaviorastainaiyg the
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VI.  Conclusion
The hearing officer correctly concluded that B.M. is entitled to compegsadoication
until February 1, 2013, of his kindergarten year but should have started that awagdirsih hi
day of kindergarten—August 26, 2012—rather than September 19. Otherwise, the Court agrees
with the hearing officethat after February 1, B.Meceived a free appropriate public
educatior?® Accordingly, the hearing offices decision is affirmed ipart and reversed jpart.
A separate order follows.

Berks County Intermediate Unit had conductddranal functional behavior assessment, and the District had
incorporated the results of that assessment into his IEP. In all other retipe@surt agrees with the hearing
officer’s finding that the reevaluation was comprehensive and addressezhalbfsuspected disabilities.

2 In a footnote in their brief, B.Vs parents mentioned that they were also seeking relief under § 504 of the
RehabilitationAct of 1973,seeDefs! Br. 20 n.11, but they did not address the Act. Because the Court concludes
that B.M. was afforded a free appropriate public education aftenury 1, that is equally dispositive of any claim
they sought to raise and preserve under § S8dAbington 696 F.3d at 253 n.8.

18



