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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

WILLIAM J. EINHORN,1
as administrator of the :
Teamsters Trust Fund of Philadelphia & Vicinity,

Plaintiff, :
V. : No. 5:14:v-06924

SUSAN MCCAFFERTY;
DEBORAH MCCAFFERTY,

Defendant.

MEMORANDUM OPINION

Plaintiff 's Motion to Dismiss the Counterclaim: Granted?
Susan McCafferty s Motionsfor Summary Judgment:  Granted in Part, Denied in Part
Deborah McCafferty’s Motion for Summary Judgment: Granted in Part, Denied in Part

Joseph F. Leeson, Jr. March 31, 2016
United States District Judge

l. Introduction

On March 9, 2013, Kevin McCafferty died at the age of B was a participant in the
Teamsters Pension PlahPhiladelphia and Vicinity, but he had not yet reached the minimum
age to begin receiving benefist the time of his deatlKevin was married to Susan
McCafferty; she is currdly receiving benefits from thBlanin the form of a preetirement
surviving spouse benefit thedbmmencean the first day of April2013. Kevin and Susan were

married for less than a year when Kevin died, which means that, under the tenm® lairt,

! After this action was filed, Adam H. Garner replaced Einhorn as the plamiattator.SeeOrder, Dec. 7,

2015, ECF No. 27.

2 Defendant Deborah McCafferty did not serve any response in opposition taotios, and the motion is
therefore granted as uncontest8deE.D. Pa. Local R. Civ. P. 7.1(c).

3 This matter is before the Court upon the cnoggions of Defendants Susan ®&fferty and Deborah
McCafferty for summary judgment, but the parties have stipulated tetlingnt facts and seek only a
determination of the implications of those facts under federalSaeStipulation of Facts, ECF No. 14.
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Susan is entitled ta benefit of only sixty monthly payments, rather than a lifetime anfsige
29 U.S.C. § 1055(e), (f).

Susan was Kevia second spouse. He was previously married to Deborah McCafferty,
but they divorced in 2005 after twentyo yearsof marriage. As part of their divorce
proceedings, Kevin and Deborah reached an agreement on the division of theirasseiis|
which they memorialized in a document entitt@ivision of property jointly owned by Kevin
and Deborah McCaffertyyThe divorce decree they obtained in Pennsylvania state court
incorporated this agreement by reference. Among other things, the agrseates)t“Kevin
agrees that when the divorce papers are completed, Deborah is entitled tdisalfark
pension.® Deborah, however, is not currently receiving any benefits frorRldre

The problem for Deborah stems from a provision of the Employee Retirementlncom
Security Act of 1974 ERISA"). Under ERISA, a participant in a covered pension cannot
alienate anyart of his or her interest in the pension except through a device known as a
“qualified donestic relations ordéror “QDRO.” Seeid. § 1056(d)(1), (3)After Kevin died,
Deborals attorneycontacted the Plato inform it that, pursuant to the divorce deebetween
her and Kevin, she was to receive one half of the value of Kevin’s pensioRldrresponded
that ithad not received a QDRO to that effeghich meant that sh@asnot entitledto any
portion of Kevins pension.

A series of questions beamn ahether Deborah can secure any benefits from the Plan
First, what type of interest in Kevpension does the divorce decree purport to give Deborah?

Second, does the divorce decree satisfy the requirements of ERISA to allow Debehalono r

4 Seeid. Ex. B 8VII(C), ECF No. 141. Exhibit B to the Stipulation of Facts contains a copy of the
“Summary Plan Descriptidrior the Teamsters Pension Plan of Philadelphia and Vicinity, whichinspdified
summary of the official Pension Plan and Trust AgreenTdreparties have not supplied a copy of the official text.
5
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that decree to secure whatever interest she may fidmel, if the decree does not meet

ERISA's requirements, could Deborah seek an amended order in state court and rely on that
order to secure her interest? Finatlges the fact that Susan is already receilggefits from

the Planaffect Deborals ability to vindicate any interest she may have?

The answers to these questions compel the conclusioDgbatah has an enforceable,
separate interest in fifty percent of Ke'gipension, but whether that interest survived Kevin’
deathdepends upon the terms of the Plan, wisch question that the Plan administrator must
answer. Deborah cannot obtain an interest in the survivor annuity that Susan is currently
receiving, which means that if Deboratseparatenterest was extinguished by Keiardeath,
she is not entitled to any benefits.

l. The divorce decree granted Deborah a separateterest in Kevin’s pension but
likely did not grant her surviving spouse rights.

The separation agreement provided ttizorah is entitled to half of [Kevin’s] work
pension.” There are generally two approaches to dividing pension benefits bgtoesesSee

Samaroo v. Samaroo, 193 F.3d 185, 187 n.2 (3d Cir. 1999) c@ltexlthe“shared payment”

approach, divides the pension benefits‘split[ting]’ the actual benefit payments made with
respect to a participant under the plan to give the alternate payee part of eaehtpaysS.

Dept of Labor, Emp. Benefits Sec. AdmirQDROs: The Division of Retirement Benefits

through Qualified Domestic Relations Ord&8 (2014), http://www.dol.goebsapdf/qdros.pdf

[hereinafterQDROY; Samarop193 F.3d at 187 n.2Inder that approach, the beneficiary does

“not receive any payments unless the participant receives a payngeatready in pay status.
QDROs supra, at 30. This approach was at worBamaropwhele a divorce decree provided,

“Husband has a vested pension having a present value, if husband were to retirarat,tbfs ti



$1,358.59 per month. At the time of husband’s retirement and receipt of his pension he agrees to
pay to wife one half of said monthly amour8€e193 F.3d at 187.
The alternative, called tHeseparate interésapproach, “divide[s] the participast’
retirement benefit (rather than just heyments) into two separate portions with the intent of
giving the alternate payee a separate right to receive a portion of the retibemeiit to be paid
at a time and in a form different from that chosen by the particip@BtROs supra, at 30An

example of thisapproactcan be found in Files v. ExxonMobil Pension Plan, 428 F.3d 478 (3d

Cir. 2005), where a property settlement agreement provided, “The Husband is th@oame
Exxon pension . . . . The wife shall be entitled to one-half of the Exxon penioat™480. As
the court found, this language revealed the husband was “conveying to her a portion of . . .
[husbands] interest in the Plahrather than just an interest in sharing in any benefit payments
that her husband receivdd. at 488(alternations in original) (quotinBamarop193 F.3d at
187 n.2).

Here, as irFiles the language of the settlement agreement reveals that Kevin intended to
afford Deborah a separate interest in fifty percent of his pension, rathea thareinterest n
sharing a portion of any benefit payments that he later recditeglis a critical difference,
because under the shared payment approach, the former spouse receives notlpadidigant
does not receive any paymefttserewould be no payments split). Kevin died before he
began receiving retirement benefits, which means that if Deborah had been gwarsioated
payment interest, she would not have been entitled to any beBefitsnder the separate
interest approachptcause the spouségnefits are independent, neither spouse’s benefits stop

upon the death dhe other’. See2 Brett R. Turner, Equitable Distribution of Property 8§ 6.34 (3d

ed.), Westlaw (database updated Nov. 2@&B)phasis omitted).



However,there may ba problem for Deborah.tAhe time of Kevirs death, he had not
yet reached the minimum age to be eligible to start receiving benefits frdthathé/Nhile a
person who is afforded a separate interest in someone else’s pension plaaddikesatplan
participant inhis or her own right, that person nonethelesshot . . . receive a benefit earlier
than the date on which the participant reaches his dehdrest retirement ageynless the plan
permits payments at an earlier da@DROs supra at 40. Under the terms of some pension
plans,this means thaf the participant dies before reaching thmimum retirement agany
person who holds a separate inteneshe participant’s plan loses thaterestSeeRaymond S.

Dietrich, Qualified Domestic Relationgd®rs§ 10.04[1] Lexis 015.

Other pension plans are different. They apply the so-called totally severedcpproa
which means thavhen a participant gives another person a separate interest in his or her pension
plan, the plan completely separates the two interests, leaving the participém aedeficiary
as two autonomous plan participants. Under these plans,
an alternate payee [cabggin receiving her entitlement when the plan participant
reaches retirement age, whether the participant actually retires or continues
working. If the plan participant dies before retirement, the alternate pagge m
begin receiving benefits when the peagant would have reached retirement age;
the participaris death, whether it occurs before or after the participant reaches
retirement age, therefore does not affect the alternate’gsagmtlement.

Krushensky v. Farinas, 189 P.3d 1056, 1062 (Alaska 2008) (citing David Clayton Céad,

Complete QDRO Handbook 70 (2d ed. 2004&eDietrich, supra, 8 10.04[1]. This approach

fully protects a former spouse who holds a separate interest in a pension agaisisottibe
participant dying before reaiciy the minimum retirement age.

The parties have not provided a copy of the official text of the Pension Plan and Trust
Agreement that governs Kevérpension. Instead, they have provided onlgarfimary Plan

Descriptiori that contains a simplified overview of the official Agreement, and the Summary



does not appear gpecify whether or not the Plan appli€$aally severed approach” to

separate interests, so it is unclear whether Deborah may have lost her sefgaestenhen

Kevin died before reachintpe minimum retirement age. Regardless, because the answer to that
guestion would require an interpretatiortiod terms of the Plaio determine whether Deborah
hasa valid claim for benefits, the Plan administrator must be permitted the first oppottun

make that determinatioseeHarrow v. Prudential Ins. Co. of Am., 279 F.3d 244, 254 (3d Cir.

2002): Zipf v. Am. Tel. & Tel. Co., 799 F.2d 889, 894 (3d Cir. 1986).

If it turns out that thé’lan does not apply the totally severed approach, Delsorah’
separate interest was likely extinguished. If that is so, the only wayhthabsld obtain any
benefits from the Plan is if shetise holder of another type of interest: the right to be deemed
Kevin's“surviving spouse.” Pension plans governed by ERISA must providaalified
preretirement survivor annuity” to the surviving spouse of a vested participant vehoetiee
their pension benefits commence, provided that the two wemgech&or at least one year.

29 U.S.C. § 1055(a)(2), (f). Kevin’s pensiplan goes a step further by also offering a limited
annuity to a surviving spouse who was married to a plan participant for less thagaoaé the
time of the participais deatlf That, as previously mentioned, is the benefit that Susan is
currently receiving. While that benefit is normally for the spouse to whom the placigzent

was married at the time of death, a participant can assign that interest teadpouse,
provided, as with the alienation of any pension benefit under ERISA, that the interest is
transferred through a QDRGeeid. § 1056(d)(3)(F)Samarop193 F.3d at 191. By securing the
right to be teated as th&surviving spouse,” a spouse who holds a sepanéteest in a former

spouse’s pension (that does not follow ttedélly severed approaghcan protecthe risk of

6 Stipulation of Facts Ex. B g11(C).



losing that interest in the event the former spouse dies before reehimgnimum retirement
age._Se®ietrich,supra § 10.04[1].

The question that must be answered tieewhetheriKevin and Deborah intended for
Deborah to be treated as Kegisurviving spouse, such that she, rather than Susan, should be
entitled to his preretirement survivor annuity. The divorce decree and the setigreEment
are both silent as to survivorship rights in Kevin’s pension, fitte“cases are divided on
whether an order which divides retirement benefits in general can beueah&trdivide survivor
benefits’ Turner,supra, 8 6:46. The majoritf cases however, hold that “any order which
divides retirement benefits without accounting for survivor benefits” does narcantiving
spouse status upon a former spolsdJnder that view, Delrah would not possess thght to
be treated as Kevis aurviving spouse, because both the settlement agreement and the divorce
decree were silent on the question of survivorship rights. Only if Deborah could peasuade
Pennsylvania state court to amend the divorce déangvide her with that right would she
entitled to surviving spouse benefits from the penss@eSamarop193 F.3d at 187-89
(discussing a surviving spouse’s success in petitioning a state court to ameirsdiag @ixorce
decree to afford her surviving spouse rights); Turner, supra, 8 6t4B6¢court is unwilling to
conclude that language dividing retirement benefits divides survivor benefispdhse seeking
to divide survivor benefits can still ask the court to reform the original |@y@gieacorrect a
mutual mistakeObviously, the moving spouse must prove that both parties actually intended

that survivor benefits be divided.”

! Samarossuggested, in dicta, that when a spouse is granted a separate interestiona geopposed to an

interest in sharing benefit paymentsat may weigh in favor of finding that the penstarider intended to also
confer upon the former spouse the right to be treated as the surviving.§eei93 F.3d at 187 n.2. But whether
that is a sensible interpretation of the pattietent depeds in large part on whether the pension plan in question
follows the totally severed interest approach. As the Supreme CoudsKarecognized iKrushensky bestowing
a qualified preretirement survivor annuity on a former spouse wiis adeparatetigrest in a plan that follows the
totally severed interest approach would‘bausudl and likely conflict with the spouseseasonable expectations.
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Whether Deborah should be treated as Kevin's surviving spouse does not matter if the
Plan instead follows the totally severed approach, becausgdbhlat mean that her separate
interest was not extinguished by KewdreathSeeKrushensky, 189 P.3d at 1062-63. Indeed, if
Deborals separate interest survived Kevin's deaitffiordingher the additionaight to receive
the survivor annuity would likelgive her‘substantially more than the parties bargained for,”
because she could simultaneously collect both the ordinary pension payments fseypainaie
interest in the pension as well as payments from the survivor annuity, which wouldrecome
Kevin's half of the pensiond. at 1063.

At this juncture, the following can be saich&divorce decree awarded Deborah a
separate interest in Kevepension, which may have survived Kevin’s death, depending upon
whether the Plan follows the totally seveegproachlf her separate interest did not survive,
Deborals only recourse would be to the Plan’s qualified preretirement survivor anntith w
Susan is currently receiving. Howevbecause the divorce decree did not explicitly give
Deborah the right to be treated as the surviving spousékslyedoesnot possess that interest
(absent a state court amending the divorce decree to award that right to her).

I. The divorce decregualifies as a QDRO under ERISA, whichpermits Deborah to
enforce her separate interest, but is not sufficiently specific to allow Deborab

enforce a surviving spouse interest.

The next question that must be answered is whether the divorce decree qualifies as

QDRO, because a person can enforce an interegiansaaon—whatever that interest may-be

onlyif the right to that interest is embodieda QDRO® As the term suggests, a QDRO is

Seel89 P.3d at 1063.he construction of the divorce decree is a matter of state law, and the Perniasydvats do

not appear to have addressed this question.

8 Whether a state domestic relations order qualifies as a QaRQjuestions of statutory construction over
whichreviewing courts exercise de novo reviewiles 428 F.3d at 486. It is not cleaom theStipulation of Facts
whether the Plan was furnished with a copy of the divorce decree and whetRésimade a determination of
whether the decree qualifies as a QDRO. Regardhgss;ourt would be required to make that determination anew.
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simply anystate domestic relations ordéhatis “qualified.” To be & qualified’ domestic

relations order, the state ordeust metcertain criterisset forth under ERISA. Among other

requirements, the order mustiéarly specif[y] the following information:
(i) the name and last known mailing address (if any) of the participant and the
name and mailing address of each alternate payee covered by the ordwe, (i) t
amount or percentage of the participarienefits to be paid by the plan to each
such alternate payee, or the manner in which such amount or percentage is to be
determined, (iii) the number of payments or period to which such order applies,
and (iv) each plan to which such order applies.

29 U.S.C. § 1056(d)(3)(CY.hese requirements serite reduce the expense of ERISA plans by

sparing plan administrators the grief they experience when because oaimtzedncerning the

identity of the beneficiary they pay the wrong person, or arguably the wrosmnpand are sued

by a rival claimant.Metro. Life Ins. Co. v. Wheaton, 42 F.3d 1080, 1084 (7th Cir. 1994).

The settlement agreement incorporated intalihierce decree satisfies these criteria. It
includes the names of both Kevin and Deborah, specifies the percentage of Beinteadst in
the pension (namely, fifty percent), and while the agreement does not mention the pamsion pl
by name, it refers tKevin's “work pension,” which makes clear that the plan in question is
Kevin's Teamsters Pension Pldrhe statuteequires that an ordeclearly speciffy] the plan; it
does not require that the QDRO specify the plan by n&eed. (finding that a reference a
divorce decreéo “the life insurance which is presently carried through [the spsis®ployef
was sufficient to permit the identification of the plavithout significant ambiguity).

The agreement also contains suffi¢igriormation to clearlyspecifya mailing address

for both Kevin and Deborah. The agreement makes reference to two parcels of rexdy pinap

SeeStipulation of Facts 1 13 (stating that the Fund denied Delsorafjuest for benefiton the basis that there was
no Qualified Domestic Relations Order on'filemphasis added)).

° ERISA defines ddomestic relations ordeas"any judgment, decreer order (including approval of a
property settlement agreement) which . . . relates to the provisioficsapport, alimony payments, or marital
property rights to a spouse, former spouse, child, or other dependent ofipguartend . . . is madeisuant to a
State domestic relations law (including a community property 1e28) U.S.C. § 1056(d)(3)(B)(ii).
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Kevin and Deborah jointly owned. One, which appears to have been their marital heme, wa
allocated to Kevirt? The other was allocated to Deborah. The agreement explains that Kevin and
Deborahpurchased this property to provide a home for Deborah’s parents, who paid rent to
Kevin and Deborah andere name@nepercentowners on the deed. The agreement does not
reveal whether Deborahparents still resided there at the time of the divorce or whether

Deborah planned to reside there herdmit the address of a residential property owned by
Deborah'* and possibly occupied by her parents, is sufficient to constitute a mailingséuire

her!? SeeStewart v. Thorpe Holding Co. Profit Sharing Plan, 207 F.3d 1143, 1151 (9th Cir.

2000)(finding a reference in a marital dissolution order to the address of ly fasidence that
was awarded to one of the divorcing spouseaseet this requirement, despite the fact that the
order did not formally declare the family resideriseaddress as [the spolsgecurrent mailing
addres?).

Finally, because the divorce decree gr@dborah a separate interest in the pensian,
decree necessarigpecifies thénumber of payments or period” to whiblerinterest applies.
The defining feature of a separate interest in a pension plan is tipddnlaelministrator‘treats
each spouse as an independent participant under the plan,”"mdgcts that[e]ach spouse can
determine independently the date on which his or her benefits will start.” Turpes, § 6:34.
Unlike a grant of a shared payment interest in another’s pension, which mayverlyeg
beneficiary the right to share in artz@n number of benefit payments or the right to share benefit

payments for a certain period of time, the number of payments or period to which Deborah is

10 SeeStipulation of Facts Ex. A 11, 4.

1 Because Deborak parents may still own one percefthe homeDeborah ows at least ninetpine

percent of it.

12 A number of courts have found that this requirementes@mbe satisfied simply by the presence of the
address of the party attorneySeeStewart 207 F.3d at 1151. This Court expresses no opinion on the merits of that
view, other tha to observe that, because the attorclegnt relationship i§a quintessential principagent

relationshig, Comnir v. Banks 543 U.S. 426, 436 (200%iting Restatement (Second) of Agency,&mt. e (Am.

Law Inst. 1957)), it is not without reason.
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entitled is inherent in her right be treated as an independent plan particiPaktcordingly,
thedivorce decree qualifies as a QDRO with respect to Del®ssiparate interest in the
pension.

However, the divorce decree does not meet the statutory requirements neoestany
Deborah to be treated as Kegisurviving spouseif(she wasawardedhat right which, as the
Court has already observed, is unlikely). To give a former sgbhasgght to be treated as a
pension participant’s surviving spouse, the domestic relations order must meet nbeonly t
standard QDRG@Gpecificity requirementdut hie ordemust alsd specificallyassign surviving

spouse rights” to the former spouse. Hamilton v. W&sdte Plumbing & Pipefitting Indus.

Pension Plan, 433 F.3d 1091, 1099 & n.9 (9th Cir. 26Samarop193 F.3d at 187 n.2ee
alsoFiles 428 F.3d at 487 (“Not surprisingly, the [plan administrator] denied thefeks claim
for the preretirement survivor annuity on the grounds that the DRO did not mention her
entitlement to such rights. . .”). This requirement derives fraapart ofERISA that provides

that aformer spouse can be treated as a surviving spouse only “[t]o the extent provided in [a

gualified domestic relations ordeSee29 U.S.C. § 1056(d)(3)(F). To convey surviving spouse

rights to aformer spouse, a domestic relatiamder must therefore clear tWeeparate hurdles.

13 The Department of Labor expresses the view, in a booklet prefiarptbvide general guidance about

QDROs; that if a separate interest QDRO intends to afford the interest holderhteafa plan participant, the
QDRO must specify thathe alternat@ayee [has] the right that the participant would have had under the plan to
elect the form of benefit payment and the time at which the separate intéirbstpaid” QDROSs supra at 31.
Because that right is inherent in the very concept of a separate interest ar geosiors pension, it should not be
necessary to reiterate that feature in order to clearly specify the time at whreltifhient can begin receiving
benefits. A grantor could restrict that right by specifying a partidira when tke beneficiary will receive the
separate intereseeid. at 40,andif a grantor so chooses, then it would be necessary to make reference to that
limitation in the QDRO. But when a grantor does not intend to restrict the ordights of a separate inmtsst

holder, making an additional, explicit reference to“thember of payments or peribdimply to track the statutory
language is not necessary to meet the statatarity requiremenSeeHawkins v. Comrir, 86 F.3d 982, 991 (10th
Cir. 1996) (citingWheaton 42 F.3d at 1085) (recognizing that a state order does not fail to meet thieigpeci
requirements of § 1056(d)(3)(C) simply because the dfdéded to track the language of the statuovided that
“the criteria of the statute were satidfia substancg.
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The first hurdle is [ERISA’s] specificity requirements, which apply no enathat type of
pension right is being assigned in a [domestic relations order]. But if partibgfofder seek to
assign sunving spouse rights, then the second hurdle—§ 1056(d)(3)(F)—comes into play.”
Hamilton, 433 F.3d at 1099 n.9.either the divorce decree nor the settlement agreement
incorporated into the decree mention surviving spouse rights. This means that eeehvibtce
decreecan be interpreted @mwardDeborah those rights (without having mentioned them by
name) and even if the divorce decree othervgsalifiesas a QDRG-which the Court finds it
does—the decree nonethelassnot sufficient under ERISA to givideborahthe ability to
enforceany surviving spouse rights she may have, because the decree does not make explicit
reference to surviving spouse rights.

In theory, if Deborah could persuade a state court that Kevin intéo@eadard her
surviving spouse rights, the court could issue a neerdlt explicitly assigns thosights to
herin order to satisfy ERISA requirementBut under the law of this circuit, such an order
would fail to qualify as a QDRQOn Samaroo, a former spouse who was awarded a shared
payment interest in her former husband’s pension sought to be treated as the hushawidg sur
spousafter the husbansldeath so that she could collect the qualified preretirement survivor
annuity. 193 F.3d at 188 here, as here, it was unclear whether the original divorce decree
afforded her that right because the decree was sitetite topic of surviving spouse right®eS
id. at 187 n.2. However, the former spouse was able to obtain a posthumous state court order that
explicitly awarded thatight to her._Id. at 188. Despite her efforts, the court held that the
posthumous order could not qualify as a QDRO under ERISA. The ofthv was not that it
failed tomeet the specificity requiremeiiut rather that it violated another ERISA provision.

Under the statute, state order cannot be deemed a QDRO if the dreguire[s] a plan to

12



provide increased benefitsSee29 U.S.C. § 1056(d)(3)(D)(ii). On the day that the former
husband died, there was no valid QDRO in place that gave the former spouse tloebeght
treated as the surviving spouse, which meant that any surviving spouse bapsditsthat day.
SeeSamarop193 F.3d at 190rhe posthumous order that the former spouse obtained was, in
effect, an attempt to resurrect benefits traat ceased to exist, sek at 187 which would have
required the plan to provide increased benefits in violation of ERI&&\. at 190.

Accordingly, the court held that a former spouse cannot obtain surviving spouse lieaefits

valid QDRO conveying those benefits does not exist on the date of the partiipeatt!’

14 This reasoning could suggdbat no posthumous state court order could ever be qualified as a QDRO,

regardless of whether the interest sought relates to surviving spmesfgdor any other type of benefit, because
any interest not secured by a QDRO lapses with the partitspdeath and cannot be resurrec®ek193 F.3d at
193 (Mansmann, J., dissentin§T 6day the majority holds, in effect, that a state ¢eysbwer to enter or modify a
[QDRO] with respect to a participasinterest in a pension plan ends with the particigadéati.). Samaroo
however, expressly limited its reach to the facts before it, 193 F.3d at3,2hd six years later, the Third Circuit
alloweda former spouse to qualify a posthumous order as R@@here the former spouse was seeking a separate
interest in a pension, rather than surviving spouse rigbtfiles 428 F.3d 478, 48&s a resultFileseffectively
confined the applicability of thBamaroaule toblock only attempts to rely upon a posthumous order to obtain
surviving spouse benefits, rather than any other type of pension b8eefd. at 487 {[W]e conclude that Files
does not seek a survivorship benefit and that, thereédamarods not controlling:); id. at 491 {Nothing in. . . our
precedent . . . requires that a QDRO be in place prior to the death of a plan pasibgathe QDRO . . . simply
seeks to enforce a separate inteirest pension benefit that existed before the death of the plan partitipant.
(emphasis addegd

Filescould be read to suggest tl&tmaroads even more limitee-that the rule oSamarodarsa former
spouse from attempting to use a posthumous state court order to obtain behefithe benefits sougtare
surviving spouse benefitmdthe originalstate courtlivorceorder did not intend to award those rightshis
reading is correcDeborahmight not be barred from seeking an amended state court order that lgxglveitds her
surviving spouse rights, provided that sioelld establish that theriginal divorce decree intended #avardher
those rights. Iikiles the courtobserved thdtthe detailed QDRO requirements set forth in ERISA are devoid of any
requirement that a QDRO be in place before plan benefits reach pay statuthemdari, seeid. at 489 (citingTrs.
of Dirs. Guild of Am. Producer Pension Benefits Plans v., 7484 F.3d 415, 421 (9th Cir. 2000), amende@%by
F.3d 661 (9th Cir. 2000)), antereforeconcluded thatnothing in the statutory language precludin former
spouse] from pursuing a QDRO after [the participgrdeath to enforce her previously existing fifty percent interest
in [the participaris] pensior, seeid. at 489. Both of those conclusions would appear to be in tension with the
reasoning oSamarooOne way thaFilesattempted to distinguish the earlier case was on the ground that in
Samarogit was unclear whether the original divorce decree had awarded the formse $pe rights that she was
seeking posthumouslwhile inFiles it wasclear that the former spouse was simply seeking to vindiicatts that
an earlier state court order had already grantedSeeid. at 488. Read together, these passages could suggest that
the outcome irBamaroamust be attributable to the fact that tireginal divorce decree hatbt intended to award
the former spouse surviving spouse rightsd that, if it had, the result would have been diffe@e¢Jones vW.
Va. Pub. EmpsRet. Sys.775 S.E.2d 483, 499\(. Va.2015)(interpretingSamaroan this way);In re Marriage of
Padgett91 Cal. Rptr. 3d 475, 48&&l Ct. App.2009)(appearing to reach this conclusion).

The problem with this reading 8amaroas twofold. First, whilesSamaroexpressed some doubt that the
original divorce decreatended to award the former spouse surviving spouse reges93 F.3d at 187 n.2, 188,
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The following conclusions can nave madeFirst, Deborah has both a separate interest
in Kevin's pension and a val@DROunder ERISA to enforcdat interestfgrovided that the
terms of the Pladid not extinguish that interest upon Kewmeath. If Deborahs separate
interest was extinguished by Kelgrdeathher only resort would be 8eek to be treated as his
surviving spouse so that she could collectRlaais qualifiedpreretirement survivor annuity.
However, heoriginal divorce decree most likely did not intencateard hethat interestEven if
it did, the divorce decree did nexplicitly mentionsurviving spouse rights,hich meanst is
not sufficient under ERISA to secure her those rights. USdararopeven if Deborah could
persuade a state court to amend the divorce decree to explicitly awardvheng@ipouse rights
to try to meet ERIS’s specificity requirement it is too late, because a valid QDRO aviagd
her those benefits did not exist at the time of Kewvileath. Together, thimeans that Deborah

has lost her chance to be treated as Kewdurviving spouseDeborahs ability to obtairany

the courtexpresslydeclined to make that determination or decide whether or not the decree cauitbbiv
qualified as a QDRO that entitled her to enforce thipgds Seel93 F.3d at 187 n.2gee alsdriles 428 F.3d at

488 Second, nearly all @amarots reasoning focused on the problems inherent in submitting a QDRO to a
pension plan after the plan had already made the determination that reied.eMeanwhé, thecourt paid little
attention to whether or not the original divorce decreeaveatded the former spouse the surviving spouse rights
she soughtSeeSamarop193 F.3d at 190 (recognizing thauccessful operation of a defined benefit plan requires
that the plars liabilities be ascertainable as of particular dafed. (expressing concern about thectuarial havat
that would result if former spouses could present pension plamglais to surviving spouse benefits after the
plans had already determined that none were payddhl@); 191 (opining thaallowing a divorced plan participant
to retain the option to award surviving spouse ben&dita new wife up until deatbnly to confer those benefits
upon a former spouse when the fmpant died without remarrying, would allow the participanthave his cake
and eat it, tob). Samaroalso relied upon decision of the New Jersey Superior Cdhet refusedo allow a

former spouse to use a posthumous state court ordétdmn surviving spouse righteespite the fact that it was
“obvious that the original divorce decree intended to confer those rigg@R0ss v. Rossr05 A.2d 784, 796 (N.J.
Super. Ct. App. Div. 1998andSamaroappearedo endorse that coust conclusion that a former spouse can only
obtain surviving spouse benefits if thékmgas a QDRO in place at the time of the particifmdeath. Seel193 F.3d
at 190.If this means thaBamaroandFilescan only be distinguished by the fact that the farspouse ifamaroo
sought surviving spouse benefits while the former spouBgdasought a separate interest, the twe difficult to
reconcile. However,rey other understanding 8amaroovould appear to be difficult to justify as anything more
thana historical revision.

15 It is far from clear that a Pennsylvania court would be willing to antiemdivorce decree at this time,
because under Pennsylvania ldevtrial court may not modify a divorce decree if more than thirty dagphssed
after tte entry of the decree, in the absence of extrinsic fraud or other extrapichoges. Stockton v. Stocktan
698 A.2d 1334, 1337 (Pa. Super. Ct. 1997)
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benefits from Kevin’s pension therefore depends wploetherher separate interest survived
Kevin's death.

[I. The fact that Susan is currently receiving surviving spouse benefits doestipevent
Deborah from obtaining her separate interest in the pension.

The remaining question is whether Deborah may have lost her opportunity torsscure
separate interest in Kevinpension because she did not notify Bt@nof her interest befe
Kevin's death. Upon his death, Susalevin's spouse at the timebecame thé&older of a
qualified preretirement survivor's annuity, and some courts have held that surygounges
benefits irrevocably vest in the participanturrent spouse at the tirthe benefits become
payable unless the plan had previousigeived a valid QRO granting a different spouse the

right to be treated as the surviving spo&ee, e.g.Carmona v. Carmona, 603 F.3d 1041, 1060

(9th Cir. 2010)Rivers v. Cent. & S. W. Corp., 186 F.3d 681, 683 (5th Cir. 1999)

Hopkins v. AT & T Glob. Info. Sols. Co., 105 F.3d 153, 157 (4th Cir. 199But seeYale-New

Haven Hosp. v. Nicholls, 788 F.3d 79, 88 & n.7 (2d Cir. 2015). The Third Circuit has not yet

addressed thisvesting issue but the courhas cited tddopkins’s reasoning with approv&ee

16 These cases could be read narrowly to suggest that this rule is not applicatateitawt order, entered

before the date on which the benefits became payalal@ifferent spousdiad granted thimrmerspouse the right
to be treated as the surviving spouBee, e.g.Carmona 603 F.3d at 1060 (distinguishing a prior case on the ground
that thecase'established that a state court domestic relations order may be qualifieaftevenparticipans
deatli if the interest waSalreadyexisting, whereasn Carmonathe courtwasconfronted with the question of
“whether there are any restrictions as to when a state can create an enforceabld; isteredsdNicholls, 788 F.3d
at 88 n.8. But because bd#opkinsandCarmonarelied upon concerns abd@dministrative convenienteand the
need"for the plan administrators to know, with sofimality, who the spouse is at the time that the benefits become
payablé they suggest that a valid QDRO mustreeeivedby the plan prior to that time, even if an earlier state
order existed that had already created that inteé8esCarmona 603 F.3d at 105%opkins 105 F.3d at 157 n.7;
see als@Carmona 603 F.3d at 1060 n.13 (suggesting that an order that qualifies as a valid QIER0Oe presented
to the plan before the date on which the surviving spouse benefits becgabéepa

Even if a narrowereading is possible, it does not appear that the Third Circuit would agfeieq the
court cited with approval to Singleton v. Singlet@80 F. Supp. 2d 767, 7{\V.D. Ky. 2003) which held that
“ERISA andHopkinsspecifically require that to quajifa former spouse for the surviving spouse benefits, where
there is also a current spouse, the Funds must receive a QDRO phi®triggering event.. . That a signed
[domestic relations ordedctually existed is legally irrelevant so long as thedsutid not receive an actual copy in
a timely fashiori. SeeFiles 428 F.3d 487 n.12. Because Deborah did not submit an order to the Fund prior to
Kevin's death that was sufficient under ERISA to grant her survivorshipitseitieis vesting rule is an aitidnal
reasonwhy it is too late forDeborahto seekany survivorship interest in the pension.
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Samarop193 F.3d at 19Gee alsdriles, 428 F.3d at 487 (distinguishing the circumstances
before the court from the circumstances in Hopkins by observing that “in Hpflk@ns was an
attempt to divest benefits already vested in a subsequent spouse, whereasrbesastno such
vesting, and therefore, no such disruption to actuarial planiing.”

This vesting rule is not applicable here. Deborah is not seeking to divest Susan of her
status as Kevin surviving spouse so that she, instead of Susan, can obtaiuatifeed
preretirement suivor annuity. Rather, Deborah is seekingety upon her separate interest in
fifty percent of the pension in orderlbe treated a%&n independent participant under the plan.”
SeeTurner,supra 8 6:34. If Deborah succeeds in obtaining her separate interest in the pension,
that will not extinguish Sus&aright to receive surviving spouse benefits from Kevimalf of
the pension interesgeeid. (recognizing that a participant who grants a separate interest in a
portion of his or her pension to another person “remains free to elect survivor benefile paya
a future spouse”). Those courts that have adopted the vesting rule reliegigbototy
provisions and policy considerations” unique to surviving spouse rgge$ise 234 F.3d at
422 n.6, such as the fact that ERISA’s structure suggests that surviving spbisseasgin an
identifiable person at the time the benefits become paysd#€armona, 603 F.3d at 1057-58,
that an attempt to transfer surviving spouse benefits after they had becoivie pagsanot be
consistent with ERISA “finely tuned congressional scheimgeeid. at 1058, and that allowing
one spouse to substitute his or her measuring life for the life of another speusieegftian had
already computed the necessary actuarial computatiovsuld make it difficult for trustees to
administer plans based on the actuarial value of both the participant and the supousey’s
seeid. at 1069. Because Deborah does not seek to substitute hersedaraSuKevirs

surviving spouse, #tse concerns are not implicated.
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V. Deborah is not estopped from seeking an interest in Kevia pensionthe doctrine of
exhaustion does not apply to the Plas’request for a declaratory judgment, and the
time that has lpsed since the Plan first learned of Deborah claim does not bar her
from qualifying her interest.

Finally, Susan makes thresdditional arguments thegquireattention. First, she argued
that Deborah should be judicially estopped from seeking an interest in Kevin’s percaasde
she has also filed a malpractice action in state court against her counsel at ttie¢hténe o
divorce, alleging that he failed take appropriate action to, among other things, secure her

interest in Kevifs pension. Judicial estoppel bars a party from taking two positions in different

litigation that are'irreconcilably inconsisteritMontrose Med. Grp. Participating Sav. Plan v.

Bulger, 243 F.3d 773, 779 (3d Cir. 2001), and the positions Deborah has taken are surely
inconsistent with each other. However, “[ijnconsistencies are not sanctionalds atikigant
has taken one or both positions ‘in bad faith—i.e., with intent to play fast and loose with the

court” Id. at 780-81 (quoting Ryan Operations G.P. v. Santiam-Midwest Lumber Co., 81 F.3d

355, 361 (3d Cir. 1966)). The Federal Rules of Civil Procedure permit a party to plead in the
alternativeseeFed. R. Civ. P. 8(a)(3), arsb too may a party advance alternative claims in
different suits, 8o long as the initial claim was never sustaih&eeid. at 782. In other words,

only if “a party assumes a certain position in a legal proceedingumegeds in maintaining that

position” should the party be estopped from taking a contrary position in anoth&esigt.

(quoting_Fleck v. KDI Sylvan Pools, Inc., 981 F.2d 107, 121 (3d Cir. 1992)).

While Deborahs malpractice action is inconsistent with her position here that thecdivor
decree is sufficient under federal law to award her an interest in’K@énsionas of this time
it does not appear that she has prevailed in that actiadeed, the viability of that action (and

the appropriate measure of damages to which she would be etikégdylepends in large part

o The parties’ Stipulation of Facts does not reveal the present status oaBsbuoalpractice action, but

there is no indication that the action has yenhesolved.
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on the outcome of this declaratory judgment action. Deborah is simply seeking teghege
right to seek relief from her former attorney in the event that she is uoadibéain recognition
for her interestn Kevin’s pension. That does nefuirethe application of judicial estopp&ee
Stewart 207 F.3cat 1164 (‘The dissent suggests that becdtise plaintiff] has filed a
malpractice action against her divorce attornelegadg their failureto prepare &Qualified
Domestic Relations Ordérthat she has conceded that the Marital Dissolution Order is not a
valid QDRO.[The plaintiff's] complaint in her malpractice action contains conclusory
allegations having no binding effect on the resolution of the issues in this)case.”

Second, Susan argues that Deborah should be barred from obtaining an interest in
Kevin's pension because she did eghaust the remedies afforded to her by the terms of the
Plan. Specifically, Susan points to the fact that Deborah did not avail herself of theiogypor
to appeal the Plas initial determination that she was not entitled to an interest in Kevin
pension® But while“persons claiming plan benefits must generakhaust their administrative

remedies before seeking judicial reliefiMetro. Life Ins. Co. v. Price, 501 F.3d 271, 280 (3d

Cir. 2007) (quotind@Berger v. Edgewater Steel C811 F.2d 911, 916 (3d Cir. 1990)), this

declaratory judgment action was brought by the Rlaresolve uncertainties ovigs obligations

not by DeborahSeeid. at 282 (declining to prevent a fiduciary of a life insurance plan from
pursuing an action in interpleader to resolve competing claims over plan benefite pinie

plan making an initial decision on the partiesspective righ)s Exhaustion would also be

unlikely to serve the ends of judicial economy. Even if Deborah had prevailed through tise Plan’
appeals process, Susanuld still be entitled tda plenarysecond look'in federal court of the

Plaris determiation of whether Deborah possessed a valid QDRO, which suggests that this

18
Plan).

SeeStipulation of Facts Ex. B 8l (describing the appeals procedure available under the terms of the
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action would still have inevitably ended up here, just with the partéss reversed. Seg.
Accordingly, the fact that Deborah did not avail herself of the procedures afforded by the
terms of the Plan does not bar her from benefitting from the outcome of the tafdratory
judgment action.

Finally, Susan argues that Deborah cannot enforce any interest she maythave
pension because she did not manage to qualify a stateocdertas a QDRO within eighteen
months of the date that the Plan was first notified of her potential interean Bureferring to
the fact thatthe statutory QDRO requirements expressly contemplajeadificatiori process
by which plans, once on notice of a state court DRO, will determine whether ecstat®RO
is sufficient to alter existing plan obligatiei Files 428 F.3d at 489. Under 8§ 1056(d)(3)(H)(ii),
“[d]uring any period in which the issue of whether a domestic relations order isifeedua
domestic relations order is being determined . . . the plan administrator sheadtelgpeccount
for the anounts . . . which would have been payable to the alternate payee during such period if
the order had been determined to be a qualified domestic relations order.”tliteefatéher
provides that if the question of whether the state court order qualii@$QDRO hasotbeen
resolved within eighteen months of “the date on which the first payment would be requeed t
made under the [state court] ordehen the plan administrator must pay the amounts that were
segregated to the person who would haaenbentitled to therhad the competingtate court
order not been brought to the plam@ttentionSeeid. § 1056(d)(3)(H)(iii), (v)But if the
eighteeamonth period draws to a close before it is determined whether actiat®er
qualifies as a QDRQhat does not mean that the person seeking to qualify the order has lost
their opportunity to do so. Rather, the order may be qualified after that tim¢ajmyt “

determination that an order is a qualified domestic relations order which is frexdéeclose
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of the 18-month period . . . shall be applied prospectively oldy8 1056(d)(3)(H)(iv). Thus,
the fact that Deborah was not able to qualify the divorce decree as a QDROaouatihan
eighteen months after the Plan received notice of her sttédoes not mean that her window of
opportunity has closed; rather, the only effect may be that her interest could apiylieel
prospectivelySeeFiles 428 F.3d at 490 (t'is only after this eighteemonth period has expired
that the putative alterte payee loses the right to uphold payment of plan proceeds to a
designated beneficiary. And even then, if the DRO ultimatelyualified as a QDRO, the
obligations thereunder shall be applied prospectivétytation omitted)).

Moreover |t is not ckar that the eighteanonth period has ended. Susan argues that the
eighteeamonth period began when the Plan received notice of Delsocktim to an interest in
Kevin's pension. However, the statute provides thatdighteenamonth period beginswith the
date on which the first payment would be required to be made under thesfoaghdomestic
relations order,” not the date on which the Plan receives notice of the competnges?9

U.S.C. § 1056(d)(3)(H)(VRDROs supra, at 20 {his ‘18-month period’ does not begin until

the first date (after the plan receives the order) that the order would rpgument to the
alternate paye®.'° As the Court has previously discussed, as a separate interest holder in
Kevin's pension, Deborah would not blel@to begin receiving benefits until the date that Kevin
would have reached the minimum retirement age. The parties have not briefed tioe @fies
what the applicable minimum retirement age would be for a person possessipgrate interest
in Kevin's pension, andincethat determination would require an interpretation ofténes of

the Plan, the Plan administrator shall have the opportunity to make that deteman&tist

19 See alsd@’he 401(k) Handboo% 270 (Martha Priddy Patterson ed.), Westlaw (October 20T4)e(18

month period begins on tliate that the first payment would have to be made under the order, if itwedifeed.

If, at the time the order is received, nothing is immediately payable to éneeadé payee, the period does not begin
on the date that the order is received by fae pdministrator. Instead, it begins on the first date after the order is
received that amounts would be paid to the alternate Jayee.
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instanceFor the present purposes, it is sufficient to observe that eighteen months mety not y
have passed from “the date on which the first payment would be required to be made” to
Deborah(assuming thater separate interest was not extinguished by Kedeath

V. Conclusion

The divorce decree awarded Deborah a séparterest in fifty prcent of Kevins
pension. he divorce decree qualifies as a QDRO under ERISA, which mearidgbatahcan
enforce that interest, and the fact that Susan is currently receiving sgrsponse benefits does
not prevent Deborah from obtainitizgatinterest. Howevelif is possible thaDeborahs separate
interest vas extinguished when Kevin died, but that depends upon the terms of the Plan, and the
Plan administrator must make that initial determination at first instance.

The divorce decree likely did not intend to award Deborah the ridig teeated as
Kevin's surviving spouse for the purpose of the qualified preretirement survivor annuity that
Susan is currently receiving, and even if it did, the divorce decree igffiotesitly specific
under ERISA to allow Deborah to enforce that right. Underdaw of this circuit, it is too late
for Deborah to attempt to obtain an amended order from a state court expheittlireg her that
right, even if a state courtveilling to issue one. Accordinglif,her separate interest lapsed with
Kevin's death, Deborah cannot obtain an interest in the survivor annuity.

A separate order entering an appropriate declaratory judgment follows.

BY THE COURT

/s Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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