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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

PARKS, LLC,

Plaintiff, :
V. : No. 5:15%v-00946

TYSON FOODS, INC.;
HILLSHIRE BRANDS COMPANY,

Defendant.

MEMORANDUM OPINION
Defendants Motion for Summary Judgment, ECF No. 124 -Granted

Joseph F. Leeson, Jr. May 10, 2016
United States District Judge

l. Introduction

This case involves a trademark and false advertising dispute.

ThePlaintiff, Parks, LLC, claims to be the owner of the trademBdeKs that is used to
sell sausags and other food produci3efendants Tyson Foods, Irand Hillshire Brands
Company ar@wners of the Ball Pak” trademark that is used to selpapular brand of
frankfurters.

In 2014 ,Defendantdaunched a new line d8uperpremium” frankfurters under the
name"ParKs Finest. Parks claims that by doing so, Defendants have infringed upoRarks
trademarkand engaged in false advertising and otiméawful conduct.

In February 2015, Parks filed a complaint charging Defendants with engagatggn f
advertising, trademark infringement, and trademark dilution in violation of the Lanbgrh5A
U.S.C. § 1125, as well as violating Pennsylvania law prohibiting unfair trade practices
trademark dilution, and unfair competition. Parks moved for a preliminary injunctidreon t
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basis of its false advertising claim, seeking to have Defendants enjoineddnogrthename
“ParKs Finest on any ofDefendantsproducts. After a hearing, the Court denied the motion
because Parks failed to demonstrate that it was likely to succeed on its Veldisiad claim.

SeeParks, LLC v. Tyson Foods, No. 5:&8-00946, 2015 WL 4545408 (E.D. Pa. July 28,

2015). The parties then commenced discovery, and the Court was called upon tcaresolve
number of disputes, including a dispute over Defendants’ written discovery regaeBatks,

LLC v. Tyson Foods, 2015 WL 5042918 (E.D. Pa. Aug. 26, 2015), Parks’s written discovery

requestsseeParks, LLC v. Tyson Food2015 WL 9316060 (E.D. Pa. Dec. 23, 2015), and the

scope of a depositioseeid.

Discoveryhas concludedand Defendants have moved for summary judgment. Parks has
conceded that judgment is warranted in Defendants’ favor on its claims of trad&laton and
its claim under the Pennsylvania Unfair Trade Practices and Consumer Brdtaeti SeePl.’s
Mem. Opp’n 1, ECF No. 138. Thitaves ParKs claims of false advertising and trademark
infringement in violation of the Lanham Act and unfair competition under Pennsylvani@ta
Court has determined thao reasonable factfindecould find in Parks favor from the
evidence the parties have presented. Therefdedendants’ Motion for Summary Judgment is
granted.

I. Legal standard —Motion for summary judgment

Summary judgment is appropriate if the moving p&hows that there is no genuine
dispute as to any material fact and the movaenigled to judgment as a matter of lawed. R.
Civ. P. 56(a). A fact is material if the fdehight affect the outcome of the suit under the

governing law,”Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986), and a dispute is

genuine if‘the evigence is such that a reasonable jury could return a verdict for the nonmoving

! The parties disagree over whether Parks would be entitled to a jury trr@sndlaims.
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party,” id. When the evidence favoring the nonmoving partynefely colorableor “not
significantly probative, summary judgment may be grahtied.at 24950 (citations omitted).
The parties must support their respective contentidhata fact cannot be or is genuinely
disputed—by “citing to particular parts of materials in the recood by “showing that the
materials cited do not establish theealse or presence of a genuine dispute.” Fed. R. Civ. P.
56(c)(1).“The court need consider only the cited materials, but it may consider otieeiaiaan
the record. Fed. R. Civ. P. 56(c)(3).

[I. Judgment is warranted in Defendantsfavor on Parks’ claim of false advertising

A. Parks’s allegations do not relate to the “nature, characteristics, qualis, or
geographic origin” of Defendants’ Park’s Finest product.

Parkss false advertising claim was the basis for its request for preliminarcinen
relief. In the course of explaining why Parks was not likely to succeed on ths afi¢his
claim, the Court laid out the scope of the Lanham Act’s prohibition on false adwgrtisin

[15 U.S.C. § 1125(a)(1)(B)] prohibits usifigh commerce any word, temame,
symbol, or device, or any combination thereof, or any false designatiorgof, ori
false or misleading description of fact, or false or misleading representti
fact’ either“on or in connection with any goods or services, or any container for
goods,” which fn commercial advertising or promotion, misrepresents the nature,
characteristics, qualities, or geographic origin of his or her or another jgerson
goods, services, or commercial activities5 U.S.C. § 1125(a)(1)(BseeGroupe
SEB USA, hc. v. Euro-Pro Operating LLC, 774 F.3d 192, 198 (3d Cir. 2014).

Parks 2015 WL 4545408, at *7. At the time, the Court suggested that Parks may not have a
viable claim forfalse advertisingpecause the allegedly false representation that Defendants are
making—calling their productParks Finest—does not relate to tH@ature, characteristics,
gualities, or geographic origin” of the produSkeid. at *7 n.15. The Court now holds that for

this reason, Parks’allegations do not state a claim for a violatof §1125(a)(1)(B).



Section 1125(a) prohibitawo major and distinct typéef conduct. 5 J. Thomas

McCarthy,McCarthy on Trademarks and Unfair Competition 8 27:9, Westlaw (databasedupdate

Mar. 2016). Section 1125(a)(1)(A) prohibits misrepresentations thalilely to cause

confusion, or to cause mistake, or to deceive as to the affiliation, connection, or essotiai
person with another person, or as to the origin, sponsorship, or approval of his or her goods,
services, or commercial activities by another pefsthU.S.C. § 1125(a)(1)(A). Section
1125(a)(1)(B), by contrast, prohibits advertising and promotional activitiesrthstepresent[]

the nature, characteristics, quakti®r geographic origin of [a person’s] goods, services, or
commercial activities.ld. 8 1125(a)(1)(B):‘Section 1125(a) thus creates two distinct bases of
liability: false association, §125(a)(1)(A), and false advertisingl $25(a)(1)(B). Lexmark

Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 1384 (Z0ithg Waits v.

Frito-Lay, Inc, 978 F.2d 1093, 1108 (9th Cir. 1992)). The two provisions heepdrate . . .
substantive rules and applicabilitgéeMcCarthy,supra, 8§ 27:9, which means that to properly
analyze a claim under this section of the Lanham Act, the claim must be corrassijied.
Section 1125(a)(1)(A) acts asweehicle for assertion of a claim of infringement of an
unregistered markMcCarthy,supra 8 27:14, and claims under this provision are generally

analyzed under thidaw governing infringement of registered trademdristand Insteel Sys.,

Inc. v. Waters296 F.3d 200, 206 n.1 (3d Cir. 2002). False advertising claims under
8§ 1125(a)(1)(B) are analyzed werch different framework that is designed to assess whether an
advertisement about a product has a tendency to deceive prospective purchasére abture

or characteristics of the produSteeGroupe SEB, 774 F.3d at 198 (quoting Pernod Ricard USA,

LLC v. Bacardi U.S.A., Inc., 653 F.3d 241, 248 (3d Cir. 2011)) (setting forth the test that applies

to a claim of false advertising).



According to Parks, Defendantsse of the nam&Parks Finest constitutes false
advertising becausd#’arks Finestunambiguously refer[s] to ParksgePl’s Mem. Opp’'n 4,
which “misrepresent[s]ysons products as products of Parks¢eAm. Compl. § 51, ECF
No. 4. This is a claim of false association, not false advertising. Parks is nendimgf that
Defendants have misrepresented the nature, characteristics, or qualitiesrawhiaie of
frankfurters; its claim is that the narfiearks Finest is “likely to cause confusion, or to cause
mistake, or to deceive as to the affiliation, connection, . . . association . . . [or] ori¢he’ of
product. ‘Absent a false statement about geographic origin, a misrepresentatioanalaeti
under 8§ 1125(a)(1)(Bonly if it misrepresents thiehaacteristics of the good itséli-such as its

properties or capabilitiesKehoeComponent Sales Inc. v. Best Lighting Prodisc., 796 F.3d

576, 590 (6th Cir. 2015) (quoting Sybersound Records, Inc. v. UAV Corp., 517 F.3d 1137, 1144

(9th Cir. 2008))seeForschner Grp., Inc. v. Arrow Trading Co. Inc., 30 F.3d 348, 357 (2d Cir.

1994)(rejecting a claim that use of the phraSsviss Army knifé to describe “an inexpensive
and shoddy multifunction pocketknife manufactured in Chauadstituted false advertising
because the representation did not relate to either the geographic otigrgaality of the
product). As the Court observed in connection with Panexjuest for preliminary injunctive
relief, Defendantsuse of the nam&arks Finest could deceive consumers only if it led them
to believe that the product was associated with Parks. That could happen only if the word
“Parks *“identif[ies] and distinguish[e5]Parkss products “from those manufactured and sold
by others”—in other words, only if the wor@arks$ constitutes a protectable tradema8leel5
U.S.C. § 1127 (definingtftademark). Because Parks claim rises or falls based on whether it is
able to establish thaParks functions as a trademark in the minds of consumers, the proper

analytical framework in which to assess this claim is tiveabtrademarks.



B. A reasonable trier of fact could notconclude that Defendants’ use of the name
“Park’s Finest” constitutes false advertising.

Even if the false advertising framework applied, a reasonable trier afdalct not find
in Parks’s favorTo establish liability, a plaintiff must show

1) that the defendant has made false or misleading statements as to his own
product [or anothés]; 2) that there is actual deception or at least a tendency to
deceive a substantial portion of the intended audience; 3) that the deception is
material in that it is likely to influence purchasing decisions; 4) that the advertised
goods traveled in interstate commerce; and 5) that there is a likelihood gftojur

the plaintiff in terms of declining sales, loss of good will, etc.

Groupe SEB, 774 F.3d at 1@dteration in original{quoting_ Pernod Ricard USA, LLC v.

Bacardi U.S.A., Inc., 653 F.3d 241, 248 (3d Cir. 201A)alse statement can take one of two

forms: either the statement is literally false, whichangethat it unambiguously conveys a false
message to the intended audience, or the stateniéterally true or ambiguous, but has the

tendency to deceive consumersl’ (quoting Novartis Consumer Health, Inc. v. Johnson &

Johnson-Merck Consumer Pharm. Co., 290 F.3d 578, 586 (3d Cir. 2002)).

1. Defendants have not made a literally false statement.
Determining whether a statement is literally false is essentially a mattenstfaction,
which calls upon the court to examine whether the statements‘éace, conflicts with reality.

SeeSchering Corp. v. Pfizer Inc., 189 F.3d 218, 229 (2d Cir. 1999) (Sotomayor, J.); Novartis,

290 F.3d at 587.[A] court may determine, based on its own review of the advertisement,
whether a literally true or literallfalsemessage is conveyed, using its ‘own common sense and

logic in interpreting thenessage of the advertisemé&nMcCarthy,supra, 8§ 27:56 (quoting

Hertz Corp. v. Avis, Inc., 867 F. Supp. 208, 212 (S.D.N.Y. 1994)). The important limiting
principle is that[o]nly an unambiguousnessage can be literally falsélovartis, 290 F.3d at

587, which reserves for this category only thaltifaced, egregious, undeniable, over thée top



falsities,ScheringPlough Healthcare Products, Inc. v. Schwarz Pharma, Inc., 586 F.3d 500, 513

(7th Cir. 2009).
Defendantsuse of the namé&ParKs Finestis not one of those statements. As the Court
explainedn denying Parks request for preliminary injunctive relief, thearkKs Finest mark
that appears on Defendanackaging does not unambiguously refer to Parks, and no reasonable
factfinder could conclude otherwise.
The new frankfurters appear in a package that features the“iarks Finest
prominently displayed in a capitalized, saesi typeface, with the wortParks”
located on a separate line directly above the wBmlest! The two words are set
in a justified alignment, and together they form a large, rectanghégred word
mark. Superimposed on the center of, and partially obscuring,RaKs Finest
text is Déendants’ ‘Ball Park trademark—the mark that appears on Defendants
Ball Parkbranded frankfurtersThe new Parls Finest name and the Ball Park
brand are also used together in the radio and television advertisements Defendants
created, which describe the product BarkKs Finest from Ball Park.
Parks 2015 WL 4545408, at *2 (citations omitted). Even a consumer who is familiar with the
“Parks brand would not inevitably come away with the impression thatPaeks” in “ParKs
Finest was a reference tarks rather thato Defendants’ Ball Park brand, given that the
“Ball Park name is directly integrated into both the Pafkinest wordmark and the script of the

advertisements. Because the Pafkinest name is, at the least, susceptibtedgeral plausible

meanings, seeGroupe SEB (quotin@lorox Co. P.Rv. Proctor & Gamble Commercial Co.,

228 F.3d 24, 35 (1st Cir. 2000)), the Court found that DefendaaNgrtisements were not
literally false.Parks 2015 WL 4545408, at *10.

Parks contends that this conclusion needs to be revisited because Defenddrits faile
produce any evidence to support the testimony given by one of its ofiidées preliminary
injunction hearing that the namPd&rks Finest was intendedo be seen as shorthand for their

“Ball Park brand, or any customer surveys to show that consumers understand that connection.



In Parks’s view, the Court’s conclusion thafBndants had not made a literally false statement
depended upon that testimony, and Defendants’ failure to produce other evidence to substantiate
that testimony calls the Colgtconclusion into question.

This argument misapprehends the nature oirttpeiry into whether a statement is
literally false. A statement is literally false only if the statement, on its face, ugaooisly
conveys a false message. The Cewnclusion that the use of the nanfafKs Finest was
not literally false was basesmply on the Cours examination of that message in the context it
was presented. S&arks 2015 WL 4545408, at *9 (“On the produepackaging, Hillshire
integrated its Ball Park trademark into the Pafdnest word mark, and in the television
commercials, Hillshire chose to verbally juxtaposetiie names by using the phrageatks
Finest from Ball Park. . . In that context, the namBarKs Finestand the phrasd?arKs Finest
from Ball Park plausibly convey to consumers thihe Parks Finest frankfurtersdre the
highest-end product line under the Ball Park brahd A determination of literal falsity rests on
an analysis of the message in conte@toupe SEB, 228 F.3d at 198 (quoting Johnson &

Johnson-Merck Consumer Pharm. Co. v. Rhone-Poulenc Rorer Pharm., Inc., 19 F.3d 125, 129

(3d Cir. 1994)), not on the message the speaker intended to convey or on survey evidence of

what consumers may believe the message to fighat“Parks Finest can be understood as a

2 The same is true with regard to Parksitention that evidence produced during discovery revealed that

the Park’s Finest product was born out of Defendants’ “intention to pecalproduct which would be seen as a
sausage but would be called a hot dog.” Pl.’'s Mem. Opp’n 7. This comteatades to Parks’s argument that
consumers would not understand “Park’s Finest” to be a reference to tlikaBabrand because the “Park’s Finest”
product is actually a sausage, not a frankfurter, and the Ball Park brandcist@sswith frankfurters, n@ausages.
The Court examined this contention at length in connection with Parks’sstdquereliminary injunctive relief,

and pointed out that “[e]ven if a consumer mistakenly believed thaitkésHrinest product was a sausag@t

even if theprodud was actually a sausag€a consumer could still understand that the ‘Park’s Finest’ name, in the
context Hillshire has created, was intended to be a reference to DefendantsirBaltdhd."SeeParks 2015 WL
4545408, at *9 & n.8. A consumer who encounters the Park’s Finest product wobkl proty to how Defendants
intended for the product to be seen; the consumer would simply be pregéifit a package that contains the
“Park’s Finest” name, the “Ball Park” logo superimposed on it, and #senseénthat the package contains
“Uncured Beef Frankfurters’ in a font size that is significantly larpantmuch of the other text that appears on the
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reference to théBall ParK brand is a matter of common sense and linguistiesParks 2015

WL 4545408, at *10 n.9 (observing that the woparK is a commonly understood abbreviation
for a ballpark), not whether thereassufficient quantum oévidence documenting the fact that
Defendants intended for consumers to understand that reférence.

2. Defendants’ use of “Park’s Finest” is not likely to deceive a substantigbrtion of
the intended audience.

If a statement is not literally false, it may nonetheless constitute false advertiiag if
statement can be shown to have a tendency to deceive a substantial portion of the intended
audienceSeePernod Ricard, 653 F.3d at 248vartis 290 F.3d at 591, 59¥Vhether a
statement has a tendency to decédepends upon the message that is conveyed to consumers,”

which meansthe success of the claim usually turns on the persuasiveness of a consumer

survey.” RhondPoulenc Rorerl9 F.3d at 129-30. At thegdiminary injunction hearing,

Defendants were the only ones to present any survey evidence. Their suinetyhiat only one
person from a field of two hundred mistakenly believed that Defend@atks Finest product
originated with Parks-a-rate of conision of less than one perceBeeParks, 2015 WL
4545408, at *13-15.

In their opposition to the present motion for summary judgment, Parks has produced a
survey, which it relies upon to support both its false advertising claim and itsnardde

infringement claim. The trouble with asking this survey to pull double-duty is that, aadaeits

package.ld. at *15 n.24. No reasonable factfinder could conclude that the “Park’s 'Riraase, in that cetext,

could not be understood as a reference to the “Ball Park” brand.

3 Regardless, Defendants have produced documentary evidence that the “Pasgt’sfame was chosen
precisely because it functioned as a reference to their Ball Park brand. D&eprddnced a report from a
marketing firm that conducted a series of focus groups early in the deestb of the Park’s Finest product.
Among the names that the firm tested, “Park’s Finest” was one ofdmesthat “merit[ed] consideration” because
“[t] he word ‘Park’ evoked feelings of the baseball park experience that islgtassgciated with hot dogs,” and the
name “linked strongly to the Ball Park brand name.” Smith Decl. Ext 9, ECF No. 121. Another study
conducted approximately two months later also found “Park’s Finest” to bef ¢ime top two performing names
because it “show[ed] unique strength on Fit with [the] Ball Park bt&dith Decl. Ex. 2, at 6, ECF No. 12/
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point out, the survey was designedssess a claim of trademark infringement, not false
advertising. The Court of Appeals for the Third Circuit has suggestedrthiag, false

advertising context,a welldesigned consumer survey first ask@mhmunicatiohquestions to
see what messages thiewer got and tofflter’ or separate those viewers who received certain
messages from those who did not,” and thesk§ thee whoreceived a particular message . . .
‘comprehensidrguestions to determine what the viewers thought the message n&smt.”

Rhone-Poulenc Rorer, 19 F.3d at 134. This survey, however, presented each participant with an

array of five product imagesydluding (in the test group) pictures of a Parks breakfast sausage
package, a Paik Finest package, and three other unrelated sausage and hot dog products, before
asking whether the participant believed that two or more of those productsfreerdlie sene
company or are affiliated or connecte8eelang Decl. Resp. Swann Critique EXx. 2, at 43-47,
ECF No. 138 (containing a copy of the survey form)atd4353 (reproducing the product array
that was presented to the survey participafft$he particimnt answered in the affirmative, the
survey asked the participant to identify those products and explain why he or ehed#iat
they were affiliated or connected. at 4347.

What the survey did not do is ask the participants what messageteexed after
examining the Part& Finest product or assess what they thought the message meant. A review of
the responses provided by those survey participants who believed that the &duks ghepicted
in the image was affiliated with or connectedhe Parks Finest product depicted in the image
reveals that nearly seventy percent of them believed that they were relatee bleegimth had
the word ‘ParK in their name, while another twenty percent pointed to the fact that they both
had a same oimilar name.ld. at 27. That sheds no light on what message a consumer receives

when they encounter the Park’s Finest packaging or, more importantly, witnetloensumer
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would receive the false message that the product originated with, or viasedffnth, Parks. A
survey participant who did not receive any message of origin from the image ofkrefaest
product may nonetheless have resporttiatithe product was related to the image of the Parks
product simply because the participant noticed that that the Wairtt “appeared in both
imagesA properly designed false advertising survey would héditered’ out any participant
who did not receive a message from the Park’s Finest packaging that had to do with the

product’s originSeeNovartis 290 F.3d at 591 (quoting Johnson & Johnson-Merck Consumer

Pharm. Co. v. Smithkline Beecham Corp., 960 F.2d 294, 300 (2d Cir. 1992)). Inversely, a survey

participant who correctly understood from the packaging that the Park’s Finesttpragduc
affiliated with Defendants’ Ball Park brand may nonetheless have answered that the Parks
product was connected to the Padkinest product, agaisimply because the participant noted
that the two products had the worédrK in common. But without assessing what messthgt
participant received from the P&lEinest packaging, whether the packaging actually
communicated a false message cannot be ascert8ieed. (recognizing that the evidentiary
value of a false advertising survey depends upon whether the “oseatedirected to the real
issues). Instead of assessing the message that thesHarest packaging communicates, this
survey assessed whether consumers who encounter the two products simultareadddbe w
confused about their relationship to each other. While that may be an appropriaid toet
assess the likelihood of confusion in connection with a trademark infringement tligimot
the appropriate methodology to assess the veracity of a message that an advertigeneys to
its target audince.

Another, and perhaps more fundamental, flaw in the susvagthodology is that it

effectively assumes that thPark$ name possesses secondary meaning among the audience for
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DefendantsParks Finest product.As the Court has explained, thedrks Finest name is
capable of conveying a false message only if a consumer who encounters thé-Ragt
packaging would be deceived into believing that the product was affiliated with. BaeParks
2015 WL 4545408, at *12-13. A consumer whaat familiar with the‘Parks name could not
be deceived by theParKs Finest name, even if that consumer failed to compreltbatthe
product is part of the Ball Park famil@eeid. at *12 (“The mere fact that a consumer may fail to
understand the assiation between the PaskFinest name and the Ball Park brand does not
mean that Defendantstatements are false or misleadifgr a consumer who receives from
Defendantspackaging or advertisements only the message that the product is' Paltkéd
Finest—neither believing the product to relate[Rarks]nor understanding Defendants’ play on
the“Ball Park name—the name would contain little to no meaning at all, other than the
meaning the name derives from its association with the prodiecitnote omitted))By
presenting each survey participant with an image of both the Park’s Finesttodule Parks
product, a participant could opine that he or she believed that the {wadkre affiliated or
connecteckven if that participant had nevszfore heard of th&Park§ name.Outside of the
survey environment, there would be no risk that this person would receive a false nressage f
the Parks Finest packagin@.hat Parks’s false advertising claim turns on whetherRtaeks
name has secondary meaning in the marketplace reinforcesritiesionthat this claim is
properlycharacterize@s one of trademark infringement, not false advertising.

Finally, the survey was not directed at the appropriate universe of constlimers.
participate in the survey, a participant was required to live in one of approxirtvabehundred

ZIP codes in the countiyat, accading to Parks, correspond to the locations of stores that sell

4 As will be seen, this observation also explains why this surgey dot offer evidentiary support for

Parks’s contention that the “Parks” name had secondary meaning wheard@f launched their Park’s Finest
product.
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“Parks-branded productsSeelLang Decl. Resp. Swann Critique Ex. 2, at &ifniting a survey
universe to a particular geographic area may be appropriate in a dispute oveatkaughts in

a limited territorial market, but to prevail on a claim of false advertisthg, plaintiff‘ must

persuade the court thite persons “to whom the advertisement is addressed” would find that the

message received left a false impression about the producs. Healthcare, Inc. v. Blue Cross

of Greater Phila.898 F.2d 914, 922 (3d Cir. 1990) (quoting Toro Co. v. Textron, Inc., 499

F.Supp. 241, 25(D. Del. 1980)). Limiting the survey universe to areas whé&arks-branded
products are allegedly soldas, in effectan attempt to survey consumers of Parks’s products,
which may not be representative of whether a substantigbpof the intended audience for
DefendantsParKs Finest product would be deceived.

Because these flaws render Palssirvey unsuitable for supporting a claim of false
advertisingwhat is leftis largely the same evidence that was presented atdh@ipary
injunction hearing: the survey that Defendants conducted, which shows evidence of little
confusion among the target audience, and a few isolated instances of purported canfasion i

marketplace cited by ParRsyhichis not sufficient to permit a reasonable trier of fadhfer

° In support of its request for preliminary injunctive relief, Parks dibeicbports by Dietz & Wabn, Inc., a

company that licenses the use of the “Parks” name for use on certairrédodtp, that three consumers who
contacted Dietz & Watson after the launch of Defendants’ Park’s Finest progeetrag to be confused about the
relationship of the &k’s Finest product to Dietz & Watson’s “Parkstfanded products. This evidence was not
sufficient to show that Parks was likely to succeed on its false admgrtiaim, because “[t]he reaction of three
consumers . .cannot be extrapolated to reach tonclusion that Defendahttaements would tend to deceive a
‘substantial numbenf consumers Parks 2015 WL 4545408, at *13. The same is true now, where Parks needs to
show not merely that it is likely to succeed on this claim, but that a reasdriabbf fact could find in its favor

based on this record.

Parks also points to deposition testimony of Lydell Mitchell, one of the twawmers of Parks, where he
recounted that he has been personally approached by individuals wakemigtbelievedhat Defendants’ Park’s
Finest product was a product of Pai8seChild Decl. Ex. 5, at 72:24, ECF No. 138 [hereinafter “Lydell Dep."].
When pressed to identify these individuals, he testified that it was ‘nat whole bunch of people” but rattprst
a couple here or there” among his personal friends, such as his “golfidg’ midhirty years.d. 73:1013, 76:14
79:5. These anecdotal instances of confusion are not sufficient talshibany of Defendants’ statements have a
tendency to deceive, both because of their small number and because the frigrasfdhe owners of Parks,
especially a friend for thirty years, may have a level of “intimate cdntaitt the Parks brand that ordinary
consumers do not, which casts doubt on whether tleirs are representative of the average cons Parks
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that a substantial portion of the target audience would be likely to be ded@efeddant’s
survey is not without some flaws of its own, as the Court observed when Defendanttedrigse
atthe preliminary injunctiomearing, se®arks 2015 WL 4545408, at *15 n.24, but the survey

methodology generally followed the approach described by Rhone-Poulentdrassess the

message the consumers are likely to receive from thedfanest packging and whether that
message has a tendency to deceive them. Baikyey expert prepared a report that further
critiqued the methodology employed in Defendastsvey, but the majority of that criticism is
directed at whether the survey utilized aprapriate methodology to test for consumer
confusion in the context of a claim of trademark infringement, rather than whetlserrtiegy
was appropriate to test a claim of false adverti§ing.

Regardless, the precise evidentiary weight to which Defendamt&y is entitled is not
of critical importance in light of Parlssfailure to produce sufficient evidence from which a
reasonable trier of fact could find in its favor. Accordingly, even if Parigim can properly be
characterized as one for falsevadising under 15 U.S.C. § 1125(a)(1)(B), Defendants are
entitled to summary judgment.

[I. Judgment is warranted in Defendantsfavor on Parks’s claim of trademark
infringement.

A. Parks must show that the “Parks” name possesses secondary meaning.
While Parks at one time held federal trademark registratiori$*foks and other

variants of the name, those registrations expired between 2003 and 2011. Pl.’s Resp. Opp’'n

2015 WL 4545408, at *14 (quotirelf-Realization Fellowship Church v. Ananda Church of -Relélization 59
F.3d 902, 910 (9th Cir. 1995)).

6 See, e.g.Lang Decl. Resp. Swann Critique Exa2 34 (opining that there are two generally accepted

survey formats that are used to measure the likelihood of confusioadretwo trademarks, and that Defendants’
survey chose the wrong formait}; at 45 (contending that the phrasing of one of therey questions did not
conform with standards for one type of trademark survey foridagt 68 (contending that the survey universe did
not match the territorial area where Parks contends that it possessesatiadghts in its “Parks” namal. at 8-9
(contending that the survey universe failed to include customers &f)Park
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Defs! Statement of Undisputed Material Facts { 20, ECF No[A&&inafter Pl.'s Resp.
Defs! Fact$]. To prevail on a claim of trademark infringement, the mark must be valid and
legally protectableand if a mark is not federally registered, “validity depends upon proof of

secondary meaning, unless the unregistered . . . markeietly distinctive. Commerce Nat

Ins. Servs., Inc. v. Commerce l#gyency, Inc, 214 F.3d 432, 437-38 (3d Cir. 2000) (quoting

Ford Motor Co. v. Summit Motor Prods., 930 F.2d 277, 292 (3d Cir. 1991)).

The namé Parks$ originated withHenry G. Parks, who founded the Parks Sausage
Company—Parkss predecesserin the 1950sSeeAm. Compl. T 15; PIs Resp. DefsFacts
1. A mark that consists of a silame is generally neiewed agnherently distinctive, which
means that itonly achieves protection if the mark is shown to have secondary meaSex).”

Scott Paper Co. v. ScattLiquid Gold, Inc.589 F.2d 1225, 1228 (3d Cir. 1978); McCarthy,

supra, 8 13:2 n.2 (collecting cases across the circuits). Wizegaticular mark is properly

characterized assurname depends upon whether gieMary significance of the mark to the

purchasing puldd is that of a surnamelLane Capital Mgmt., Inc. v. Lane Capital Mgmt., Inc.

192 F.3d 337, 345 (2d Cir. 1999) (citing In re Hutchinson Tech., Inc., 852 F.2d 552, 554 (Fed.

Cir. 1988)).Parks is commonly recognized as a surnaameleed,t is the surname af notable
civil rights figure in American historfRosa Parks}-and Parks has not produced any evidence
to suggest otherwise. The worddrks alsodoes not have “well known meanings as a word in

the languagé,seeid. (quotingin re Rivera Watch Corp1955 WL 6450, at *4 (U.S. Patent &

Trademark Office Jul. 8, 1955)), other than as the plural formpark? which would make little
sensestanding alone. In short, Parks has failed to show that there is a triable issuelaftfa

consumers would not primarily vieits use of the nanfeParkd as a surnamé.

! Parks suggests that this conclusion is in tension with Defendants’ argtivaethe word “Park’s” in their

“Park’s Finest” name is a shorthand reference to “Ball Parks”rbt. The reason that the word “Park’s” can be
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Parks must therefore show th&&rks had secondary meaning in the marketplace when
Defendants commenced the sale of their Bdfinest product. Parks does not contend that the
“Parks name has attained secondary meaning nationwide but rather only iBastern United
States'®

B. A reasonable trier of fact could not conclude that the “Parks” name has seconda
meaning in theEastern United States.

“Secondary meaning existen the mark ‘is interpreted by the consuming public to be
not only an identification of the product or services, but also a representation of th@brigi

those products or servicBsCommerce Nat 214 F.3d at 438 (quotingcott Paper589 F.2d at

1228). There are a number of factors that illuminate whether secondary mearbegias
established:
(1) the extent of sales and advertising leading to tbaysociation; (2) length of
use; (3) exclusivity of use; (4) the fact of copying; (5) customer surn@ys; (
customer testimony; (7) the use of the mark in trade journals; (8) the size of the
company; (9) the number of sales; (10) the number of custoamets(11) actual
confusion.
Id. (citing Ford Motor, 930 F.2d at 292).
1. The “Parks” name has been only minimally advertised.
The extent to which a mark has been featured in advertising can be probative evidence
secondary meaningecause secondary ameng is generallyfestablished through extensive

advertising which creates in the minds of consumers an association betweerkthadrthe

provider of the services advertised under the m&&eid. Accordingly, “[a] plaintiff could

understood as a reference to Defendants’ “Ball Park” brand is that the Balt&btark appears alongside the
“Park’s Finest” name, both on the packaging of the product and in advertisere the Court previously pointed
out, if a consumer fails to take note of the Ball Park trademark on the Par&& packaging, that consumer would
likely fail to understand that the name was intended to be a reference toltRarRdirandSeeParks 2015 WL
4545108, at *11. Critical to understanding the message Defendants intemchtouicate is the context in which
they have presented that message.

8 SeePl.’s Mem. Opp’n 12. Parks does not define “Eastern United Statés’brief, but it appears toeiv

the area as encompassalfstates “east of the Mississippi River,” north to Maine and south t@kl@eePl.’s
Statement of Material Facts Y 7, 17, ECF No. 138 [hereinafter “Pl.'s"Fact
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create a reasonahbigference . . . that a term had gained secondary meaning by showing that it

had appeared for a long period of time in a prevalent advertising cam@aignBravne Drug

Co. v. Cococare Proddnc. 538 F.3d 185, 200 (3d Cir. 2008). Parks, however, has not done so.

Since approximately 2001, Parks has not sold any products directly, but ratheslibense

“Park$ name to two entities, Dietz & Watson and Super Bakery, Inc., to sell productsitsnder
name. Se®l.’s Resp. DefsFacts  8During thattime, the only advertising that Dietz &

Watson has conductddr the Parksbranded producthat it sells is to obtain placements in

printed grocery storecircular ads, where the products appear alongside other products offered
for sale at the store, germ in-store demonstrations at approximately one store per week, and to
attend approximately sifood shows” on an annual basgeeid. 11 2222. From 2007 to 2013,
Dietz & Watson sperdpproximatelyonly $14,000 per yeam these circular advertisemsnd
product demonstrationSeeid. 1 23.With respect t&Super Bakery, the company appears to sell
Parksbranded products only to, or at least predominantlheUnited States militarySuper
Bakerys marketing efforts consist solely of personal visits by its marketing mateager
“institutions and military faciliti€sand his participation in “dozens of food showiisat are held
“around the country,” which happesporadically. SeeChild Decl. Ex. 10, 1 7-8, ECF No.

138; Child Decl. Ex. 1, at 118:18-119:9, ECF No. 138. Parks, however, does not cite to evidence
of the extent to which those facilities or food shows are located in the Eastexd Btates. This
evidence suggests ordyminimal level of advertising, insufficient to permit an infereofce

secondary meaning by a rational trier of fact.

° SeePl.’s Facts 26 (stating that the level of Supakd3y's sales of “Parkdiranded products from 2003
to 2013 “depend[ed] on the needs of the military”); Pl.'s Mem. Opp’rc@Bténding that Defendants failed to
account for “the sale of Parks products by Super Bakethe military market).
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2. The size of the company and the extent of sales and customers are not probaiw
secondary meaning.

Information about a company’s size, the number of sales made under the mahk, and t
number of customersan also be probative evidence of secondary meaning, the inference being
that“[t]he larger a company and the greater its sales, the greater the numbglefeohave
been expsed to this symbol used as a trademavicCarthy,supra, § 15:49. Charles Wright,
who was deposed on behalf of Dietz & Watson, charactetiwepart of Dietz & Watsds
businesghat sells'Parks-branded products as‘very small companySeeChild Decl. Ex. 3,
at 177:22-24Dietz & Watsoris sales of products bearing tiiegark§ name have averaged
approximately $5.5 million per year from 2008 to 2048h nearly all of those sales coming
from the Eastern United States regtSiseePl.’ s Resp. DefsFacts | 77Parkscontends that
Super Baker\s sales averagexpproximately $3.1 millioper year but Parks has not presedt
any evidence of where those sales occurred, other than to say that they“\trezartiitary
market” SeePl’s Mem. Opp’n 13; PIS Facts { 26.

For a trier of fact to infer the existence of secondary meaning from salép]alesales
figures need to be put into contexttfcCarthy,supra § 15:49.This makes sense, because the
inference that is being dravitom sales figtes B, “the greater [the}ales, the greater the number
of people who have been expos#nlthe markSeeid. If sales bearing the mark account for only
a small portion of the relevant market, that is not probative evidence that a sabstantier of
consumers in that markéave come to associate the mark with a particular source of products.
Defendants have presented evidence that since 2Rafks- branded breakfast sausages

accounted for no more than 1.3% of the breakfast sausage markethottieast region of

10 SeePl.’s Resp. Defs.’ Facts 1 30, 32 (setting forth the states whares"randed products have not
been sold since 2008, which includes nearly all of the states wést Biigsissippi River); Pl.’s Facts { 17 (“Dietz
& Watson'’s primary market for its@Pks products has been in the states east of the Mississippi River.”).
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the United Stateecomprising Pennsylvania, New Jersey, New York, Connecticut, Rhode Island,
Massachusetts, New Hampshire, Vermont, and Ma8exPI.'s Resp. DefsFacts | 43. e
“Mid-South” (comprising Maryland, West Virginia, Virginia, Kentucky, Tennessee North
Carolina) waghe only other region with a measurable market share for those products, where
theyaccountedor approximately 0.01% of that market in 2011 and 2012 (with no medzsu
market share thereaftelil. With regect to Parks-branded dinner sausage, it accounted for

less than 1% of the market in the Northeast region and less than 0.5% of the marketidh the M
South, with no measurableanket share in any other regidd. 441! A rational factfinder

could not infer from these sales figures or the size of the company th&attke ‘mark

possesses secondary meaning in the Eastern United ‘States.

1 Parks contends that this market share evidence is “inadmissible hearddiytelevant” and that “no such

documents were produced by Defendants in discovery.” For the reasons akpkaityed, evidence that puts sales
figures into context, such as evidence about the market share those selEnte[s relevant to the ability of the
factfinder to infer secondary meaning from those figures. W#peaet to the contention that tkegidence

constitutes inadmissible hears#ye question at the summary judgment siaget whether the evidence offered is
admissible in the form it is presented but whether that evideraeeot be presented in a form that would be
admissible at tridl. SeeFed. R. Civ. P. 56(c)(2PetruzZzis IGA Supermarkets, Inc. v. Darlifigel. Co, 998 F.2d
1224, 1234 n.9 (3d Cir. 1993) (recognizing that heaftsag be considered on a motion for summary judgment [if]
it is capable of being admissible at tijalDefendantssource for this evidence is a declaration of Tys@enior
brand manager, who stated that she obtained these figure$SIRBma paid service that makes market share data
available that she relies upon in her role at TySaeElliott Decl. 1 2426, ECF N0126. Parks does not explain
the basis of its hearsay objection or attempt to show that this evidencenobblel presented in an admissible form
at trial. The IRI report that Tystsmsenior brand manager relied upon may, for example, fall within tihealyea
exception for‘[m]arket quotations, lists, directories, or other compilations thatearerglly relied on by the public
or by persons in particular occupatiénSeeFed. R. Evid. 803(17). Finally, Parks does not explain its contentio
that*no such documents were produced by Defendants during discoVerthe extent that it is contending that
Defendants should be precluded from relying upon this evidence becapsldteto disclose it in response to a
valid discovery request, Ba does not point to any particular discovery request or offer any other sfgugbet
contention.

12 The sales of “Parksbranded products are not spread evenly among the states east of thépdii$gigsr.
Rather, in some of those states, no prtsluere sold at alseePl.’s Resp. Defs.’ Facts {1 30, 32, while others
accounted for an outsized portion of the total sales in the reggeial. 7Y 4242 (indicating that sales in New Jersey
averaged approximately $1.7 million from 2011 to 2013 ateb$a Pennsylvania averaged approximately $1.9
million over the same time period). It is possible that sales in certain efstaes, such as Pennsylvania and New
Jersey, could be large enough, relative to the market in those states, tbdi@mfsecondary meaning in those
markets. However, Parks did not produce any evidence of the share of thosts thatkfose sales represent. Quite
to the contrary: Parks produced evidence that much of the salesérsthtes were to distributors, not indival
customers, who may in turn resell the products outside of those Stz Decl. Ex. A; Pl.’s Resp. Defs.’ Facts
1 48 (“[M]any of Parks’ customers are wholesalers, retailers andodigirs that have broad footprints.Thus,

even the concentrated sales of “Paisdnded products to certain states may not beatidecof secondary
meaningn those areas. Regardless, Parks’s contention is that its mark pesssssndary meaning in the Eastern
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3. No reasonable factfinder could conclude that Defendants copied the “Parks” name
Proof that a junior user copied a senior usarark can berobative of secondary meaning, and
Parks contends that copying occurred here. Parks points to the fact that a tradanchrk s
conducted by Defendants’ counsel in July 2013, during the development of the Radst
product, revealed the existence of Paslexpired registration for itarks name. Because the
“Parks name was known to Defendants (or, at least, their counsel) approximately shemont
prior to the date of the first sale of a product bearing Bak"s Finest name, Parks contends
that a trier of fact could infer that Defendants copied Beks name. But as Parks itself
recognizes, copying can generdlbe refuted by showing independent creatid®eePl.’s Mem.
Oppn 17. Tim Smith, who was thdae president and general manager for‘@all Park brand

at the time of the creation of thBarKs Finest product, stated in a sworn declaration th#he
name'Parks Finestwas suggested in June 2013 as a possible name” for the product—a month
prior to thetrademark search conducted by Defendatsnsel.SeeSmith Decl. § 6, ECF No.
127. Mr. Smiths testimony is corroborated by the fact that a marketing firm engaged by
Defendants had tested the ndrRarKs Finestin focus groups conducted on June 17, 2B
Smith Decl. Ex. 1, at 9. Indeed, the trademark search itself is evidence thatdd¢$emati
conceived of théParKs Finest name prior to the search, because the search was condacted
thename“ParKs Finest” SeeSluzas Decl. Ex. 3, at 1, ECF No. 138. This evidence would not
permit an inference th&iefendants chose tlfi®arks Finest name with the intent to copy the

“Parks name.

United States, and it hasade no argument that the name may have secondary meaning in any otifeatilde
area.
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4, Parks’s survey is not probative of secondary meaning.
A party seeking to establish secondary meaning is not required to submit a survey t
prevail.SeeE.T. Browne 538 F.3d at 201. Nonetheless, survey evidence, when it is available,

may be‘direct and persuasive evidence of secondary mearepCo-Rect Pods., Inc. v.

Marvy! Advert. Photography, Inc., 780 F.2d 1324, 1333 n.9 (8th Cir. 1985). Parks contends that

the survey it conducted, which detected a “consumer confusion rate of 32.7%”, also esnstitut
evidence of secondary meaningcauséproof of one is proof of the otherSeePl.s Mem.

Oppn 17-18 (quoting Interpace Corp. v. Lapp, Inc., 721 F.2d 460, 465 (3d Cir. 1983)). That,

however, is not necessarily the ce8eeMcCarthy,supra, 8 15.11 n.1{ot every response rate
that shows likely confusion establishes secondary meaning and not every survaisttat f
show likely confusion establishes an absence of secondary meaning.” (quoting Yincent

Palladino, Secondary Meaning Surveys, in Trademark and Deceptive Advertisings3ive

(2012))). Wherthe Lapp court was speaking of proof of confusion, the court was referring to

evidence of actual confusiam the marketplace. Sé@app 721 F.2d at 465 (observing that the

plaintiff had “introduced several examples of actual confusion in buyéprsbof of actual
consumer confusion caused by another’s use of the designation is . . . evidence of secondary
meaning, since if the designation is not distinctive, use by another will notiresattfusion.”
Restatement (Third) of Unfair Competition § 13 cmt. e (Am. Law. Inst. 1995).

By contrast to evidence of actual confusion in the marketplace, whether a likelihood of

confusion detected by a survey is probative of secondary meaning depends upon the format of

the survey. For example, ideal Toy Corp. v. Plner Toy Manufacturin@orp., 685 F.2d 78,
82 (3d Cir. 1982), the maker of the Rubik’s Cube conducted a survey that revealed that forty

percent of the participants mistakenly identifitkmockoff” version of the plaintiffs puzzle as
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a Rubik’s Cube. The confusion detected by that survey was probative of secondargnmeanin
the Rubik’s Cubes trade dress because the participants were able to identify the source of the
authentigproduct after being presented with nothing more than the defendant’s reprodiation.
as the Court has already explained, Parksrvey was quite different. This survenesented
participants with images of‘@arks-branded product antthe Parks Finest product and
proceeded to agkem whethethey perceived any connection or affiliation between any of the
images®® As a result, even if a survey participant had never before heard ¢fahei“name,

that participant could still respond that he or she believed that the two productoweeeted
simply based on the participant’s review of the product images. As a resultetbé cahfusion
that the survey generated is not necessarily correlated to secondary miéaning

5. Parks has produced only minim&evidence of actual confusion.

As for eudence of actual confusion, Parks can point to only a handful of alleged
instances of confusion, consisting of three unnamed consumers who were purportedgdconfus
by the association betwe&Rarks-branded products and Defendar®sirks Finest product, and
the testimony of one of Parlsstwo ceowners that a fewf hispersonal acquaintances
mistakenly believed that the ParlEinest product originated with Parksin light of the fact
that Defendants have solthany millions of unit$ of their Parks Fnest product to[im]illions
of consumers,” reports of only a few actual instances of confusion cast substantiardoubt

Parkss claim of secondary meaninBeeCommerce Nat 214 F.3d at 440 (reasoning that the

“harmonious coexistence in the same geographit aféavo companies operating in the same

13
14

Seesupranote4 and accompanying text.

Defendants contend thdiet survey’s methodology is fatally flawed, which renders the cmmfuate
detected by the survey unsous@eDefs.” Mot. Exclude Parks, LLC’s Expert, ECF No. 144. Because Parks has
failed to present evidence from which a rational trier of fact couldleda that secondary meaning exists in the
name “Parks” in the Eastern United States, the Court does not need to metehmther the survey would be
probative evidence of a likelihood of confusion between the marks.

5 Seesupranote5.
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industry with similar names without a single instance of actual conftimost certainly cut(]
against [the plaintiff] claim of secondary meanihg

6. The length and exclusivity of Parks’suse of its mark supports a finding of
secondary meaning, but Parks failed to quantify the nature and extent of that use

Weighingmost in Parks’s favor is the length and exclusivity of its use ofRlaeks
name. Parks has licensed the use of the naB&tz & Watson and Super Bakery for over a
decade, and Defendants do not contend that the name has beky asgadther participants in
the market. Parks also stresses the fact that the rasri®eln in use since the 1950s, when
Henry G. Parks founded the Parks Sausage Company. However, as Defendants, joank®ut
has not cited to any evidence to attempt to quantify how widespread the name was known over
those years before the present owners purchased the company out of bankruptcyen the lat
1990swhich limits the inferences that can be drawn from the feloeg history. Length and
exclusivity of use are relevaahly to the extent that the use was in the territorial area where
secondary meaning is claimed, and without any evidence of wheieaha name was
known—to the extent the same had attained secondary meaning over thahtincenclusions
can be drawn about whether that history suggests that the name possesses, oradahe tim
possesssecondary meaning in the Eastern United States.

Taken together, Parks would ask the trier of fadinith secondary meaning across
twenty-six states from a minimal amount of advertisiadgvel of sales that does not appear to
indicate significant market penetratj@n allegatiorof copying that appears to be contradicted
by the evidentiary record, a few reported incidents of actual confusion in thetphacke and
the long history of thePark$ name the nature and extent of which Parks haisattempted to
guantify. From this evidence, the trierfatt“would have to make a leap of faith to conclude

that the [name] gained secondary meanengydss the geographic area that Parks has staked out.
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SeeE.T. Browne, 538 F.3d at 199. For that reason, Defendants are entitled to judgment in their
favor on Rrks s claims of trademark infringement and unfair competitfon.
V. Conclusion

Parkss allegations of false advertising do not relate to the nature, qualities,
characteristics, or geographic origin of DefendaRtsKs Finest product, which means that
Parkss allegations do not state a valid claim for false advertising. Even if tdey deasonable
trier of fact could not find that Defendants’ use of tRarkKs Finest name on the packaging for
their product or their advertisements has a tendency to deceive a subgtatital of their
intended audience.

Nor could a reasonable trier of fact find that Parks has proven thBaites name
possesses sautary meaning across the area it has defined, without which Parks cannot prevail
on a claim of ademark infringement. Accordingly, Defendants are entitled to judgmentiin the

favor. A separate order follows.

BY THE COURT:

/s Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

16 Defendants analyzed Parks’s claim of unfair competition togethertwittaim of trademark infringement,

and Parks too did not discuss the unfair competition claim separatedyitf trademark infringement claim. With
no argument from Parks that the basis for these two claims differg substantive respect, Defendants are entitled
to judgment on both claims.
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