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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

RACHEL II, INC.; MARIA SHUMAR,;
RAYMOND P. BAURKOT, III;

Plaintiffs, :
V. : No. 5:15v-01096

STATE NATIONAL INSURANCE COMPANY,

Defendant

MEMORANDUM OPINION

Plaintiffs” Motion for Remand (ECF No. 4): Granted
Defendants Motion for Judgment on the Pleadings (ECF No. 6): Denied as moot
Joseph F. Leeson, Jr. March 31, 2016

United States District Judge
l. Introduction

One night in February 2013, Damien Robinson, accompanied by his cwesnna bar
called“Eddie Gs” in Easton, PennsylvaniaAlso in the bar that night wereembers of a gang
from Brooklyn, New York, known as th&/ery Crispy GangstersAmong them was a man
named Miguel Angel Rodrigueza known criminal and drug dealer wanted for attempted
homicide.”A fight broke out between Mr. Robinson’s cousin and drite@members of the
gang, whicheft Mr. Robinson dead from a gunshot wound tochisst.

Mr. Robinson’s estate filed suit in the Court of Common Pleas of Northampton County,
Pennsylvaniaagainst the Plaintiffs in this action: Rachel Il, .Inbe owner of Eddie G; Maria

Shumar, the former president of the company, and Raymond Baurkot, IIl, the cosnpany’

! These facts are taken from the complaint in Frazier v. Rachel || NocG48-CV-201311361 (PaCt.

C.P. Nov. 8, 2013), a wrongful death suit for which the Plaintiffhis action are seeking insurance coverage from
Defendant &&te National Insurand@ompany SeeResp. State National Insurance Company te Rlot. Ex. A,

ECF No. 5.
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secretary. Compl. 11 1-4, 7. According to the estate, Eddie G’s had a long history of violent
incidents, including a prior incident during which a gun was fired inside the katteom, and

“was a known gathering spot for criminals, gangsters, drug dealers, anduiradbwvith violent
propensities. The estate claims that Eddiésdlid not take adequate security measures to protect
its patrons fronmthesedangerous individualand charges Plaintiffs with liability for Mr.

Robinson’s death. That suit remains pending in the Court of Common Pleas.

Plaintiffs timely notified their insurer, Defendant State National Insur@urepany,
after they learned dhe suit. State National responded by notifying them that their insurance
policies did not cover the events giving rise to Mr. Robinsaeathbecause the policies
contained andssault and battery exclusiomd. 1 11, 12-14While Plaintiffs acknowlege the
existence of the exclusion, thdispute its validity. They claim that an Eddés employee who
worked as a bartender and a sesigned the agreement that contained the exclusion, and that he
lacked the authority to bind Rachel Il told. 114-22.

To resolve the dispute, Plaintiffs filed this declaratory judgment action inabe Gf
Comnon Pleaseeking a declaration that State National is obligated to defend them in the
underlying suit and indemnify them for any losses they sustain. Soon after, SiateaN
removed the action to this Court, invoking the Court’s diversity jurisdiction pursuant to 28
U.S.C. § 1332. Plaintiffs now seekhave the action remandéalthe Court of Common Pleas,
arguing that the amount in controversy does not exceed the jurisdictional threshold, and,
alternatively, that the Coushoulddecline to exercise jurisdiction over the actasa matter of
the discretion afforded to it by tiigeclaratory Judgment AdBecause the circumstances of this

action cousel against this Court interfering with the orderly disposition of this disputetén sta

2 The individuals are also each equity holders of Rach€ldinpl. Y 23.
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court, the Court declines to exercise jurisdiction and this action shall be remanidedCourt of
Common Pleas.
I. Analysis

A. Background — The Declaratory Judgmert Act and Reifer v. Westport Ins. Corp.

The Declaratory Judgment ACt¥JA”) provides that “n a case of actual controversy
within its jurisdiction, . . . any court of the United States . . . may declaregtite and other
legal relations of any interesl party seeking such declaration, whether or not further relief is or
could be sought.” 28 U.S.C. § 2201(ayiay”’ impliesdiscretion, and the Supreme Court has

accordingly‘long held that this [statute] confers discretionary, rather than compulsory

jurisdiction upon the federal court3 Reifer v. Westport Ins. Corp., 751 F.3d 129, 136 (3d Cir.

2014);seeWilton v. Seven Falls Co., 515 U.S. 277, 286-87 (1995) (describing the DJA as

having a*‘textual commitment to discretibh When the sole remedy sought in a case is a
declaratory judgmeritthe DJA has the effect of carving oain‘exception to the general rule
that‘federal courts have a strict duty to exercise the jurisdiction that isrcedfepon them by

Congress! Id. (quoting_ Quakenbush v. Allstate Ins. Co., 517 U.S. 706, 716 (1996)).

This discretion taleclinejurisdiction must, howevehe exercised in a principled

mannerReifermarks helatest effortin this circuitto guide the district courts through this

3 While the grant of authoritynderthe statue is described as jurisdictiofifi]t is an axiom that the

Declaratory Judgment Act has not enlarged the jurisdiction of the auatsubjecmatter and partiesAralac

Inc. v. Hat Corp. of Am.166 F.2d 286, 291 (3d Cir. 1948) (quoting Edwin BorchBetlaratory Judgmenf33

(2d ed. 1941))The effect of the Act was instead“tatroduce[] an additional remedy of inestimable value for the
determination of an already existing righand while"the right to such relief ha[d] been in some cases inherent the
statute extended greatly the situations under which such relief magiled! 1d.

4 Whether the DJA may be invoked to decline jurisdiction over a suit seeking ldeclaratory judgment
and some other kind of relief @ open questioim the Third CircuitSeeReifer, 751 F.3d at 135.5 (‘“We have
never ruled on the legal standard a district court must apply when siddregether it may decline jurisdiction
when both declaratory and legal relief are claitied:he question hasharply divided the other circuits, with
some holdinghat federal courts must exercise jurisdiction over cases that do not segldsolaratory relief (at
least if“the coercive claim is neither frivolous nor brought solely to secure fgdesalictiori’), while others leave
some room for a court to dewdi to exercise jurisdiction over the entire case, or part of it, in certain limited
circumstancesSeePerelman v. Perelma688 F. Supp. 2d 367, 37 (E.D. Pa. 2010). In this case, both Plaintiffs
and State National (via a counterclaim) seek only datday relief, so this question is not implicated.
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processthrough its announcement of “a uniform approach” to the quedtioat 145-46While
district courts in this and other circuits have long bestructedto consider a variety of factors
to inform their discretionReifers primarycontribution is tcelevate one particuldactorabove
the rest!'the existence or neaxistence of pending parallel state proceedingseid. at 144.
While “[tlhe Supreme Court and [the Third] Circuit have long noted the importance of pending
parallel state proceedings agonsideration in a district cowgtexercise of jurisdictional
discretion,” id. at 143, und®&eifers approach,hepresence of parallel state proceedisigsuld
“militate[] significantly in favor of dectiing jurisdiction’; while theabsencef paralkl state
proceedingsmilitates significantly in &vor of exercising jurisdiction,” id. at 144-45. The
presence or absence of parallel state proceedmgsnot end the mattdyut if a district court
intends to exercise jurisdiction when they exist, or decline jurisdiction when they,dbenot
court must ensure that other considerationsaffecientto overcomehe outsized weight that
Reiferplaces on the pendency of parallel state proceedings.

While the presence or absence of parallel state primgeethus supplies something of a

presumptive answer to the question of whether to exercise jurisdetie®tate Ndt Ins. Co. v.

Landis, No. 14-607, 2015 WL 291722, at *5 (E.D. Pa. Jan. 15, 264&)acterizindReifers
framework asa rebuttable psumption scheme, with the presence or absence of parallel state
proceedings serving as the fulcripdistrict courts may not end the inquiry before giving
“meaningful consideratidrio a series of other factors, which may ultimately pwirat different

direction SeeReifer, 751 F.3d at 146 & n.22. The factors are moduansisting of a core set of

° TheweightReiferplaces on thiparticularfactor is attributable in part to the Supreme Caurhplication

that the" outer boundariésof the discretion afforded by the DJA may be less expansive whearaltepstate
proceedings are pendirggeReifer, 751 F.3d at 143 n.18 (citingilton v. Seven Falls Cp515 U.S. 277, 290
(1995)) (readingVilton to “impl[y] that district courtsdiscretion may be more circumscribed where no parallel
state proceedings eXi¥tand in part to the fact that a consensus has emerged amdngrth€ircuits sister
circuitsthat“increased emphasishould be placedpon the pendency of parallel stateqaedingsseeid. at 144.
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eight factors that muste considered in every case (to the extent eadtegant),which must be
augmented bwdditional considerationa certain type®f casesThe eight core factoe as
follows:

(1) the likelihood that a federal court declaration will resolve the uncertafnty o
obligation which gave rise to the controversy;

(2) the convenience of the parties;

(3) the public interest in settlement of thecertainty of obligation;

(4) the availability and relative convenience of other remedies;

(5) a general policy of restraint when the same issues are pending in a state court;
(6) avoidance of duplicative litigation;

(7) preventionof the use of the declaratory action as a method of procedural
fencing or as a means to provide another forum in a race for res judicata; and

(8) (in the insurance context), an inherent conflict of interest between an issurer
duty to defend in a stateourt and its attempt to characterize that suit in
federal court as falling within the scope of a policy exclusion.

Id. at 146. Then, if the case fits a certain profile, certain other consideratimide appended
to these core factarBor example,n all cases where arallelstate proceeding exists, the

district court should also consider the standard articulated by the Supreme @ylittant v.

Excess Insurance Co. of Amerit&whether the questions in controversy between the parties to

the feckral suit ... can be better settled in the proceeding pending in the stat€ ¢ouat 146
n.21 (quotingBrillhart, 316 U.Sat495) (requiring district courts to consider this questign *
circumstances lik8rillhart's). If the case arises in thasurance contexthe district court should

also consider the guidance of State Auto Insurance Cos. v. Stmemyely, that (1) the district

court should take into account jpafty s ‘vigorous objectionto the district couts assumption

6 316 U.S. 491 (1941).
! 234 F.3d 131 (3d Cir. 2000)



of jurisdiction,” (2) “when applicable state law'‘isncertain or undetermined, district courts
should be particularly reluctartth exercise DJA jurisdictiohand (3) it should be arare’ case,
justified by*unusual circumstancéghat a district court exercises jutistion when the case
turns on settled state laSeeid. at 141, 146-47 (quoting Summy, 234 Fa8d35-36). Or, if
the case raisé'sssues offederal statutory interpretation, the governmermoice of a federal
forum, an issue of sovereign immunity,inadequacy of the state proceedirtbe district court

should consider the guidance_of United States v. Commonwealth of PennsylvanianBepaft

Environmental Resourcésyhich recognized thahe United States has‘eompelling interedt

in having a federal court, its forum of choice, determine questions of federaltdwasits own
sovereign immunity, anthat the presence ofparallel state proceedimgay not militate in favor
of declining jurisdiction if the state forum canniobely or adequately resolve the issues at hand
Seeid. at 146 n.23 (quoting Summy, 234 F.3d at 18#t(uctingdistrict courts'facing the

same or similar issuéshat were present in that case‘continue to consult its guidancePRa.,

Dept of Envtl. Res., 923 F.2dt 1076-79.

Both the eight core factors and these additional sets of cagegific considerations are
non-exhaustive, “and there will be situations in which district courts must consult aedsaddr

other relevant case law or consideratibi@e Reifer, 751 F.3d at 146. The finished product

8 While a parallel state proceeding was preseuimmy Reifersuggests th&8ummys factors should be

counseled whenever a case arises in the insurance context, even if no pampebstsding is preseiBeeReifer,

751 F.3d at 14@7 (instructing district courts to cons@ummys guidance‘in insurance casgswithout

limitation). Summyalso prescribed three specifi@levant consideratiohshat courts should considdmt rather

than reserve those for only insurance caBe#ferincorporated them into the list of eight core factors that district
courts must consider in all cases, with the exception of one factor thegsdgyats termgo only insurance cases.
CompareReifer, 751 F.3d at 140 (quotirsummy 234 F.3d at 134) (setting forth these three additional factors from
Summy), with id. at 146 (incorporating those three factors verbatimtimddist of eight core factors that disttic

courts must consider in all cases).

o 923 F.2d 1071 (3d Cir. 1991).




resembles guidedtotality-of-the-circumstances balancing tg¢8tut with a focus on the
presence or absence of a parallel state proceeding.
B. There are parallel state proceedings pending in state court.

Determining whether there aparallel state proceediagending is therefore the starting
point, and a question of substantial importanceat/éxactly constitutgsarallelstate
proceedingshowever, has not beelefined precedentiallgt aparticularlyhigh level ofdetail.
Brillhart compels the conclusion that the teembracesat minimum, a proceeding “in which all
the matters in controversy between the parties could be fully adjudicae=Btillhart, 316
U.S. at 494-95Reifer, 751 F.3d at 137 n.®Vilton, which spoke interchangeably gfdrallel
state proceedingsind “parallel state litigatiori,viewed itself andBrillhart as dealing with
“parallel proceedings, presenting opportunity for ventilation of the saneelataissues, [that]
were undewray in state court.SeeWilton, 515 U.S. at 290rhe concepiay be bst understood
by examininghe concerns that motivated the Court to view the exercise of federal jumisdict
with disfavor in those caséSBrillhart cautioned that[g]ratuitous inteference with the orderly
and comprehensive disposition of a state court litigation should be avesged16 U.S. at 495,
while Wilton observed that federal jurisdiction should “yield[] to considerations of pracicalit
and wise judicial administratichsee515 U.S. at 288.

Viewed througtthis lens the underlying torditigation pending in the Court of Common
Pleasconstitutegarallel state proceediagThis is so not because the tort action, standing alone,
would affordthe partiesa full opportunity to obtain the declaratory relief they seek; it would not.

Plaintiffs seek two separate declarations: a declaration that State National hataddtend

10 SeeReifer, 751 F.3d at 147 As our norexhaustive, multfactor test makes clear, there are many potential

considerations that properly inform a district ccaigound and reased discretiori).

1 While there is a tendency to imbue the téparallel state proceedihagvith specialqualities, the phrase

was in fact not used at all by tBeillhart Court, and may best be viewed simply as shorthand for circumstaates t
counsel gainst the exercise of federal jurisdiction, rather than as posgestependent significance of its own.
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them in the underlying tort action, and a declaration that their insurance wahc$tate
National covers any losses they incur. State National, through its coumtsrcdaieks the
inverse. While the coverage dispute could be resolved within the confines of the ugdertyin

actionthrough a post-judgment garnishment proceediegAtl. Mut. Ins. Co. v. Gula, 84 F.

App'x 173, 175 (3d Cir. 2003); Landis, 2015 WL 291722, at *7 (reading Gula to stand for the
proposition that “garnishment proceedings typically provide an adequate opportunity unde
Pennsylvania law to test coverage issues surrounding underlying tort actiondipilne over
State Nationas duty to defend cannot wait until the end of the tort action for resolutdon. “
insurer seeks a declaration on whether it has a duty to defend to avoid uncertainty. . . . If
however, the ruling is delayed until the underlying action is concluded, the insurer tnust ac

while still in a quandary about its duty.” Terra Nova Ins. Co. v. 900 Bar, Inc., 887 F.2d 1213,

1220 (3d Cir. 1989). When there is uncertainty over a duty to defend, the prudent insurer may
elect to offer a defenso avoid the risks that an inept or lackadaisical defense of the underlying
action may expose it to if it turns out there is a duty to indenirfifgeid. at 1219. But if it turns

out that the insurer’s duty to defend did not apply, the insurer may be unable to recovetsthe cos
of the defense from its insured because, under Pennsylvania law, “an insurer igladtteriie
reimbursed for defense costs absent an express provision in the written insordraet’ Am.

& Foreign Ins. Co. v. Jerry’s Sport Ctr., Inc., 2 A.3d 526, 589 (Pa. 20hejefore, the

underlying tort action, standing alone, does not supply an adequate forum for resoluten of t
uncertainty over State National's duty to defésdnsureds in that very actioBeeTerra Nova
887 F.2d at 1219 (recognizing that an underlying tort suit is not a parallel aciauitoseeking

a declaration omn insurer’s duty to defend); Md. Cas. Co. v. Consumers Fin. Serv. of Pa., 101




F.2d 514, 516 (3d Cir. 1938) (observing that the scope of an insurer’s duty to defend would “not
be involved and [could not] be adjudicated” in an underlying tort action).

However, whether pending state litigation amountsat@llel state proceediagequires
looking at more than justsnapshot of the state action at the time the district court is
determining whether or not &xercise its jurisdiction. The Supreme Court has instructed that
district courts should “inquir[e] into the scope of the pegdtate court proceedihgp assess
whether‘the claims of all parties in interest can satisfactorily be adjudicated in thateding’
SeeBrillhart, 515 U.S. at 495. Wile theunderlying tort actionstanding alonewould not supply
that forum, Pennsylvaniaw affords trial judges the ability to coordinate multiple actittos

prevent duplication of efforts by the courts and inconsistent ruliggseLlincoln Gen. Ins. Co.

v. Donahue, 616 A.2d 1076 (Pa. Commw. Ct. 1992) (discussing the coordirfabonaations
with accompanying declaratory judgment actions between the tort defeaalatheir insurers).
Had State National not removed thldsclaratory judgmersction it could have been coordinated
with the underlying tort action and resolved ast pf the same litigatiorCalling upona federal
court to issue a declaration when the state ataad fully ready to do sas part of a
coordinated set of proceedings is precisely the kind of “[g]ratuitious ireaderwith the orderly

and comprehemge disposition of a state court litigatibthat should be avoide®rillhart and

Wilton spoke not of interference witlingularstate court actions but of interference wiskate
proceedingsand “state litigatior’, and when the underlying tort action and this declaratory
judgment action, which was originally filed in state court but removed to fectare] are
viewed as potential set o€oordinated proceedings, it becomes clear thattempt by a

litigant to separge those proceedings into separate componentse resolved piecemeal by the



state and federal courts the kind of “uneconomical” and “vexatiousiterference with parallel
state litigationthat the Supreme Court has urgeddistrict courts tavoid.

The Thrd Circuit expressed thesame concerns Bummy. Thereas hereatort suit
was pending in state court, and the defendant’s insurer believed that it had no dutydo defe
against the claimsSummy, 234 F.3d at 131-3Po definitively resolve tlk issue, the insurer
filed a declaratory judgment action against its insured in federal distridt whwat 132.The
insured responded first by asking the district court to refrain fromiskeggurisdiction, and
then, three days later, by filing ibsvn declaratory judgment action in state colgktThe district
court agreed to exercise jurisdiction over the federal declaratory judgmemt, adtich the

Third Circuit concluded was in error. The court relied upon the congeiltigart andWilton

hadexpressed about district courts injecting themselves into disputes while paatdiel s
litigation is alreadyunderway—avoiding' vexatious’ anddratuitous interferenceavith state

court litigation; seeid. at 136, exercisingéstraint when the same issues are pending in a state
court,” id. at 134, and avoiding duplicative litigation, id. Importantlyas not thelistrict

court’s interference with the nascent state declaratory judgmton dglgat the insured had filed
that concerned the court. Rat, the court was troubled by the fact that the district court had
destroyed the “prospects for coordinated management” of the underlying tortcsthiea

insurer’s need for a declaratory judgment, preventing the state court golvimg the two

dispukes“under one jurisdictional roof.Seeid. at 135 (quoting Mitcheson v. Harris, 955 F.2d

235, 240 (4th Cir. 1992)).

If the District Court had not interfered, the state court would have bdertaab
develop a coordinate@gchedule of briefing and discovery that would have
promoted the efficient resolution of both the declaratory judgment action and the
underlying tort action, thereby conserving judicial resources as wehlase of

the parties.
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Id. at 135-36.

Here, unlike in Summy, there is not a duplicate state declaratory judgment @etiding
in state court. Howeveitt is clear fromSummy’sreasoning thatihe state litigatiorthe courtwas
concerned about disrupting was not the duplicattaée declaratory judgment action, of which
Summypaid little attention(and which had not even come into existence until after the federal
declaratoryjudgment action had been filed)afRer it was the underlying tolitigation—and
specificallyits potential tasupply a place to resolve theclaratory judgment action as well
thatSummy did not want to disturb. Indeed, each of the reasons Sanimyated for declining
jurisdiction would apply with equal force even if a duplicate state declanjaidgynent action
had not been pending at the time. If a declaratory judgment is not pending, one ofi¢isecpart
file a declaratory judgment action in state court as soon as the federal congggeisdiction,
and the state trial judge presiding over tinelerlying tort action can then createcadrdinated
schedule of briefing anffact] discovery” to bring the declaratory judgment action into the fold
with the tort action. Seen this way, the litigation that is already underway in stat@resents
the “opportunity for ventilation of theame state law issuésyhich comports witithe Supreme
Court’s instruction that district courts should “inquir[e] into the scope of the pestitecourt
proceedinf) to assess whethéthe claims of all parties imterest can satisfactorily be
adjudicated in that proceeding,” rather than focusing only on the present status atetlice st

litigation. SeeBrillhart, 515 U.S. at 495; Landis, 2015 WL 291722, at *6 (recognizing that

Brillhart andWilton “focus[ed] on potentiality as opposed to present circumstandbgir

conception of what amounts to parallel state proceedifgs).

12 Indeed, if the outcome &ummydepended upon the fact that a state declaratory judgment action happened

to be pending at the time when the federal district court made its decisiertese jurisdiction, that would mean
that the case turned upon the fact thatinsured was able to race to the state courthouse and initiate a declaratory
judgment action before the district court was ablédtermine whether to exercise jurisdiction over its federal
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Accordingly, the litigation underway in the Court of Common Pleas is a partallel s
proceeding, whichrhilitates significantly in favor of declining jurisdictionSeeReifer, 751
F.3d at 144-45. The remaining question is whether other pertinent fapototsufficiently in
favor of exercising jurisdiction to outweigh this consideration.

C. The other pertinent factors do not counsel ifavor of the exercise of jurisdiction.

In its briefing, State National focused solely on the question of whether there is a
sufficient amount in controversy to satisfy diversity jurisdiction, and dichcknowledge the
fact that the Declaratory Judgme\ct affords this Courthe discretion to decide whether to
exercise jurisdiction over this action. Plaintiffiel, and theyargue that the more appropriate
placefor this action is state court alongside the pending tort litigafibry point to the fachat
this action may involve some common questions of fact with the tort action, and that judicial
economy is therefore served by having bo#insk resolved by the same juddéey also point
out that the dispute between them and their insurer is pureéttar of state law that can be best
resolved by the Pennsylvania courts.

Among the factors that must be considered are the convenience of the pdrties a
policy of avoiding duplicative litigation, and for the reasons already discussadyéigh
significantly in favor of allowing this dispute to be resolved in a coordinated fashionheith t
pending tort litigation. So too do the factors that apply specifically to insurance dispute
“[D]istrict courts should weigh a party'vigorous objectionto the district couts assumption of
jurisdiction;” Reifer, 751 F.3d at 141 (quoting Summy, 234 F.3d at 136), and there is no question
that the Plaintiffs have vigorously objected to being deprived of the opportunity teerésisl

dispute in the Court of Common Pleas. There is also no indication that this request for a

counterpartThe reasonSummyarticulatedfor concluding that the exercise of fedgraisdiction in that case was
in error belieany notion that the coust decision turned on that act of litigatory gamesmanship.
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declaratory judgmentwhich center®n a dispute over an agent’s authority to bind his principal,
involves anything other than settled state law princi@esid. (quoting Summy, 234 F.3d at
136) (“[W]hen the state law is firmly established, there would seem to be egereéson for the
partiesto resort to the federal courts. Unusual circumstances may occasion#iysusi
action, but declaratory judgments in such cases should bé .r&veile the“general policy of
restraint when the same issues are pending in a staté isouot impliated here, nor are there
any concerns about preventing attempts at procedural fencing or racesithaas geeid. at
146, the absence of those concerns is not sufficient to tip the scale in favor ofrgxercis
jurisdiction* When the presence of peng parallel state proceedings is added to these factors,
the result is ifavor of this Court declining jurisdiction.
II. Conclusion

When parallel litigations pending in state couthat isfully competent to resolve a
dispute, a district court muask whether that disputed&n better be settled in the proceeding
pending in the state courReifer, 751 F.3d at 146 n.21 (quotiyillhart, 316 U.S. at 495).

That is thecase here, and this actiorthereforeremanded to the Court of Common Pleas.

BY THE COURT

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

13 Certain ofReifers factors, such a&he likelihood that a federal court declaration will resolve the

uncertainty of obligation which gave rise to the controvérshe public interest in settlement of the uncertainty of
the obligatior’, and“the availability and relative convenience of other remédippear to be more applicabiten
thequestionis whether a declaratory judgment is an appropriate rerfitediie partiesrather than the question
here, which is simply which coushould be the one to render the judgm&eeNote, Developments in the Lavs2
Harv. L. Rev. 787, 8080 (1949)cited inBituminous Coal OperatetAss n, Inc. v. Intl Union, United Mine
Workers of Am, 585 F.2d 586, 597 & n.20 (3d Cir. 1978) (discussing the pertinence of these tfathargjuestion
of whether a court may elect twithhold declaratory reliéffrom the parties).

13




