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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RICHARD CHARLESMILLER,
Petitioner,

V. : Civ. No. 15-2958

KENNETH CAMERON, et al.,
Respondents.

ORDER

State prisoneRichard Millerhas filedpro se objections to Magistrate Juddreuteis
recommendation that tleny habeas relief (Doc. Nos. 5, 18; 28 U.S.C. 8254d).
Petitioner objects tdudgeReutets conclusionthatthe PCRAcourt was not unreasonable in
rejectinghis ineffectiveness claimsPetitioneralso objects to Judge Reuter’'s determination
thathis allegationthat PCRA counsel was ineffectiverist cognizable (Doc. No.15); see28
U.S.C. 82254(i). Becausd agree with JudgReuter | will overrule the Objections, adopt the
Report & Recommendatigoand deny the Petition.

l. BACKGROUND

On August10, 2011, a LehighCommon PleagCourt jury convicted Petitioner of
aggravated indecemassaultinvoluntary deviate sexual intercourse, and corruption of mjinors
arising fromPetitioner'ssexual assault of a thirteen year old boy inside Petitioner's home.
(Doc. No. 15 at 1) On November 22, 2011, Petitioner was sentenced {801%ears
imprisonment. At sentencing, Petitioner informed the Court that he did not wish to appeal the

verdict or sentence. (Doc. No. 15 at 1, 13); (N.T., 11/22/11, ptR3fiitionerdid not appeal.

On October 29, 2012, Petitioner filedoeo se PCRA Petition alleging that hidrial

counsel was ineffective for failing to appeal. TPERA court appointed counsel, who filed
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an amended petition adding meffectiveneslaim respecting trial counsslfailure to cross
examine a chiléexual abusexpert. (Doc. No. 15 at 2.PCRA counsel raisednly the
crossexamination ineffectiveness claim at the heari@n November 12, 2013, following a
hearing, the PCRA courtoncluded thatthe ineffectiveness claim based on ttmss
examinationwas meritéss it did not review trial counsel’s failure to appeal “because it was

not raised during the PCRA hearihgCommonwealth v. Mer, No. CR39-CR-4344-2010,

slip op. at 2 n.7 (C.P. Lehigh, Jan. 2014) Pa. R. App. P. 302(a On April 1, 2015, the

Superior Court affimed. Petitioner did not seakocatur. (Doc. No. 15t 2-3.)

Miller timely filed the instantpro se habeas Petitim alleging thathis trial counsel
should have 1) appealed his verdict and sentence; and 2) -@xesmineda prosecution
witnessabout a clerical error on a saekuse evaluation formHe also alleges that his PCRA
counsel was ineffective for: 1) allowing a witness to testify by telephbtinee @ CRA hearing
and 2) failing to recoverexculpatory video evidence. (Doc. No..)1 Judge Reuter
recommends | deny relief (Doc. No. 5.) Petitioner objectsto all Judge Reuter’s
recommendations. (Doc. No. 19.)

. LEGAL STANDARD

I must reviewde novo those portions atfhe Report to which timely, specific objections
have been filed. 28 U.S.C.686(b)(1)(C). | may “accept, reject, or modify, in whole or in

part” the Magistrate’sfindings or recommendationdd.; Brophy v. Halter, 153 F. Supp. 2d

667, 669 (E.D. Pa. 2001). As to those portions to which no objections have been made, | must
“satisfy [myself] that there is no clear errar.in order to accept the recommendation.” Fed.

R. Civ. P. 72(b) Advisory Committee NoteseHenderson v. Carlson, 812 F.2d 874, 838 (

Cir. 1987) (explaining the district court’s responsibility “to afford somelle¥ review” when
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no objections have been made).

| may grant habeas relief for claims a state court reviewed on the merits ¢mdy if
state court’s decision: (1) “was contrary to, or involved an unreasonably ajpplicgtclearly
established Federal law”; or (2) if the decision “was based on an unrelesdatdymination
of the facts in light of the evidence presented in the State court proceeding.” 18 U.S.C.
§ 2254(d)(1)€2). The “clearly established Federal law” governing Petitioner’s ineffexcéss

claims is set out inStrickland v. Washington, 466 U.S. 668 (1984). Accordinglgnust

decide whether the PCRA court’s applicationStficklandwas “objectively unreasaible.”

Bell v. Cone, 535 U.S. 685, 69® (2002);Commonwealthv. Sneed 899 A.2d 1067(Pa.

2006) 18 U.S.C.8 2254(d)(1) Petitioner must show that the PCR@urt’s decision “was so
lacking in justification that there was an error well understood and comprehendestimge

law beyond any possibility for fairminded disagreement.” Harrington v. Richter, 5686.S

103 (2011)Pinholstey 131 S. Ct. at 139¢ statecourt decision must “be given the benefit of

the doubt”).

To make out ineffective assistance of counBeljtioner must show: (1) his attorney’s
representation was unreasonable under prevailing professional norms; and (2) that fo
deficiency, there is a reasonable probability that the result of the proceedilgshave been
different. See Strickland 466 U.S.at 688. Review of ineffectiveness claims is “doubly

deferential when it is conducted through the lens &284] habeas.” Yarborough v. Gentry

540 U.S. 1, 6 (2003). If I conclude that counsel’s strategy was not unreasonable, | need not

addres prejudice.United States v. Lilly536 F.3d 190, 196 (3d Cir. 2008). | must conduct an

evidentiary hearing “unless the 28254] motion and files and records of the case show

conclusively that [the petitioner] is not entitled to reliefd. at 195(internal quotation marks
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omitted).

1. OBJECTIONS

Petitioner first objects to Judge Reuter’s conclusion that regardless of whether
Petitionerprocedurallydefaulted higneffectivenesglaim respecting the failure tappeal the

claim lacks merit. (Doc. No.19); seeCommonwealth vMiller, No. CR39-CR-4344-2010

(notaddressingrial counsel’s failure to appeadlthoughraisedin the PCRA Petition, “it was

not raised during the PCRA hearif)g.

Assumig, arguendo, that tke claim is notprocedurally defaulted, agree with Judge
Reuterit is meritless Counsel only acts unreasonably if he or &fad[s] to follow the

defendant’sexpress instructions with respect to an appeaRoe v. FloreOrtega 528 U.S.

470, 478 (2000) (emphasis addedt the conclusionof his sentencinghearing Petitioner

“indicated on the record that he did not wish to appe@lommonwealth v. Mer, No. CR

39-CR-43442010, slip op. at .2 Petitionernow suggests that his trial counsel should have
askedPetitioner whethehe had changed his minak some unspecified date after sentencing.
(SeeDoc. No. 19 at 31.) Yet, Petitionerdoes nokeven allegavhen he decided he wanted to
appealwhether he esr tried toso informcounsel, othe issue he wished to raiseappeal In
these circumstancedrial counsel did not act unreasonabl\Roe 528 U.S.at 478 see
Strickland 466 U.S. a690 (“A convicted defendant making a claim of ineffective assistance
must identify the acts or omissions of counsel that are alleged not to havénéeerult of

reasonable professional judgment.”).

Petitioner also objects tdudge Reuté&s refusal to caclude thattrial counsel
ineffectivdy failed to cross examin€ommonwealthexpert witnessDr. Van Brakel The
PCRA courtconcludedthat counsel aet strategically After completing an interview with
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the victim about the sexual assaulir. Van Brakel completeda sexabuse victim evaluation
form incorrectly lising another persds name as the perpetratdiDoc. No. 15 at 145.) Dr.
Van Brakelnoticed the clerical errphowever,and fixedthe original form but not until he
had already mailed copies of thencorrectedform to the prosecution and trigounsel.
Petitionerconclusorilyassers that if trial counsel had cross examinedM2mn Brakelabout
this clerical error, he would not have been convicted. (Doc. No. 19 at 5.)

| agree with Judge Reuter that the PCRA court’s decisionn@agnreasonableSee
Strickland 466 U.S. at 681 (“Bcauseadvocacyis an art andnot ascience,andbecausdhe
adversargystenrequiresdeferenceo counsel’'snformed decisionsstrategicchoicesmust be
respectedn thesecircumstanced they arebased orprofessional judgmen{.” As the PCRA
court observed|Petitioner’s] attorney was aware of the mistake and discussdthibath the
[Petitioner] and the Commonwealth. Following careful consideraffgtitioner’s] attorney
chose not to pursue this line of quesing .. . In fact, at trial, the defense strategy was that the

[Petitioner] was enticed by the viot.” SeeCommonwealth vMiller, No. CR39-CR-4344-

2010, slip op. at-B (C.P.Lehigh,Jan. 31, 2014 Petitioner even testified that the victim
enticed him to commit the sexual assautt. Counsel washusnot ineffective for failing to
crossexamine Dr.Van Brakelon a clerical errothat would havecontradictedPetitioner’s

defense.

To the extent Defendant otherwise objects to Judge Reutmdwsionsrespecting
PCRA counsel’s ineffectivenedsr: 1) allowing testimony via telephone at the PCRA
hearing or 2) not recovering exculpatory video evidence, he may not now raise thases.clai
28 U.S.C. 8254i) (“The ineffectiveness or incompetence of counsel during Federal or State

collateral postonviction proceedings shall not be a ground for relief in a proceeding arising
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under section 2254.")

Accordingly, 1 will overrule Petitiongs Objections.

V. CONCLUSION

AND NOW, this 2%h day of March, 2016, upon consideration of the pleadings and
record herein, and & careful review of JudgReuters Reportand Recommendation (Doc.
No. 15 and all related filings, it is herel@yRDERED that

1. Petitioner’s jections to the Report and Recommendation (Doc.18p.
areOVERRULED;

2. Judge Reuteis Report and Recommendation (Doc. Nolb5) is
APPROVED andADOPTED,;

3. There are no grounds issuea certificate of appealability; and

4. The Clerk of CourshallCLOSE this case

AND IT ISSO ORDERED.

/s/ Paul S. Diamond

Paul S. Diamond, J.
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