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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JONATHAN MACIAS,

Plaintiff
Civil Action No. 15-3730
V.

THE SCHOOL DISTRICT OF THE
CITY OF ALLENTOWN; QUAAN
WHITE; RICHARD E. GAVORNIK;
AND ANTHONY S. WARD,

Defendang

Henry S. Perkin, M.J. November 14, 2017
MEMORANDUM

This matter is before the Court on Defendant Allentown School District’solloti
for Summary Judgment, which motion was filed March 15, 2017. Plaintiff's Brief in Opposit
to Defendant, The School District of the City of Allentown’s, Motion for Summadgdhent
was filed on April 15, 2017. The Reply Brief of Allentown School District in Support of Motion
for Summary Judgment was filed on May 1, 2017. Having reviewet cansidered the
contentions of the parties, the Court is prepared to rule on this matter.

Procedural History

Plaintiff Jonathan Maciag Macias) initiated this matter by filing a Complaint in
the Lehigh County Court of Common Pleas against Defendants Anthony Ward (f\Waudan
White (“Whit€’), Richard Gavornik(“Gavornik”), and the School District of the City of

Allentown (“School District”). This matter was subsequently removed to thistGouthe
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School District Macias alleges that on March 17, 2014, he was attacked by three dalldents
onWilliam Allen High School propety, and that he suffered a broken jaw as altesu

In Count Eight of theAmended ComplaintMacias sets forth a Fourteenth
Amendment claim pursuant to 42 U.S.C. 8§ 1983 (“Section 1983"), alleging that the School
District violated his constitutional righttb bodily integrity because the School District knew
about past violent assaults committeditsystudents, including the thresdividual defendants,
and concealed these past assaults in order to avoid public scrutiny, which deedibythe
attack agmst him. The parties engaged in discovery and this Court, by virtue $épiember
28, 2016 Order, directed that all dispositive motions (including a separate, short andeconc
statement of material facts) be filed on or beftarch 15, 2017. The SchbDistrict now
moves this Court to grant summary judgment in its favor, and dismiss Count dEigjm
Amended Complaint, the only claim asserted against the School District. Thel Setoict’s
motion is now ripe for disposition.

Eacts

Based upon the record papers, exhibits, depositions, and the parties’ statements of
the facts, the pertinent facts to this Court’s determination are as follows:

Jonathan Macias (hereaftévlacias), now 21 years old, graduated, in 2014, from
William Allen High School(hereafter “Allen” or “School’) located in the School District of the
City of Allentown (hereafter “School District’where Kenneth Fritz (hereaftéFritz") was the
Assistant Principal. Sometime &ebruary B, 2014, a security guard at the schemlv Macia
in the hallway and had a verbal altercation with Macias. Shortly after Maciatharsgcurity

guardcrossed paths, Anthony Ward (hereaféfard’) proceeded to smack or slap Macias in the



head with an open palnkrior to the February 26, 2014, Macias knew of Ward only through
seeing Ward in an emotional support class that both Macias and Ward attended.

Macias reported to Fritz that Ward had smacked him. For Macias’s salletys
secuity officerstook Macias to the office and called Macias’s parents to comehpitkp. Fritz
asked Macids parents to pickhim up in order to avoid ather altercation outside of school.
Once Maciadeft the premisesFritz conducted an investigation of the altercation that took place
on February 26, 2014. Ti8chool Districtresponded to the incident by giving Ward two days of
out-of-school suspension and reportithg incidento the police.

The February 26, 2014 incident was documentedlien’s Sapphire Student
Information System (hereafter “Sapphire”). Sapphire is a-beded schoelide system for
documenting and compiling student disciplinary incidentstracks frequent and habitual
offenders.

Macias requested to meet with Fritz on March 4, 2014. Duririg &nd Macias’s
meeting, Macias claimed that after the February 26, 2014 incident, WaraelpgdoMacias in
the hallway about fighting and mathreats to Macias on Facebook. Fritz proceeded to contact
Macias’s mother about Macias’s claims concerning Veaitteatsand documented the meeting
in Sapphire On the same day, Ward was excused from class for insubordination towards a

teachet. On March 5, 2014, Fritz met with Ward to discuss the alleged threats made by him

! On March 4, 2014, Ward was in an altercation with a teacher during wlaish was documented
in the Sapphire System, by the teacher, as:

Antony [Ward]came into class on his cell phone, he was redirected to put the
phone away and follow directions to complete assignment on the board. He was
then up and out of his seat multiple times and still using his cell phshen
directed for the fourth time | wadkl over and said “you need to put your phone
away and read your book’, Antony then turned and call me a “didkreead
turned back around continuing to use his phone. As | got to his desk | reached
for the phone and he jerked back pulling me towards him. He then jumped up
and said that if | get in his face he was going to “Fuck me up” and thatm4 “do
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towards Macias. Ward denied making the comments to Macias, and Ward further clzated
Macias was making threatening comments to Ward in school and on Facebook. Fritz then spoke
to School Resource Officer Jeremy Moll (hereafter “Moll”) concerning tlegatiion of threats
between Macias and &dd. Macias avers that the threats continued after the March 5, 2014
meeting between Ward and Fritz.

On March 17, 2014, a School District administrator stopped Macias in the
hallway, on the first floor of the Allen main building, and, after speaking wahié% concerning
Macias’s missing an art class, gave Macias a pass to return to class. AsWwédketsfrom the
first floor up the stairs, he noticed Ward and Defendantsa®@Vhite (hereafter “White"and
Richard Gavornik (hereafter “Gavornik), following him. Prior to March 17, 2014, Maaéds h
previously seen Whitenly once at a lunch table a couple of weeks earlier. Mdwasnever
seen Gavornilprior to March 17, 2014. After he noticed Ward, White, and Gavornik following
him, Macias was stopped by a security guard who asked Macias where heingaargl if he
had a hall pass. Macias showed the security guard his pass and was told tb tprolzessAfter
guestioning Maciashe security guardlsotold Ward, White, and Gavornik to get to class. At no
point during Macias’s encounter with the security guard, Matias express to the security
guard that he thought he was being followed by Ward, White Gawbrnik. Both Macias and
the Defendants walked up the stairwell to the second floor, where Macias waachgpr by
Ward, White, and Gavornik, whereupon Wardusk Macias.Following the initial strike, a
altercation ensued between Macias and the gMapd struck Macias again and broke Macias’s

jaw.

ever fucking touch my phone again or I'll fuck your shit up” all while sitagnd
in an aggressive stance. | then told him to leave the roonwated behind
him escorting him out of the door. He continued to make threats whlléng
down the hall. | followed him to make sure he was safédewh the stairway
until we reached a security guard at the bottom of the stairway.
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After the altercation, Macias went to class and informed his teacher that he
needed to go to the nursi.security guard escorted Macias to the nsreéfice. The nurse
directedMaciasto call his father. The nurse attempted to inspect Macias’s jaw but could not
because Macias was unable to open his mouth. To stop the bleeding, the nurse gave Macias
gauze to put in his mouttpon his arrival at Allen, Macias’s fathepoke with Moll, who
explained that Macias was in a figiithereafter an investigation was conducted by bMbli
and the Allentown Police &artment. Macias’s father took Macias to the hospital where Macias
stayed for four days as his jaw was repaired. While Maeiesvered he received honb®und
instruction from the SchoolMacias passed all of his classes and patrticipated in the graduation
ceremonyAs a result of the March 17, 2014 incident with Macias, Ward, White, and Gavornik
wereexpelled fom school, reported to the poljgaosecutedn the juvenile justice systerand
found guilty.

Standard of Review

Summary judgment is appropriate where the record and evidence, taken in the
light most favorable to the nemoving party, show “that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law.” Fed..RR.Gi6(a).

The essential inquiry is “whether the evidence presents a sufficient disagreéenrequire
submission to the jury or whether it is so anmded that one party must prevail as a matter of law.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 25252 (1986). The moving party has the initial

burden of informing the court of the basis for the motion and identifying those portions of the

record that demonstrate the absence of a genuine issue of materi@efatgx Corp. v. Catrett

477 U.S. 317, 323 (1986). An issisgegenuine only if there is a sufficient evidentiary basis on

which a reasonable jury could find for the Amioving party.Anderson 477 U.S. at 249. A



factual dispute is material only if it might affect the outcome of the suit undermag law.ld.
at 248.

To defeat summary judgment, the Aooving party cannot rest on the pleadings,
but rather that party must cite “to particular parts of materials in the reduvdirgy that there is
a genuine dispute for trial. Fed. R. Civ. P. 56(c). Similarly, themowing party cannot rely on
unsupported assertions, conclusory allegati@n mere suspicions in attempting to survive a

summary judgment motioWilliams v. Borough of West Chester, 891 F.2d 458, 460 (3d Cir.

1989) (citingCelotex 477 U.S. at 325). The nanoving party has the burden of producing
evidence to establish prima facie each element of its claglotex 477 U.S. at 32323. If the
court, in viewing all reasonable inferences in favor of the-moring party, determines dh
there is no genuine dispute as to any material fact, then summary judgment islgrepe&22;

Wisniewski v. JohrdManville Corp., 812 F.2d 81, 83 (3d Cir. 1987). When the-mowing

party will bear the burden of proof at trial, the moving party’sdbu can be “discharged by
‘showing’ — that is, pointing out the District Cout that there is an absence of evidence to

support the nomoving party’s case.Jones v. Indiana Area Sch. Dist., 397 F. Supp.2d 628, 642

(W.D. Pa. 2005) (quotin@elotex 477 U.S. at 325).
Discussion

StateCreated Danger Claim

In order to establish a claim under Section 1983, Macias must demonstrate that a
person acting under color of state law engaged in conduct that violated a rigltqudiy the

Constitution or law of thé&nited StatesSeeNicini v. Morra, 212 F.3d 798, 806 (3d Cir. 2000)

(en banc). Macias’s Section 1983 claim rests on the Due Process Clause of thentourte

Amendment and invokes its substantive component, which “protects individual libemgtagai



‘certain government actions regardless of the fairness of the procedures used toemhplem

them.” Collins v. City of Harker Heights, Tex., 503 U.S. 115, 125, 112 S.Ct. 1061, 117 L.Ed.2d

261 (1992) (quotindaniels v. Williams 474 U.S. 327, 331, 106 S.Ct. 6@8 L.Ed.2d 662

(1986)). Specifically, Macias alleges that the School District violated histittdronal right to
bodily integrity because the School District knew and concealed violent, assaulis B t
Defendants; and tolerat@dcertain level of vience within the William Allen High School.

In Morrow v. Balaski, 719 F.3d 160 (3d Cir. 2013) (en bane})t. denied 134

S.Ct. 824 (2013), the United States Court of Appeals for the Third Circuit stressed that the
“Supreme Court has long established tfeds a general matter, ... a State’s failure to protect an
individual against private violence simply does not constitute a violation of the idgesB

Clause.” 719 F.3d at 166 (quoting DeShaney v. Winnebago Cty. Dep’t of Social Servs., 489

U.S. 189, 197, 109 S.Ct. 998, 103 L.Ed.2d 249 (1989)). Nevertheless, Courts have recognized
that “[ijndividuals have a constitutional liberty interest in personal bodily ityedghat is

protected by the Due Process Clause of the Fourteenth Amendment.” Philligg. VOfC

Allegheny 515 F.3d 224, 235 (3d Cir. 2008)iting D.R. by L.R. v. Middle Bucks Area

Vocational Tech. Sch., 972 F.2d 1364, 1368 (3d Cir. 1992) (citation omitted)).

Macias contends that the School District is liable under the “statded danger”
theory. Under this theory, the Third Circuit has determined “that liability maghatt@iere the
state acts to create or enhance a danger that deprives the plaintiff of l@s Fyulteenth
Amendment right to substantive due procedddrrow, 719 F.3d at 177 (citing_Kneipp V.
Tedder 95 F.3d 1199, 1205 (3d Cir. 1996)). To prevail on this theory, Macias must prove each
of the following four elements:

1) the harm ultimately caused was foreseeable and fairly direct;



2) a state actor acted with a degree of culp@gbithat shocks the
conscience;

3) a relationship between the state and the plaintiff existed such that
plaintiff was foreseeable victim of the defendant’s acts, or a member
of a discrete class of persons subjected to the potential harm brought
about by the state’s actions, as opposed to a member of the public in
general; and

4) a state actor affirmatively used his or her authority in a way that
created a danger to the citizen or that rendered the citizen more
vulnerable to danger than had the state not actaitl at

Morrow, 719 F.3d at 177 (citing Bright v. Westmoreland Cnty., 443 F.3d 276, 281 (3d Cir. 2006)
(citationsand internal quotation marks omitted)). A plaintiff's failure to satisfy ahthe four

elements defeats his stateeated danger clairfeeMorse v. Lower Merion Sch. Dist., 132 F.3d

902, 914 (3d Cir. 1997) (noting the court did not need to decide whether plaintiff satisfied an
element of theKneipp test where hecould not satisfythe other three). To avoid entof
summary judgment againstninj Macias must present evidence which shows there is a genuine
issue of material fact as to each element of his-statted danger claim. Fed. Civ. P. 5c).
Prong One: Foreseeability

Under the first elementiMacias must show the harm which befell him was
“foreseeable and fairly directBright, 443 F.3d at 281 (citation and internal quotation marks
omitted). “Under Third Circuit jurisprudence, a harm is foreseeable whiateaagtor has actual
awareness, based omncrete information, of a risk of harm to an individual or class of
individuals such that the actor is on notice that his or her act or failure to actcaigphyf

enhances that risk of harm.” Gremo v. Karlin, 363 F. Supp. 2d 771, 784 (E.D. Pa. 2005).

In Morse the school district was not held liable because it was not foreseeable
that leaving a door unlocked for a contractor would result in an unknown third party causing

harm.132 F.3d at 91916. UnlikeMorse howeverthe School had concrete infornati that



Ward and Macias were a risk to each other as a rekthieir first dtercation on February 26,
2014. Furtheralthough the threats alleged in the time leading up to the second assault may not
have been as concrete, the School was aware Ward and Macias still had their differemees. Th
is no dispute tht Ward and Macias had hastory of altercationsprior to the March 17, 2014
attack on Macias. It appears from the record, that Macias still had somoerte about Ward's
behavior towards him, andice versa. Therefore, the School had actual awarenesghthat
February 26, 2014 dispute between Macias and Ward was not over and the two could not occupy
the same space without incident.
Prong Two: Culpability

With respect to the second elemeévigciasmust demonstrate that a “state actor
acted with a degree of culpability that shocks the conscieBegtit, 443 F.3d at 281. “[[]n any
statecreated danger case, the state actor’s behavior must always shock the consgtemcat B
is required to meet ghconsciencashocking level will depend upon the circumstances of each
case, particularly the extent to which deliberation is possible. In somenstances, deliberate

indifference will be sufficient. In others, it will notSanford v. Stiles, 456 F.3d 298, 310 (3d

Cir. 2006) (emphasis in original). “In a ‘hyppressurized environmentritentto cause harm is
usually required. On the other hand, in cases where deliberation is possibléciald bave the
time to make ‘unhurried judgments,’ deliberandifference is sufficient. Id. IMorse the Third
Circuit defined the required mental state as either “willful disregard for” damliberate
indifference to” the safety of the plaintifidorse 132 F.3d at 91Q(citing Kneipp, 95 F.3d at
1208 n. 21).

Under this standard, the danger must have been foreseeable to the state actors and

“the state’s actions must evince a willingness to ignore” that foreseeablef disinger.d. As



Judge Sanchez determinedSmith this Court also finds that the relevaminscienceshocking

standard in this case is whether the School District “disregard[ed] a igieaf serious harm,”
however, even applying the “deliberate indifference” standitacias nonetheless fails to
establish a genuine issue of material fact that the School District’'s @ondis conscienee

shocking.SeeSmith v. School Dist. of Philadelphidlo. 0742080, 2009 WL 667455, *8%E.D.

Pa. March 10, 2009).
“[T]he environment created bthe state actors must be dangerous; they must
know it to be dangerous; and ... [they] must have been at least deliberately indiffembnson

v. Dallas Indep. Sch. Dis38 F.3d 198, 201 (5th Cir.1994rt. denied, 514 U.S. 1017, 115

S.Ct. 1361, 131.Ed.2d 218 (1995)n the present case, it is not disputed that Ward was
suspended fromllen after he smacked Macias in the head on February 26, 2014, while in the
hallway atAllen. Fritz called Macias’s parents to come pick him up frdlhen to ensure that
Macias would not be harmed by Ward after school had erkt@d.investigated the incident,
reported it in the Sapphire system, and notified the police.

On March 4, 2014, Macias met with Fritz to discuss alleged threats made by Ward
to Madas via Facebook. Fritz continued his investigation of the alleged threatkibyg &s see
screen shots of MaciasFacebook accourand contactingMacias’s mother. The Third Circuit
has held that “the state's actions must evince a willingness to igfamesaeable danger or risk.

Of course, the notion of deliberate indifference contemplates a danger ubatatmleast be

foreseeable.Morse 132 F.3d at 91(ritz investigatedhe allegel threats made by both Ward

and Macias. Between the time of the alleged threats and the attack at isandgitsaid that
Fritz falls within the “unhurried judgment” category and would have haldate acted with

deliberate indifference to the situation. Assumingweverthat Fritz's “actions rose to the level
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of negligence, merely negligent acts cannot support a claim under thecitated danger
theory.” 1d. at 911 We conclude thakritz did not act wih deliberate indifference. Initially, we
note that he punished Ward for his violent attack on Macias on February 26, 2014. Fritz
appropriately suspended Ward and régm the incident to the police. Fritz also calMdciass
parents to pick him up to ensure Macias would not be attacked after school. In the subsequent
days,whenboth Macias and Ward accuseakch other of threating violence towards one another,
Fritz appropriately investigated and warned Ward of the consequences if tiex ddiehavior
continued. This Court finds that Fritz did not act with deliberate indifferen@ubed=ritzin his
role of Assistant Principalpunished Ward for his actions and actively investigated the threat
claimsbetweenMadas and Ward. Therefore, it cannot be said that Fritz was a casual opserver
who acted with delibrate indifference, which led/ard and theotherindividual defendants to
harm Macias.
Prong Three: Relationship

With respect to the third element, Macias must prove that “a relationship between
the state and the plaintiff existed such that the plaintiff was a foreseeable victine o
defendant’s acts, om member of a discrete class of persons subjected to the potential harm
brought about by the state’s actionBright, 443 F.3d at 281 (citation and internal quotation
marks omitted). The relationship requirement “contemplates some contact authetplaintiff
was a foreseeable victim of the defendant’s acts in a tort séfseigp 95 F.3d at 1209 n. 22.
In this mater, Macias avers that he was a member of a discrete class of persons as one of the
students who attended Allen, who was subject to harm as a result of the Schaxldastions.
SeeGremq 363 F.Supp.2d at 789 (concluding the plaintiff was a membardidcrete class of

persons, namely, the students who attended the plaintiff's high school, whoubgreted to
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potential harm as a result of the state’s actions). This Court, as did Jadgees inSmith,
concludes that Macias’s attendance at Allenstituted a relationship between him and the
School District such that he would be a foreseeable victim of an alleged daraged drg the
School DistrictSeeSmith, 2009 WL 667455, at *5.
Prong Four: The affirmative act
The fourth prong of thetate created dangeest is the most difficult prong to
prove because of th&nherent difficulty in drawing a line between an affirmative act and a

failure to act” L.R. v. Sch. Dist. of Philadelphia, 836 F.3d 235, 242 (3d Cir. 2@@)ntiff

must slow that the state used its authority in an affirmative way to place the plaintiff geidan

SeeBridges ex rel. D.B. v. Scranton Sch. Dist., 66 F. Supp. 3d 570, 583 (M.D. Pa. 204),

644 Fed. Appx. 172 (3d Cir. 201§unpublished) (Plaintiffs areunable to satisfy the fourth
element because there was nfrafative action by the [school district] which made [plaintiff]
more vulnerable than he would have been hadistrict done nothing at al);"seealsoBright,
443 F.3d ak82(“we have neverdund a statereated danger claim to be meritorious without an
allegation and subsequent showing that state authority was affirgagxelrciset). An
affirmative act by the state is essential for any stegated danger claim to survive a summary
judgment. This Court can find no affirmative ambmmittedby the SchooDistrict, as argued by
Macias, whichplaced Macias in more danger than had the Sdbmsttict not acted at alBright
supra.

First, Macias argues that because Fritz failed to annotate a reparvrdfnued
harassment by Wardfter March 4, 2014in Allen’s Sapphire system, he affirmatively placed
Maciasin harm’sway. The plaintiff, incorrectly, takes what amositd an omission and turns

into an affirmative actThe rule is plainly spelled out iBright and requires thdta state actor
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affirmatively use[] his or herauthority in a way that create[g] danger to the citireor that
render[s]the citizen more vulnerable to danger than thestate not acted at alé43 F.3dat
281. (emphasis added}ere, Macias argueshat because thé&chool District did nothing to
document alleged threaby Ward it affirmatively acted tgplace the plaintiff in danger.his
reasoning is contrary tthis Court’'s precedentd. at 282 {[l]iability under the statecreated
danger theory is predicated upon the staféismative actswhich work to the plaintiffs'

detriments in terms of exposure to danger.”) (quob®. by L.R. v. Middle Bucks Area Vo.

Tech. Schogl972 F.2d 1364, 1374 (3d Cir.1992) panc) (emphasisdded.
Macias, incorrectly cites tMorse “[w]hether the School’s influence is properly
characterized as an affirmative act or an omission is not determinative” as therdstandhe

fourth prong. 132 F.3d at 9155eePhillips v. Cnty. of Allegheny515 F.3d 224, 236 (3d Cir.

2008) (Raintiffs must show “an affirmative action, rather than inaction or omissidfri)z
documented the March 4, 2014 meeting with Macias in Sapphireidutot documentthe
continuedallegedthreats by Ward to Macias in the following days. On March 5, 2Biit,
warned Ward that if the alleged threats were true or future threats weeg Ydadd could be
pressed wh formal charges of harassmehtitz's actionslikely made Macias safebecause
Ward was put on notice that formal charges could be braggihst himrather tharcontinued
annotationsn the Sapphire systertrrespectively, even if Fritz had not warned Ward about the
threats, the lack of an annotation in the Sapphire system would be considered an omiksion or

equivalent to if he had neicted at allSeeMorrow v. Balaski, 719 F.3d 160, 178 (3d Cir. 2013),

as amendedJune 14, 2013)decliningto hold “that a school's alleged failure to enforce a

disciplinary policy is equivalent to an affirmative act under the circuroetaherg) In Morrow,
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the Court rejected the idea that a school administrator not using his autherity to take
disciplinary action is an affirmative aahd stated
[tihe dissent argues that Defendants' failure to expel Anderson
constitutes an affirmative “exesd of authority” that contributed
to the danger the Morrows faced, thereby triggering a duty to
protect. Under this reasoning, however, every decision by school
officials to use odecline to usé¢heir authority, disciplinary or
otherwise, would constitutaffirmative conduct thamay trigger a
duty to protect.
Id. at178.
Second Plaintiff tries to equate an issue of gross insubordination, between a
teacher and Wardyhere nobody was physically harmealith aggravated assaudigainst a
fellow studentPlaintiff believes that because no disciplinary action was teKkwing Ward’s

altercation with a teachem March 4, B14, the door was left wide open for the students to

attack whomever they pleased because they would suffer no conseq&eeGmsyemen v. Sch.

Dist. of City of Allentown 164367, 2017 WL 4547129, at *3 (3d Cir. Oct. 12, 20{@&)ecting

the argumenthat“inexplicable delay” by authoritie®emboldened’a perpetratqbecause “what
is alleged to have created a danger was the failure of the defendants to wtilizetdte
authority, not their utilization of it"Jquoting_Bright, 443 F.3d at 284).

Even if the @urt were to accept Macias’seasormg, it would still be the
equivalent of inaction by th&choolDistrict or not using their authority to take disciplinary
action not an affirmative act by the stafeeMorrow supra. Furthermore, when Ward accosted
Macias on February 26, 2014, Ward was suspended byctim®istrict and the incident was
reported to the policdRegardless of the inactido the teacher incidenit cannot be said that
Ward thought there would be no repercussions for assaults on students when he had already been

disciplined for a similar assawdgainst a student.
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Next, with respect to the claim of concealmehtacias argueshat the School
District tried to conceal the acts of Ward “by actively investigating, warning Wéatdanline in
the sand and allowing Ward to cross it without discg@lmade Macias more vulnerabléut
fails to elaborate on angetailsto a conspiracyoy the SchooDistrict to conceal Ward’s acts
Macias claims that the school tried to conceal incidents related to Ward'svpaéstproffering
no evidence of a conspiracy to conceal the records or incidents. Rather, Macias erslg off
conclusory statementft]his is bolstered by the fact that the Schlistrict] not only ignored
the concrete information they received about prior violence, but also tried to bury that

information.” SeeWilliams v. Borough of West Chester, 891 F.2d 458, 460 (3d Cir. 1989)

(citing Celotex 477 U.S. at 325) (the nanoving party cannot rely on unsupported assertions,

conclusory allegations, or mere suspicions in attempting to survive a sunuagnyent

motion). Seealso Smith v. School Dist. of Philadelphia, No.-@@80, 2009 WL 667455, *4

(E.D. Pa. March 10, 2009) (citirig re Phillips Petroleum Secs. Litj881 F.2d 1236, 1243 (3d

Cir.1989) (“[A] plaintiff may not simply rest upon his bare allegations to regaubmitting the
issue to a jury; rather, he must present ‘significant probative evidence tendsoggort the
complaint.”™) (citations omitted).

Macias has presented no evidence that the Sdbistiict attempted to hide or
conceal Ward’s disciplinary record which led to Macias being placed in a morerdasg
situation. From th recordthe Court can surmise that: (1) On February 26, 2014, Ward assaulted
Maciasand received an outf-school suspension and the incident was reported to the police; (2)
Both Ward and Macias complained to Fritz about threats on Facebook, to whidhwaar
warned that formal harassment charges could be brought if proven; (3) On March 4, 2@lL4, War

had a verbal altercationith a teacheover a cell phone and when the teacher went to grab the
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phone, he was pulled towards Ward. This incident was documented in the Sapphire system but
no action was taken; (4) On March 17, 2014, Ward, White, and Gavornik assaulted Macias,
which led toout-of-school suspensionexpulsion,and referrals to the police. From these facts,
the Court cannatonstrue that there wasme sort of greater conspiracy to cover up and conceal
Ward's action.When Ward assaulted a studerite was appropriately punishég the School
District. This Court is not persuaded by Macsagrgument, that Macias was more vulnerable to
Ward because of an allegezbncerted effort on behalf of the Schdaktrict to hide Ward’s
record. Furthermore, even if there had there been some seifodfby the School District to
conceal Ward’s recordVard would have likely been unaware of it.

Finally, Maciasargues that “the failure of the Schadaistrict to take appropriate
steps to address the individual defendants’ violence placed Macias in a moreodsange
position.” Again, this thinking is inagsite to the meaning attributed to tfoarth prong in
Bright. There has to be some action by the state that places the plaidéfiger SeeSanford v.
Stiles 456 F.3d 298, 31312 (3d Cir. 2006)(holding that, where a high school guidance
counselorfailed to evaluateand reportthe sincerity of a student's comment to another student
that hewanted to kill himself, she had not committed an affirmative act but rather failed to
prevent his deathPerhapsif the Shool District instructed its security officers not to help
Macias if he was in danger drthe School Districtdeliberately placed Ward next to Macias in
every classMaciasmay have met the threshold of the fourth prong, but that is not the case here.

SeeL.R. v. Sch. Dist. of Philadelphia, 836 F.3d 235 (3d Cir. 2016) (holding that a teacher made

affirmative use of authority that created or increased danger to studetedsing student from
classroom to unidentified adult). From the record, it appearsotiigtWard had a histgr of

violence,whichresulted in an oubf-school suspension and referral to the polices. clear from
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the facts that theSchool District put Ward on noticethat violent acts would be met with
repercussions.

Like in Morrow, Macias “atempts to morph passive inaction into affirmative acts.
However, merely restating the Defendants' inaction as an affirmativeeféalurct does not alter
the passive nature of the alleged conduél9 F.3d atl79. Therefore, sincéMacias hasnot
shownthat the SchodDistrict committed an affirmative act thptaced him in dangerthetheory
of a statecreated danger must fail. Accordingly, this Court will grant summary judgmeheto
Defendant.

Monell Claim
In addition to the statereated danger tbey, Macias avers that the School

District may be held liable und&onell v. Dep't of Soc. Servs. of City of N.Y., 436 U.S. 658,

691, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). In order to hold the School District liable under this

theory,Maciasmust demonstrate that there was a constitutional violation and that the violation

was caused by the School District’s policy or custom. Bridges ex relvDS:ranton Sch. Dist.,
No. 144565, 2016 WL 953003, at *5 (3d Cir. Mar. 14, 2016) (citmgnell, 436 U.S. at 690
691). This Court must first determine “whether plaintiff's harm was cauged donstitutional

violation.” Collins v. City of Harker Heights503 U.S. 115, 120, 112 S.Ct. 1061, 117 L.Ed.2d

261 (1992). Because this Court has already ruj@ihatMaciason this issue, judgment must be
entered in favor of the School Distri@eeBridges 2016 WL 953003, at *5 (Appellants cannot
recover from the School District under Section 1983 for a failure to train becauseveseno

underlying constittional violation);Mohammed v. Sch. Dist. of Phila., 355 F. Supg.779, 787

(E.D. Pa.2005), affd, 196 Fed. Appx. 79 (3d Cir. 200@ecause the School District and its

employees did not create the danger that resulted in [plaintiff|'s harm,adoyefto protect
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[him] from the misguided punch was not an infringement on his constitutional rightsyd®eca
there has been no constitutional harm, the Sch@dti€ cannot be liable under Sectib883.
Conclusion
Defendant Allentown School DistrictBlotion for Summary Judgment will be

granted. An Order follows.

18



